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THE ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION ACT, 1999No 8 of 1999
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No 8 of 1999

Date of Assent: 6™ January, 2000,
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FIRST SCHEDULE
SECOND SCHEDULE
THIRD SCHEDULE
An ACT of Parliament to provide for the establishment of an appropriate legal and
institutional framework for the management of the environment and for the
matters connected therewith and incidental thereto
WHEREAS il is desirable that a framework environment legislation be promulgated
50 as fo establish an appropriate fegal and insfitutional framework for the management
of the enviranment;

AND WHEREAS i is recognised that improved legal and administrative co-ordination
of the diverse sectoral iniliatives i necessary in order to improve the national capacity
for the management of the envirenment;

AND WHEREAS the environment constitutes the foundation of national economic,
social, cultural and spiritual advancement;

“chemical" means a chemical substance in any form whether by itself or in a
mixture or preparation, whether manufactured or derived from nature and for the
purposes of his Act includes industital chemicals, pesticides, fertlizers and drugs;
"Coastal zone” means any area declared io be a protested coastal zone under
secfion 55;

“Continental Shelf* means the exclusive economic zone established under section 4
of the Marilime Zones Act;

‘controlted area” means any area designated as such by the Minister under this Act;
“Deposit Bond” means a deposit bond paid under section 28;

“developer’ means a person who Is developing a project which is subject to an
environmental impact assessment process under this Act;

“Director” means a Director appointed under section 10;

'Director-General* means the Director-General of the Authority appointed under
section 10;

“District Environment Action Plan” means the District Environment Action Plan
prepared under section 40; '

"District Environment Commitiee” means the District Environment Committee
appointed under section 29;

‘Ecosystem” means a dynamic complex of plant, animal, micro-organism
communities and their non-living environment interacting as a functional unit;
‘effluent” means gaseous waste, waler or liquid or other fiuid of domestic,
agricultural, trade or industrial origin treated or untreated and discharged directly or
indirgctly inlo the aguatic envircnment;

*element” In refation to the envirenment means any of the principal constituent parts
of the environment including water, atmosphere, soil, vegstation, climate, sound,
cdour, aesthetics, fish and wildlife;

“anvironment” Includes the physical factors of the surroundings of human belngs
including land, water, atmosphere, climate, sound, odour, taste, the biclogical
factors of animals and plants and the social factor of aesthetics and includes both
the natural and the built environment;

*environmental audi” means the systematic, documented, periodic and objective
evalualion: of how well environmenta) organisation, management and equipment are
performing in conserving or preserving the environment;

“environmental education” includes the process of recognising values and carifying
concepts in order to develop skills and allitudes necessary to understand and
appreciate the inter-relatedness among man, his culture and his biophysical
surroundings;

“environmental impact assessment” means a systematic examination conducted to
determine whether or not a programme, activity o project will have any adverse
impacis on the environment;

NOW THEREFORE BE IT ENACTED by the Parliament of Kenya, as follows:-

PART | - PRELIMINARY
This Acl may be ciled as the Environmental Management and Co-ordination Act,
1999,
In this Act, unless the context otherwise requires —

“air qualily’” means the concentration prescribed under or pursuant fo this Act of a
pollutant in the atmosphiere at the point of measurement;

“ambient air" means the atmosphere surrounding the earth but does not include the
atmosphere within & structure or within any underground space;

“anglysis” means the testing or examination of any malter, substance o process for
the purpose of determining its composition or qualities or its effect (whether
physleal, chemical or biological) on any segment of the snvironmant or examination
of emissions or recording of noise or sub-sonic vibrations to determine the level or
other characteristics of the noise or sub-scnic vibration or its effect on any
segments of the anvironment;

“Analyst' means an analyst appointed or designated under secfion 118;

“amnugl report on the state of the envircnment” means the report prepared and
issued under section 9;

“Authority means the National Environment Management Authority established
under section 7;

"beneficial use" means a use of the envionment or any element cr segment of the
environment that Is conducive to public health, welare or safety and which requires
protection from the effects of wastes, discharges, emissicns and deposits;

“benefited envirenment” means that environment which has benefited through the
imposition of one or more obligations on the burdened land;

“biclogical diversity" means (he varlability among living organisms from all sources
including, terrestrial ecosystems, aqualic ecosyslems and the ecological complexes
of which they are part; this includes diversity within species, among species and of
ecosystems;

“biological resources” include genefic resources organisms or pars thereof,
populalions, or any other biolic component or ecosystem with actual or potential
use of value for humanity

“burdened land™ means any land upon which an environmental easement has been
imposed;

“Environmental Inspecior” means any envionmental inspector appointed or
designaled under section 117;

“environmental managemant" includes the protection, conservation and sustainable
use of the various elements or components of the environment;

“environmental monitoring” means the confinuous or periodic dstermination of
actual and potential effects of any activity or phenomenon on the enviroament
whether shori-tem or long-term;

“environmental planning” means both long-term and short-tem planning that takes
into account environmental exigencies;

“environmental resources” includes the resources of the afr, land, flora, fauna and
water together with their aesthetical qualities;

‘environmental restoration order” means an ordet issued under section 108
“environmentally friendly” includes any phenomenon or activity that does not cause
harm er degradation to the environment;

"ex-sitti conservation” means conservation cuside the natural ecosystem and
habitat of the biclogical organism;

“exclusive economic zene™ means the exclusive economic zone established and
delimited under section 4 of the Maritime Zones Act:

“financial year" means the period of twelve months ending on the thirtieth Jure in
every year;

“General Fund” means the General Fund established under section 20;

“genelic resources” means genetic material of actual or potential value;

"good environmental pracliee™ means practice that is in accordance with the
provisions of this Act or any other relevant law;

*hazardous substance” means any chemical, waste, gas, medicine, drug, plant,
animal or micro-organism which is fikely fo be injurious to human health or the
environment; '

“hazardous waste” means any wasle which has been determined by the Authority
to be hazardous waste or to belong to any other calegory of waste provided for in
section 91;

“in-situ conservation® means conservation within the natural ecosystem and habitat
of the biological organism;

“infergenerational equity” means that the present generation should ensure that in
exercising ts right to beneficial use of the environment, the health, diversity and
productivity of the environment is maintained or enhanced for the benefit of future
generations;




"intragenerational equity” means that all people within the present generalion have
the right to benefit equally from the exploitation of the environment, and that they
have an equal entitlement to a clean and heafthy environment;

‘lead agency” means any Governmeni minisity, depariment, parastatel, stale
corporation or local authority, in which any law vests functions of control or
management of any element of the environment or natural resource;

“local aulhority’ has the meaning assigned fo i in section 2 of the Local
Government Act; :

“Minister” means the Minster for the time being responsible for matters relating to
the environment;

“mixture containing oii* means a mixture of substances or liguids with such oil
conlent as may be specified under this Act or, if such oil content is not specified, a
mixture with an oil content of one hundred parls or more in one million paris of the
mixfure;

‘National Councl of Non-Governmental Organisations’ means the Council
established by section 23 of the Non-Govemmental Organizaticns Ce-ordination
Act, 1990;

"National Environment Action Plan” means the plan referred to fn section 37,
“natural resources® includes resources of the air, land, water, animals and planis
Including thelr aesthetic qualities;

“noise” means any undesirable sound that is intrinsically objectionable or that may
cause adverse effect on human health or the environment;

“occupational air quality” means the concentration prescribed under or pursuant to
this Act of a substance or energy in the atmosphere within a structure or under-
ground space in which human activities take place;

“oecupler” means a person in occupation or control of premises, and in relation to
premises different parls of which are occupled by different persons, means the
respective persens in occupation er contrel of each pari;

“oil" includes — .

{a} crude dll, refined oil, diesel cil, fuel oif and lubricating oll; and

(b} any other description of oil which may be prescribed;
“owner” in relation to any premises means -
(a} the registered proprietor of the premises;

{b} the lessee, including a sub-lessee of the premises;

"precautionary principle is the principle that where there are threals of damage to
the environment, whether serious or Imeversible, [ack of full scienfific cerfainty shall
not be used as a reason for postpening costeffective measures to prevent
environmental degradation;

“premises" include measures, buildings, lands, and hereditaments in every tenure
and machinery, plant or vehicle used in connection with any trade carded on at any
premises;

*project” includes any project, programme or policy that [eads io projects which may
have an impast on the environment;

°project report” means a summary statement of the likely environmental effect of a
proposed development referred to in section 58;
“proponent” means a person proposing or executing & project, programme or an
undertaking specified in the Second Schedule;

“proprietary information” means information relating fo any manufacturing process,
{rade secret, frade mark, copyright, patent or formula protected by law in Kenya or
by any international treaty to which Kenya is a party;

“Provincial Director of Environment” means the Provinctal Director of Envircnment
appointed under section 16;

*Provincial Environment Committee” means the Provincial Environment Committee
ostablished under section 29; -

‘Public Complaints Commiltee™ means the Public Complaints Committee
established under section 31;

"radigtion” includes ionising radiation and any other radiation likely to have adverse
effects on human health and the environment;

"Regional development authority’ means a regional development authority
established by an Act of Parliament;

“ragulations” mean regulations made under this Act;

“Restoration Fund” means the National Environment Restoration Fund established
under section 25;

“segment’ in relation to the environment means any portion or portions of the
environment expressed in terms of volume, space, area, quantity, quality or fime or
any combination therecf;

“ship" includes every description of vesse] or craft or flealing structure;

“soil” includes earth, sand, rock, shales, minerals, vegetation, and the flora and
fauna in the soil and derivatives thereof such as dust;

“standard” means the limits of discharge or emissions established under this Act or
under regulations made pursuant to this Act or any other written law;
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{c) the agent or trustee of any other owners described in paragraphs (2) and (b)
of this interpretation section or where such owner as desctibed in paragraphs
(a) and (b) cannot be traced or has died, his legal personal representative;

{d) the person for the time being receiving the rent of the premises whether on his
own account or as agent or frustee for any other person or as receiver or who
would receive the rent if such premises were let to a tenant; and

in relation to any ship means the person registered as the owner of the ship or in
the absence of registration, the person owning the ship; except that in the case of a
ship owned by any country and opsrated by a company which in that country is
registered as the ship's operator, “owner” shall include such country and the master
of the ship;

‘ozone layer” means the layer of the atmospheric zone above the planetary
boundary layer as defined in the Vienna Cenvention for the Protection of the Czone
Layer, 1985;
“poliutant” includes any substance whether liquid, solid or gaseous which —
(a} may directly or indirectly alter the quality of any element of the receiving
environment;
(b} is hazardous or potentially hazardous to human health or the envirenment; and
includes objectionable edours, radio-activity, noise, temperalure change or
physical, chemical or biological change to any segment or element of the
environment;
“polluter-pays principle” means that the cost of cleaning up any element of the
environment damaged by pollution, compensating victims of pollufion, cost of
beneficial uses lost as a result of an act of pellulion and other cosls that are
connected with or incidental to the foregoing, is to be paid or borne by the person
convicted of poliution under this Act or any other applicable law;
“pollution” means any direct or indirect alteration of the physical, thermal, chemical,
biological, or radic-active properties of any part of the environment by discharging,
emitting, or depositing wastes sc as lo affect any beneficial use adversely, to cause
a condition which is hazardous or potentially hazardous to public heaith, safety or
welfars, or to animals, birds, wildlife, fish or aquafic life, or to planis or to cause
contravention of any condition, limitation, or restriction which is subjsct to a licence
under this Act;
*practicable’ means reascnably pracficable having regard, among other things, to
local conditions and knowledge and the term “practicable means” include the
provision and the efficlent maintenance of plants and the proper use thereof, and
the supervision by or on behalf of the occupier of any process or operation;

“sustainable development” means development that meats the needs of the present
generation without compromising the ability of future generations to meet their
needs by maintaining the carrying capacity of the supporting ecosystems;

“sustainable use” means present use of the environment or natural resources which
does not compromise the abilily fo use the same by future generations or degrade
the carrying capagity of supporting ecosystems;

“territorial waters® means ferrilorial waters provided for under section 3 of the
Maritime Zones Act;

*trade” means any trade, business or undertaking whether originally canded on a
fixed premises or at varying places which may result in discharge of substances
and energy and includes any aclivity prescribed o be a trade, business or
undertaking for the purpose of this Act;
“Tribunal® means the National Environment Tribunal established under section 125;
"Trust Fund” means the National Environment Trust Fund established under seclicn
24,
“waste” includes any malter prescribed to be waste and any matter, whether liquid,
solid, gasecus, or radioactive, which is discharged, emitted, or deposited in the
enviropment in such volume composition or manner likely to cause an alteration of
the environment;
*waler’ includes drinking water, river, stream, waler-course, reservoir, well, dam,
canal, channel, lake, swamp, open drain, ot underground waler;
“wetiand” means areas permanently or seasonally flooded by water where plants
and animals have become adapled;

PART I[- GENERAL PRINCIPLES

3. {1) Every person in Kenya is entifed to a clean and healthy environment and
had the duly to safeguard and enhance the envirenment.

{2) The entitlement to a clean and healthy environment under subsection (1)

inchides the access by any person in Kenya io the various public elements
or segments of the environment for recreationa!, educational, health,
spiritual and cultural purposas.
If a person alleges that the entitlement conferred under subsection {1) has
been, is being or is likely fo be contravened in relation fo him, then without
prejudice to any other action with respect to the same matter which is
lawfully available, that person may apply to the High Court for redress and
the High Court may take such orders, issue such writs or give such
directions as it may deem appropriate te -~
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5. The Council shall -

8. (1) The Counsil shall meet al least three times in every financial year, at such place
as it may deem appropriate for the transaction of its business.

{a

prevent, stop or discontinue any act or omission deleterious to the
environment;

{b) compel any public officer

(e} to take measures to prevent or discontinue any act or omission

defeterious to the environment;

require that any on-going activity be subjected to an environment

audit In accordance with the provisions of this Act;

() compel the persons responsible for the environmental degradaticn to
restore the degraded environment as far as practicatle to ifs
immediate condition pricr to the damage: and

{f) provide compensation for any victims of pollution and the cost of
beneficial usss lost as a result of an act of pollution and other losses
that are connected with or incidental to the foregoing.

A person proceeding under subsection (3) of this section shall have the

capacity to bring an action notwithstanding that such a person cannot

show that the defendant's act o omission has caused or is likely o cause
him any personal loss or injury provided that such action -

{a) s not frivolous or vexations; or

{b) is not an abuse of the court process.

{5) In exercising the jurisdiction conferred upen it under subsection (3), the
High Court shall be guided by the following principles of sustainable

=
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development;

(a) the principle of public participation in the development of policies, plans
and processes for the management of the envirenment;

(b} the cultural and soctal principle traditionally applied by any community in
Kenya for the management of the environment or natural resources in so
far as the same are relevant and are not repugnant to justice and morality
or inconsistent with any written law;

{c) the principle of intemational co-operafion in the management of
environmental resources shared by two or more stales;

{d) the principles of interganerational and intragenerational équity;

(e} the polluter-pays principle; and

{f) the pre-cautionary principle.

() Is adjudged bankrupt or has entered into a scheme or arrangement with
his creditors,

() be responsible for pelicy formulation and directions for purposes of this
Act;

(b) set national goals and objectives and determine policies and priorities for
the protection of the environment;

(¢) promote co-operation among public departments, local authorities, private
sector, Non-Governmental Organisations and such other organisations
engaged In environmental protection programmes; and

(d) perform such other functions as are assigned under this Act.

(2) The Minister shall preside at all meetings of the Council but in his absence a
person appointed by him shall preside on his behalf at such a meeting.

(3) The secrsfary to the Council shall prepare and keep all the records of the
business conducted af the meetings of the Councf,

{#) The powers of the Council shall not be affected by any vacancy in the
membership thereof nor by any defect in the appointment of a person
purporting to be a member of the Council,

{5) Subject to this section, the Council shall regulate its own procedure,

The Autherity

(1) There Is established an Authority to be known as the National Envirenment
Management Authority.

(2} The Autherity shall be a body corporate with perpetual succession and a
commen seal and shafl, in ifs corporate name, be capable of -

(a

2

suing and being sued;

(b) taking, purchasing, charging and disposing of movable and immovable
property;

{c) borrowing money;

(d]

=

entering info contracts; and

doing or performing all such other things or acts for the proper
administration of this Act, which may lawfully be performed by a body
corporate.

(e
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PART Hll - ADMINISTRATION
The National Environment Couricil

4. (1) There is established a council Io be known as the Nafional Environmsnt
Council (hereinafter referred to s the "Council’} which shall consist of-

{al
{b)

the Minister who shall be the chairman;

the Permanent Secretaries in the Ministries for the time being responsible
for the matters specified in the First Schedule;

(c} two represenlatives of public universities in Kenya to be appointed by the
Minister;

(d

two representatives of specified research institutions In Kenya to be
~ appointed by the Minister;

(e} three representatives of the business communty, to be appointed by the
Minister, one of whom shall be & representative of oil marketing
companies;

{f) two representatives of Non-Govermnmental Organisations aclive in the
environmental field to be appointed by the Mirister;

{g) the Director-General who shalt be the secretary; and

{f} such number of other members as may, from time, be co-opted by the
Minister to be members of the Council,

Every appointment under paragraph (f) of subsection (1) shall be made from a

list of nominees submitted by the Non-Govemmental Organizafions Council.

Every appointment under paragraph (c), {d}, (e}, {f) and () of subsection {1)

shall be by name and by notice'in the Gazette and shall be for a renewable

period of three years, but shall cease if the appointee —

{a) serves the Minister with a written nofice of resignation; or

{b) is absent from three consecutive meefings of the Council without the

permission of the Minister; or

is convicted of an offence and sentenced to imprisonment for a term

exceeding six months or to a fine exceeding ten thousand shillings; or

is incapacitated by prolonged physical or mental illness from performing

his duties as a member of the Council; or

conducts himself in 2 manner deemed by the Minister, in consultation with

the Council, to be inconsistent with membership of the Council; or

=
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(c

2

T
{e]

The Headquarters of the Authority shall be in Nairobi,

(1} The object and purpese for which the Authority is established is to exercise
general supervision and co-ordination over all matters relating io the emvironment
and to be the principal instrument of Government in the implementation of all
policies relating to the environment.

{2} Without prejudice to the generalily of the foregoing, the Authority shall -

{a) co-ordinate the various environmental management activifies being
undertaken by the lead agencies and promote the Integration of
snvironmental  consideralions info  development policies, plans,
programmes and projects with a view to ensuring the proper management
and raticnal utilization of envirormental rescurces on a sustainable yield
basis for the improvement of the quality of human fife in Kenya;

take sfock of the natural resources in Kenya and their ufiisation and
conservalion;

(b

=
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establish and review in consultation with the refevant lead agencies, land
use guidelines; .

(d} examine land use patiems to determine their impact on the quality and
quantity of natural resources;

{e} canmy out surveys which will assist in the proper management and
coenservation of the environment;

{f) advise the Govemment on legislative and other measures for the

management of the environment or the implemsntation of relevant

infernational conventions, frealies and agreemenis In the field of

environment, as the case may be;

advise the Govemment on regional and intemational environmental

conventions, irealies and agreements to which Kenya should be a party

and follow up the implementation of such agresments where Kenya Is a

party;

undertake and co-ordinale research, investigation and surveys in the field

of environment and collect, collate and disseminate information about the

findings of such research, invesligation or survey;

{) mobilise and monitor the use of financial and human resources for
environmental management;

(g
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(i) ideniify projects and programmes or types of projecls and programme,
plans and policies for which environmental audit or environmental
monitoring must be conducted under this Act;

initiafe and evolve procedures and safeguard for the prevention of

accidents which may cause environmenial degradation and evolve

remedial measures where accidents oceur;

(i monitor and assess activities, including activilies being carried out by
relevant Iead agencies, in order to ensure that the environment is not
degraded by such activiies, environmental management objectives are
adhered to and adequale early waming on impending environmental
emergencies is given;

(K
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the Permanent Secretary of the Ministry for the lime being responsible for
matters relating to the authourity or an officer of that Ministry designated in
writing by the Permanent Secretary.

(c

@
e
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a Director-General appointed by the President:
{hree Directors who shall be officers of the Autharity;

seven members, not being public officers appointed by the Minister in
consultation with the Council; and

(m) undertake, in co-operation with relevant lead agencles, programmes (f) the Secretary of the Board, who shall be appointed by the Authority.
intended fo enhance environmental education and public awareness
about the need for sound environmental management as well as for (2) No person shall be appointed under subsections {1} (a}, (b}, (¢), (d) or (g}
enlisting public support and encouraging the effort made by other entiies unless such person holds af least a post-graduale degree from a recognised
in that regard; university in the fleld of environmental law, environmenta science or natural
(m) puklish and disseminale manuals, codes or guidelines rslating to resource management or a relevant secial science and in the case of the
envionmental management and prevention or abalement of Director-General, has at least fifteen years' working experience in the relevant
enviranmental degradation; field.
(0) render advice and lechnical support, where possible, fo entities engaged
i natural resources management and environmental pretection so as to {3) The members refarred %o under section (1) (a) and {g) should be appointed at
enable them fo carry out their responsibilities satisfactorily; differsnt times sa that the respective expiry dates of their terms of office shall
(p) prepare and Issug an annual report on the state of the envircnment in fall at different fimes.
Kenya and in this regard may direct any lead agency to prepare and (4) The members appointed under paragraphs {a), {c) and {e) of subsection (1}
submit to it & report on the state of the sector of the environment under the shall held offica for a term of four years and shall be eligible for reappointment
administration of that lead agency; for one further term of four years.
(5) The Board shall elect & vice-chairman from among the members appointed
{q} perform such cther functions as the Government may assign to the under paragraph {&) of subsection {1).

Authority or as are incidental or conducive to the exercise by the Authorily
of any or all of the functions provided under this Act.

The Minister shall lay every annual report on the state of the environment prepared
under subsection (2) (p) before the National Assembly as scon as reasonably
practicable after its publication.

(8) The Board shall meet at feast four time in every financtal year.

(7} The Chairman shall preside at every meeling of the Board at which he is
present, but in his absence the vice-chaimman shall preside, and in his
absence, the members present shall elect one of their member who shall, with
respect to that meeting and the business fransacled thereat have all the
powers of the Chairman.

(8} Unless a unanimous decision is reached, a decision on any mafter befora the
10. {1) The Authorily shall be managed by a Board which shall consist of — : Board shall be by a majority of votes of the members present and in the case
of an equality of votes, the Chairman or person presiding shall have a casting
- {8) achaiman appuinted by the President; and vole,
(9} The quorum for the iransaction of the business of the Board shall be seven
members including the person presiding; and all acts, matters or things
g
authorized or required to be done by the Board, shall be effected by a (a} determine the provisions to be made for capital and recurrent expenditure
resolution passed by a majority of the members present and voting. and for reserves of the Authority;
(10) The Secretary to the Board shall not be entitled to vote on any matter before (b) receive any grants, gifts, donations or endewments and make legitimate
the Board. disbursements there from;
(11) Appeintment of a member of the Board may be terminated by the appointing {c) enter info association with other bodies or organisations within or cutside
authorify where the member - Kenya as the Authority may consider desirable or appropriate and in
{a) is adjudged bankrupt or emters into a composition or scheme of furtherance of the purpose for which the Authority is established;
arrangement with his creditors; {d} open a banking account or banking acgounts for the funds of the Authority;
(b) is convicted of an offerce and senienced fo imprisonment for a temn of six and
months or more without the option of a fine; {e) invest any funds of the Authority not immediately required for its purposes
{c} is incapacitaled by prolonged physical or mental illness from performing in the manner provided in section 26. )
his duties as a member of the Board; or 12, The Authority may, after giving reasonable notice of its intention so to do, direct
(d) becomes, for any reason, incapable or incompetent of properly performing any lead agency to perform, within such time and in such manner as it shall
) the functions of his office. spacify, any of the duties imposed upon the lead agency by or under this Act o
(12)  Where a member of the Beard dies or resigns or otherwise vacales office any other writlen law, in the field of envirenment and If the lead agency fails to
before the expiry of his term of cifice, the appointing authority shall appoint comply with such directions, the Authority may itself perform or cause to be
another person in the place of such member, performed the duties in question, and the expense incured by it in so deing
(13)  Where ihe Director-General is unable te perform the funcilons of his office due shall be a civil debt recoverable by the Authority from the lead agency.
fo any lemporary incapacity which is Iikely to be prolonged, the President may | 13.(1) Subject to this Act, the Authority shall regulate its own procedure.

appoint a substitute therefore to act with the full powers of the Director-General | 14.
until such time as the President determines that the incapacity has ceased.
(14) (a} The Director-General shall be the chief executive of the Authority and shall,
subject to this Act, be responsible for the day to day management of the affairs

The Authority shall pay the Director-General and the Directers such salaries
and allowarces as may, from time, be determined by the President, but those
salaries and allowances shall not be altered to their detiment during their term
of office.

of the Authority. 1.

{b) A Director shall perform such functions as are conferred by this Act and
such additional duties as may be assigned by the Director-General.

Subjest to this Act, the Authority may, by resolution elther generally cr in any
particular case, delegate to any committee of the Authority or to any member,
officer, employee or agent of the Autherity, the exercise of any of the powers or
the performance of any of the functions or duties of the Authority under this
Act.

(¢ ) The Direclor-General and the Directors of the Authority shall be paid such 16. The Authority may appoint such officers or other siaff of the Authority as are
salaries and allowances as may, from time to time, be determined by the necessary for the proper discharge of its functions under this Act or any other
President, wrilten law, upen such terms and condifions of service as the Authority may

determine.

(15)  Subject to subsections (8}, (7), (8) and {9) the Board shall regulale its own | 17. The eemmon seal of the Authority shall be kept in such custody as the

Procedure. Authority may direct and shall not be used except on the order of the Authority.
18 No matter or thing done by a member of the Authority or any officer, employee
11, The Authority shall have all powers necessary for the proper performance of its or agent of the Authority shall, if the matter or thing is done bena fide for
functions undsr this Act and in particular, but without prejudice to the generality of executing the functions, powers or duties of the Authorily, render the member,
the  foregoing, the  Authority shall have power fo - officer, employee or agent or any person acfing on his directions personally
contrel, supervise and administer the assets of the Autherity in such manner as liable to any action, claim or demand whatsoever.
best promotes the purpose for which the Authority is established; 19. The Provislons of section 18 shall not relieve the Authority of the Hiability to pay

compensation or damages to any person for any injury to him, his property or



any of his inferests caused by the exercise of the powers confetred on the

Authority by this Act or by any other wrilten law or by the failure, whether

wholly or partially, or any works,

20.(1)  There shall ke a general fund of the Authority which shall vest in the Authority.
(2} There shall be paid into the general fund -

{a) such monies or assels as may accrue to or vest in.the Authority in the
course of the exercise of iis powers or the performance of its functions
under this Act;

(b) such sums as may be granted {o the Authority by the Minister pursuant to
subseclion {3); and

(e) all monies from other source provided for or donated or lent o the
Authority.

(3) There shall be made to the Authority out of monies provided by Parliament for that
purpose, grants towards the expenditure incurred by the Authority in the exercise of
its powers or the performanee of its functions under this Act,

{4} There shall be paid out of the general fund all sums required to defray the
expenditure incurred by the Authorily in the exercise, discharge and performance of
its objectives, funciions and duties.

21, The financial year of the Authority shall be the period of twelve months ending on
the thirtieth June in each year,

22(1) At least three months before the commencement of each financial year, the

Authority shall cause to be prepared estimates of the revenue and expenditure

of the Authority for that year,

@

The annual estimates shall make provisions for the estimated expenditure of
the Authorily for the financial year and in particular, the estimates shall provide
for-

(a

&2

the payment of the salaries, allowances and other charges in respect of
the staff of the Authority;

the payment of pensions, gratuities and other charges in respect of the
staff of the Aulhority;

the praper maintenance of the buildings and grounds of the Authority;

the maintenarce, repair and replacement of the equipment and other
property of the Authrity; and

the creation of such reserve funds to meet fulure contingent liabilities in
respect of retirement benefits, Insurance or replacement of bulldings or

(b
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The Board of Trustees may, on the recommendation of the Council, determine
that certain donations fo the Trust Fund shall be applied specliicaly and
reserved only for prizes and awards for exemplary services to the enviranment.
Such prizes and awards shall be applied by the recipient exclusively to the
management of the environment.

25.%) There is hereby established a fund to be known as the National Environment
Restoration Fund, (hereinafter referred to as "The Restoration Fund”).

(2} The Resteration Fund shall consist? of -

(a) such propoertion of fees or deposit bonds as may be defermined by the
Authority from time to fime;

(b} such sums as may be donated or levied from industries and other projects
proporents as a contribution towards the Restoration Fund.

(3]
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The Restoration Fund shall be vested in the Authority and, subject to this Act,
shall be administered by the Director-General,
The object of the Restoration Fund shall be as supplementary insurance for the
mitigation of envircnmental degradation where the perpetrator is not identifiable
or where exceplional circumstances require the Authority to intervene fowards
the control or mitigation of environmental degradation.

The Minster may, by notice in the Gazette, issue orders for the levying of funds
from project proponents towards the Restoration Fund.

Subject to this Act, the Autherily may, invest any of its funds in securities in
which trustees may, for the time being, invest frust funds or in any other
securities which the Treasury may, from time to time, approve for that purpose.

4
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26.(1)

2

Subject to this Act, the Authority may place on deposit with such bank or banks

as it may determine, any moneys not immediately required for its purposes.

The assets of the Authority may be disposed of--

(a) if they are current assets, in the normal course of business carried on by
the Authority;

(b} where the disposal and utilization of the proceeds have been taken inlo

account in an annual estimate prepared and approved in accordance with

section 22,

by way of sale or otherwise with the approval of the Minister and the

Treasury where such disposal has not been taken into account in the

estimates.

{3
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equipment, or in respect of such other matter as the Authority may deem

appropriate,

{3} The annual estimates shall be approved by the Authority before the
commencement of the financial year to which they relate and shall be
submitted 1o the Minister for approval and after the Minister's approval, the
Authority shall not increase the annual estimates without the consent of the
Minister.

23(1) The Authority shall cause to be kept all proper books and recerds of

accounts of the income, expenditure and assets of the Authority.

(2) Within a period of four months from the end of each financial year, the
Authority shall submit to the Auditer-General {Corgorations) or to an
auditor appointed under this section, the accounts f the Authority together
with -

{a) a statement of the income and expenditure of the Authority during that
year; and

{b) a statement of the assets and Kabilities of the Authority on the last day of
that year,

{5} The accounts of the Authority shall be audited and reported upon in accordance
with section 29 and 30A of the Exchequer and Audit Act, by the Auditor-General
(Corporations), of by an auditor appeinted by the Authority with the approval of the
Auditor-General (Corporations) given in accordance with section 29{2) (b) of the
Exchequer and Audit Act,

24,1} There is hereby established a fund to be known as the National Environment

Trust Fund, (hereinafler referred to as the “Trust Fund®),

The Trust Fund shall consist of -

(a) such sums of money as may be received by the Trust Fund in the form of
donafions, endowmsnts, grants and gifts from whatever source and
specifically designated for the Trust Fund;

(b} such sums of money or other assets as may be specifically designated to
the Trust Fund by the Autherity out of its General Fund,

The Trust Fund shall be vested in the Authority and subject to this Act, shall be

administered by a Board of five Trustees to be appointed by the Minister by a

nolice in the Gazette on such terms and condifions as he deems fit The

trustees shall be persons holding at least post-graduate degree from a

recognised university in the field of environmental [aw, economics,

environmental sclence or natural resource management at the time of their
appointment,

The object of the Trust Fund shall be to faciitate research intended to further

the requirements of the environmental management, capacily building,

environmental awards, environmental publications, scholarships and grants.

{2
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As 5000 as practicable and not fater than three months after the expiry of the

financial year, the Director-General shall submit to the Council a financial

report congerning the activities of the Authority during such financial year,

The Report of the Director-General under subsection (1) shall include

information: on the financial affairs of the Authority and shall be appended to

the Report:-

{a) an audited statement of income and expenditure of the previcus financial
year,

{b} estimates of income and expenditure of the Authority for the next ensuing
financial year.

The Minister shall not later than fourteen days after the sitting of the National

Assembly next after receipt of the Report referred to in subsection (1) lay it

before the National Assembly.

The Authority shall creale a register of those activities and Industrial plants and

undertakings which have or are most likely to have significant adverse effects

on the environment when operated in @ manner that is net in conformity with

good environmenta! practices.

The Mirister responsible for finance may, on fhe recommendations of the

Council, prescribe that persons engaged in activities or operating industriat

plants and other undertakings identified under subsection (1} pay such deposit

bonds as may constitute appropriate security for good environmental practice.

The deposit bond determined in accordance with subsection (2) shall be

refunded to the opsrator of the activity, industrial plant or any other undertaking

by the Authority after such duration not exceeding twenty-four months without

interest where the operator has observed good environmental practices to the

satisfaction of the Authority.

The Authority may, after giving the operator an opportunity to be heard,

confiscate a depesit bond where the aperator is responsible for environmental

practice that Is In breach if the provisions of this Act, and the Authority may In

addition cancel any licence issued to the operator under this Act if the Authority

is safisfied that the operator has become an habitual offender.

Where an operator is dissatisfied with the confiscation of his deposit bond

under this Act, he may refer the matter to a competent court of law.

The proceeds of every refundable deposit bond levied under this section shall

be paid into the Restoration Fund and shall be treated as part of the

Restoration Fund unil refunded to the depositor subject to subsection {3) or

confiscated by the Authority.

(7} Any interest accruing from monies deposited info the Restoration Fund under
this section shall be for the berefit of the Authority.

Pravincial and District Environment Commitfees
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29.(1) The Minister shall by notice in the Gazette, appoint Provincial and Disttict

{6) Subject to this Act, the Complaints Commiltee shall regutate its own
procedure.
32, The functions of the Complaints Committee shall be -
(3} to ivestigale ~
() any allegations or compfaints against any person or against the
Authority in relation to the condifion of the environmant in Kenya;
{ii} on its own motion, any suspected case of environmental degradation,
and to make a report of its findings together with its recommendation
thereon to the Gouncil;

b

{o prepare and submit to the Council, periodic reports of its activities which
report shall form part of the annual report on the state of the environment
under section 9 (3); and

{c} o perform such other functions and exercise such powers as may be
assigned o it by the Council.

The Complaints Committea may, by notice in wriling, require any person to —

(a) give fo the Complaints Committee all reasenable assistance in connection
with the investigation of any complaint under section 32; or

(b) appear before the Complaints Commitiee for examination concerning
matters relevant to the investigation of any complaint under section 32,

A Person who -

(a) refuses or faills to comply with the requirement of the Complaints

Committee which is applicable to him, to the extent fo which he is able to

comply with if; or

obstructs or hinders the Complaints Committee in the exercise of his

powers under this Act; or

furnishes information or makes a statement to the Complaints Commitiee

which he knows to be false or misleading in any material parficular; or

when appearing before the Complaints Committee for examination, makes

a statement which he knows fo be false or misleading in any material

particular

commits an offence.

A person convicted of an offence under subsection (2) shall be liable fo a fine

not exceading fifty thousand shillings.

Where an offence under subsection (2) is a confinuing offence, the person

convicted shall, in addition to the penalty prescribed in subsection (3), be liable

3301
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appointed by the Minister in consultation with the National Council of Non-
Environment Commifiees of the Authority in respect of every provinge and Governmental Organisation; and
district respectively. {h) two representatives of the communily-based organizations engaged in
environmental programmes cperating in the district, {o be appointed by the
(2) Every Provincial Environment Committee shall consist of — Minister,
30. The Provincial and District Environment Commitiee shall —
{a) the Provincial Commissioner of the Province who shall be the chafrman; {a) be responsible for the proper management of the environment within the
province or district in respect of which they are appointed.
{b) the Provincial Director of Environment of the Province who shalt be the {b) perform such additicnal functions as are prescribed by this Act or as may,
Secretary; from time to time, be assigned by the Minister by notice in the Gazstte.
. (1) There is hereby established a committee of the Authority to be known as
(c} one representative each of the Ministries responsible for the matters the Public Complaints Committee (hereinafter referred to as “the
specified in the First Schedule at the provincial leve!; Complaints Committee} which shall consist of -
{a) a Chairman appointed by the Minister and who shall be a person
(d) a representafive of every focal authority whose area of jurisdiction falls qualified for appointment as a Judge of the High Court of Kenya;
wholly or partly within the province; {b) a representative of the Attomey-General;
{c) arepresentative of the Law Society of Kenya;
(&) two representalives of farmers or pasteralists within the province lo be {d) a represenialive of non-governmental organisations appointed by the
appoined by the Minister, National Council of Non-Governmental Organisations and who shall be the
(i two representatives of the business community operaling within the secretary of the Complaints Committee;
concerned province appointed by the Minister; {e) arepressntativa of the business community appointed by the Minister;
(g) two representatives of the non-governmental organisations engaged in () two members appointed by fhe Minister for their active role in
envirenmental management programmes within the province appointed by environmental management.
the Minister in consultation with the National Councit of Non-Governmental (2) The members of the Complaints Committee, other than the chairman, shall
Organisations; and held office for a period of three years but shall be eligible for reappointment:
(h} a representative of every regional development authority whose area of Provided that o member shall hold effice for more than two terms.
jurisdiction falls wholly er partially within the province. (3} A member of the Complainis Commitiee other than the member appointed
{1) Every District Environment Committes shall consist of - under subsection (1) (b} may -
(a} the District Commissioner of the district who shall be the chairman; (a) at anylime resign from office by notice in writing to the Minister through the
(b} the District Enviranment Officer of the district who shall be the secretary; chairman;
[c) one representalive each of the Ministries for the time being responsible for {b) be removed from office by the Minister if the member -
the matters specified in the First Schedule at the district level;
{d) a representative of every local authority whose area of jurisdiction falls (i) has been absent from three conseculive meetings of the Committee
: whally or partially within the district; withoul permission from the chairman;
{e) two represeniatives of farmers or pastorafists within the district o be (ii) s convicted of a criminal offence and sentenced to impriscnment for a
appointed by the Minister; term exceeding six monihs or fo a fine exceeding ten thousand shillings;
() two representatives of the business community in the district to be (iii) Is incapacitated by prolonged physical or mental illness; or
appointed by the Minister; (v} is otherwise unable or unfit to discharge his functions,
{g) two representalives of the non-governmental organisations engaged in {4} If 2 member of the Complaints Committee vacates office before the expiry of
environmental management programmes, oparating in the district, to be his ferm, the appointing authority shall appaint a suitable replacement thereof,
Where a member of the Complaints Commitiee fs unable to perform the
13
functions: of his office due to any temporary incapacty which may be fo a fine of one thousand shillings for each day during which the offence
prolonged, the appointing authority may appoint a substitute for the member continues. .
until such time as the Minister determines the incapacity has ceased, 34, No proceedings shall lie against the chaiman or any member of the

Complaints Commitiee in respect of anything done bonz fide in the
perfermance of the duties of the Compfaints Committee under this Act,
35. {1)Iif a member of the Complaints Committee is directly or indirectly interested
in any matfer befere the Complaints Committee and is present at a meeting of the
Complaints Committee at which the matter is the subject of investigation, he shall,
at the meeling and as scon as reascnably practicable after the commencement
thereof, disclose the fact and shall net take part In the consideration or discussion
of, or vote on, any questions in respect of the matter, or be courted in the quorum
of the meeting during the consideration of the matter.

(4) A disclosure of interest made under subsection (1) shall be recorded in the
minutes of the meeling at which itis made.

3641) There shall be pald fo the chairman and members of the Complaints

Committee, such remuneration, fees or alfowances for expenses as the

Councll may detemine.

(2) The remuneration fees or allowances referred to in subsection (1) together with
any other expenses incurred by the Complaints Committee in the execution of
its functions under this Act shall be paid gut of monies provided by Pardiament
for that purpose.

PART IV - ENVIRONMENTAL PLANNING
30

There is established a committee of the Authority to be known as the National
Environment Action Plan Committee and which shall consist of —

the Permanent Secretary in the Ministry for the time belng responsible for

national econemic planning and development who shall be the chairman;

the Permanent Secretaries in the Ministries responsible for the matters

spacified in the First Schedule or their duly nominated representatives;

four representatives of the business communfty to be appolnted by the

Minister;

representalives of each of the institutions specified in the Third Schedule;

(e) five representatives of non-governmental organisations nominated by the
National Council of Non-Govemmantal Organizations;

(f) represeniatives of speciafised research Institutions that are engaged in
environmentat matters as may be determined by the Minister; and

{9) aDirector of the Autherity who shall be the secretary.

(a
(&)
(e}
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The Natienal Environment Action Plan Committee shall, after every five years,

prepare a national environment action plan for consideration and adoption by

the National Assembly.

The naticnal environment action plan shall —

(a} contain an analysis of the natural resources of Kenya with an indication as
to any patterr: of change in their distritbution and quantity over time;

(b} centain an analyfical profile of the various uses and value of the natural

resources  incorporating  considerations of  infergenerational  and

intragenerational equity;

recommend appropriate Jegal and fiscal incentives that may be used fo

encourage the business community to incorporate environmental

requirements into their planning and operational processes;

recommend methods for building national awareness through

environmental educalion on the imporance of sustainable use of the

environment and natural resourges for national development;

set cut operational guidelines for the planning and management of the

environment and natural resources;

identify actual or likely problems as may affect the naturafl resources and

the broader environment context in which they exist;

identify and appraise frends in the development of urban and rural

setflements, their impacts on the environment, and strategies for the

amelioration of their negative impacts;

propose guidelines for the integration of standards of environmental

protection into development planning and management;

identify and recommend policy and legislative approaches for preventing,

controlling or miligaling specific as well as general adverse impacts on the

environment;

prioritise areas of environmental research and outline methods of using

such research findings;

without prejudice to the foregoing, be reviewed and medified from tme to

time fo incorporate emerging knowledge and reafities; and

be binding on all persons and all government departments, agencies, state

corporations or other organs of Gavernment upon adoption by the National

.- Assembly,

Every Provincial Environment Committee shall every five years, prepare a

provinctal environment aetion plan in respect of the province for which it Is

appointed, incorporating the elemenis of the relevant district environment

action plans prepared under section 40 and shall submit such pfan to the

chairman of the National Environment Action Plan Committee for incorporation

into the nafional environment action plan.
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The Minister may, by nofice in the Gazette, issue general and specific orders,
regulations or standards for the management of river banks, lake shores,
wetlands or coaslal zones and such crders, regulations or standards may
include management, protection, or conservation measures in respect of any
area at risk of envirenmental degradation and shall provide for —

(a} the development of an overall anvironmental management plan for a lake,
river, wetland or coastal area, taking into account the relevant sectoral
interests;

measures for the prevention or control of coastal erosion;

the conservation of mangrove and coral reef ecosystems;

plans for the harvesting of minerals within the coastal zene, including
stralegies for the restoration of mineral sites;

contingency plans for the preveniion and control of all deliberate and
accidental discharge of pollutants into the sea, lakes or rivers;

plans for the protection of wetlands;

the regulations of harvesting of aquatic living and non-living resources to
ensure oplimism sustainable yield;

special guidelines for access o and exploitation of [living and nen-iving
resources in the continental shelf, ieritorial sea and the Exclusive
Economic Zone;

(i) promotion of environmentally fiendly tourism; and

j) the management of biological resources;

The Authority shall, in consultation with the relevant lead agencies, issue
guidelines for the management of the environment of lakes and rivers,

Any person who contravenes or fails to comply with any orders, regulations or
standards issued under this section shall be guitty of an offence,

The Minister may, by notice in the Gazette, declare the traditional interests of
indigenaus communities customarily resident within or around a lake shore,
wetland, coastal zone or river bank to be protected interests.

The Autharily shall, in consultation with the relevant lead agencies, develop
issue and implement regulations, procedures, guidelines and measures for the
sustainable use of hill sides, hill tops, mountain areas and forests and such
regulations, guidefines, procedures and measures shall contro] the harvesting
of forests and any natural resources located in or on a hill side, hill top or
mountain areas so as o protect water catchmert areas, prevent scil erosion
and regulate human sefflement.

(b}
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Every District Environment Committee shall identify the hilly and mountainous
araas under their jurisdiction which are at risk from environmental degradation.

A hilly or mountainous area is at risk from environmental degradation if —

40,

Every District Environment Committee shall, every five years, prepare a district
snvironment action plan in respect of the district environment for whigh it is
appointed and shall submit such plan to the chaiman of the Provincial
Environment Action Plan Committee for incorporation info the provincial
environment  action  plan  proposed  under  secfion 39,

Every provincial environment action plan and every district environment action
plan prepared undsr section 39 and 40 respectively shall contain provisicns
dealing with matters contained In section 38 {a), {b), {c), {d), {e), {, (g). (h), (i},
and ) in relafion to their respective province or district.

PART V — PROTECTION AND CONSERVATION OF THE ENVIRONMENT
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No person shall, without priar writien approval of the Direcior-General given
after an environmental impact assessment, in refation to a river, lake or
wetland in Kenya, carry out any of the following activities —

(a) erect, reconstruct, placs, alter, extend, remove or demolish any struclure
or part of any structure i, or under the river, lake or wetland;

{b) excavate, drill, unnel or disturb the river, lake or wetiand;

{c) introduce any animal whether alien or indigencus in a lake, river or
wetland;

{d) introduce or plant any part of a plant specimen, whether alien or
indigenous, dead or alive, in any river, lake or welland;

{e} deposit any substance in a lake, river or wetland or in, on, or under its bed,
if that substance would or is likely to have adversa environmental effects
on the river, [ake or wetiand;

{f) direct or block ary river, lake or wetland from its natural and normal
course; or

{g) drain any lake, river or welland.

The Minister may, by notice in the Gazette, declare a lake shore, wetland,
coastal zone or river bank {o be protected area and impose such restrictions as
he considers necessary, to protect the lake share, wellands, coastal zone and
tiver bank from environmental degradation. In declaring a lake shore, wetland,
coastal zone or river bank a protected area, the Minisler shall take into
consideration the following factors — .

(a) the gecgraphical size of the lake shore, wetland, coastal zone or river

bank; and

(b) the interests of the communities resident around the lake shore, welland,
coaslal zone or river bank concerned,

(e} itis prone fo soil erosion;

(b} landslides have occurred in such an arez;

(c) vegetation cover has been removed or s likely 1o be removed from the
area at a rate faster than it is being replaced; or

{d} any other land use activity in such an area is [kely to lead to

environmental degradation,
Each District Environment Committee shall notify the Director-General of
the hilly and mountainous areas i has idenfified as being at risk from
environmental degradation under subsection (1).
The Director-General shall maintain a register of hilly and mountainous areas
identified under subsection (1} to be at risk from environmental degradation.
Every Distict Environment Committee shall specify which of the areas
identified in accordance with section 45 (1} are to be targeted for afforestation
or reforestation.
Every Distrit Environment Commiltee shall take measures, through
encouraging voluntary selt-help activities in their respective local community, to
plant trees or other vegetation in any areas specified under subsection (1)
which are within the limits of ils jurisdiction.

Where the areas specified under subsection (1} are subject fo leasehold or any

other interest in tand including customary tenure, the holder of that interest

shall implement measures required to be implemented by the District

Environment Committee including measures to plant trees and other vegetation

in these areas.

The Authority shall, in consultant with the relevant lead agencies, issue

guidelines and prescribe measures for the sustainable use of hill tops, hil

slides and mountainous areas.

The guidefines issued and measures prescribed by the Authority under

subsection (1) shall be by way of Gazefle Nofice and shall include those

relating to —

{2) appropriate faming methods;

{b) carrying capacity of the areas described in subsaction {1} in relation to
animal husbandry;

{c) measures to curb soil erosion;

(d) disaster preparedness in areas prons fo landslides;

(e) the protection of areas referred to in subsection (1) from human

settierments;

=



(3) The District Environment Committees shall be responsible for ensuring that the
uidefines issued and measures prescribed under subsection {2} in respect of
their districts are implemented. .

Any person who contravenes any measure prescribed by the Autherity under
this section or who falls to comply with a lawiul direction issued by a Dislrict
Environment Committee under this section shall be guilty of an offence.
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{4) The report of the survey of the coastal zone shall contain:-

M
(g

Subject to subsection (2) the Direclor-General may, with the approval of the
Director of Forestry, enter info any contractual arangement with a private |.
owner of any land on such terms and conditions as may be mutually agreed for
the purposes of registering such land as forest land.

The Direclor-General shall not fake any aclion, in respect of any forest or
mountain area, which is prejudicial to the traditional inferests of the indigenous
communities customarily resident within or around such forest or mountain
area,

49. The Authority shall, in consultation with the relevant lead agencies, promote the use
of renewable sources of energy by ~

(a
(b)
()

(d

&

=

The Authority shall, in consultation with the refevant lead agencies, prescribe
measures necessary to ensure the conservation of biological diversity in Kenya
and in this respect the Authority shall —

(@

{b)

(e}
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The Authority shall, in consultation with the relevant lead agencies, issue
guidelines and prescribe measures for the sustainable management and
utilisaticn of genetlc resources of Kenya for the benefit of the people of Kenya.
Without prejudice to the general effect of subsection (1), the guidelines issued
or measures prescribed under that subsection shall specify —

(a

(%)
(©
(d)
G

U

The Minister may, in consultation with the relevant iead agencles, by notice in
the Gazette, dedlare any areg of land, sea, lake or river to be a protected
natural envircnment for the purpose of promoting and preserving specific
seological processes, natural envirorment systems, natural beauty or species
of indigenous wildlife or the preservaticn of biological diversity in general.
Without prejudice to subsection {1), the Autharity may, in consultation with the
relevant lead agencies, issue guidelines and presciibe measures for the
management and protection of any area of environmental significance declared
10 be a protected natural environment area under this section.

The Minster may, by nofice in the Gazette, declare an area ‘o be a protected
coastal zone,

As soon as praclicable upon the commencement of this Act, the Authority shall,
in consultation with the relsvant lead agencies, prepars a survey of the coastal
zone and prepare an Integrated nalional coastal zone management plan based
on the report of such survey.

The Authority shall, from time to time, not exceeding every two years, review
the national coastal zone management plan prepared under subsection (2).

@

the protection of water catchment areas; and
any other measures the Authority considers necessary,

promoting research in appropriate renewable sources of energy;

creating incentives for the promotion of renewable sources of energy;
promoting measures for the conservation of non-renewable sources of
energy; and

taking measures fo encourage the planning of trees and woodlots by
Individual land users, institutions and by community groups.

identify, prepare and maintain an inventory of biclogical diversity of Kenya;

determine which components of biclogical diversity are endangered, rare
or threatened with extinction;

identify potential threals to blologica! diversity and devise measures to
remove or arrest their effects;

undertake measures intended lo integrate the conservation and
sustainable uilisation ethic in relation to biological diversity in existing
government activities and activities by private persens;

17

appropriate arrangement for access to genetic resources of Kenya by non-
citizens of Kenya including the issue of licences and fees to be paid for
that access;

measures for regulating the import or export of germplasm;

the sharing of benafits derived from geretic resources of Kenya;

biosafety measures necessary fo regulate biotechnology;

measures necessary to regulate the development, access to and transfer
of biotechnology; and )

any other matter that the Authority considers necessary for the better
management of the genetic resources of Kenya.

an inventory of all structurss, roads, excavations, harbours, oulfalls,
dumping sites and other works Jocated in the coastal zone;

18
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specify national strategies, plans and government programmes for
conservation and sustainable use of biclogical diversity;

protect indigenous property rights of local communities in respect of
biclogical diversity; and

measure the value of unexpoited natural resources in terms of walershed
proteciion, influence on climate, cultural and aesthetic value, as well as
actual and potential genetic value thereof.

The Authority shall, in consultation with the relevant lead agencies, prescribe
measures adeguate fo ensure the conservalicn of biclegical resources in-situ
and in this regard shall issue guidelines for —

(@
(0)
8
(e}
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land use methods that are compatible with conservaltion of biclogical
diversity;

the selection and management of prolecled areas so as fo promote the
conservation of the various terrestrial and aquatic ecosysiems under the
jurisdiction of Kenya;

selection and management of buifer zones near protected areas;

special amangement for the protection of species, ecosystems and
habitals threatened with extinction;

prohibiting and controlling the introduction of alien species into natural
habitats; and

infegrating traditicnal knowledge for the conservation of biological diversity
with mainstream scientific knowledge.

The Authorily shall, in consuftation with the relevant fead agencies -
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prescribe measures for the conservation of biological resources ex-sity
especially for those species threatened with extinction;

Issue guidefines for the management of:~

(i) germplasm banks;

(f}) botanical gardens;

(ili) zoos or aquaria;

() animal orphanages; and

(v} any other facllifies recommended to the Authority by any of is
Committess or considered necessary by the Authority,

ensure that species threatened with exfinction which are conserved ex-sifu
are re-infroduced into their native habitats and ecosystems where:-

(i) the threat to the species has been terminated; or

(i) a viable popufation of the threatened species has been achisved.

an inventory of the state of the coral reefs, mangroves and marshes found
within the coastal zone; .

an inventory of all areas within the coastal zone of scenic value or of value
for recreational and cuftural purposes;

an inventory of areas within the coastal zone of special value for research
in respect of fisheries, erosion, littorals movement and such other similar
subjects;

an estimale of the guanlies of sand, coral sea shells and ofher
substances being removed from the coastal zene;

an estimate of the impacts of erosion on the coastal zone; and

an esfimate of the extent, nature, cause and sources of coastal pollution
and degradation;

an estimate of freshwater resources avaflable in the coastal zone; and

any other relevant data or information that may be deemed appropriate.

Any person who releases or causes to be released into the coastal zone any
pollufing or hazardous substances contrary to the provisions of this Act shall be
guilty of an offence and liable upen conviction to & fine of not less than one
million shillings or to imprisenment for a period not exceeding two years or to
both such fine and imprisonment.

The Minister shall, in consultation with the relevant lead agencies, issue
appropriate regulations to prevent, reduce and centrol pollution or other farm of
environmental damage in the coastal zone.

Notwithstanding the generality of subsection (6) of this section, the regulations
made thereunder shall provide for the control and prevention of pollution -

@

(b}
©

{d)

of the marine environment from land based sources including rivers,
esluaries, pipelines and outfall structures;

from vessels, aircrafts and other engines used in the coastal zone;

from installations and devices used in the exploration or exploitation of the
natural resources of the seabed and subsoil of the exclusive economic
Zone; and

of the marine environment arising from or in connection with seabed
activities and from artificial islands installations and other structures in the
exclusive economic zone.

The Authority shall, in consultalion with the relevant lead agencies, undertake
or commission other persons to undertake national studies and give due
recognition to developments in sclentific knowledge relating o substances,
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PART VI - ENVIRONMENTAL IMPACT ASSESSMENT
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, environmental impact assessment related reports and the Director-General

activiies and practices that deplete the ozone layer to the detriment of public

health and the environment.

The Authority shall, in consultation with the relevant lead agencies, issue

guidelines and institute programmes concerning the:-

{a) elimination of substances that deplete the stratospheric ozone layer;

{b) controlling of activities and practices likely to [ead to the degradation of the
ozone layer and the stratosphere;

{c) reduction and minimisation of risks to human health created by the

{d

degradation of the ozone layer and the stratosphere; and

formulate strategies, prepare and evaluale programmes for phasing out
ozone depleting substances.

Notwithstanding the provision of any relevant revenue Acl, the Minister
responsible for finance may, on the recommendation of the Councl, propese fo
Government tax and other fiscal incentives, disincentives or fess to induce or
promote the proper management of the environment and natural rescurces or
the prevention or abatement of environmantal degradation.

Without prejudice to the generality of subsection (1) the tax and fiscal
incentives, disincentives or fees may include —

{a) customs and excise waiver in respect of imported capital goods which
prevent or substanfially reduce environmental degradation caused by an
undertaking; :

{b)

{ax rebates to industries or other establishments that invest in plants,

squipment and machinery for pollution control, re-cycling of wastes, water

harvesting and conservation, prevention of floods and for using other
* energy resources as substitutes for hydrocarbons;

tax disincentives to deter bad environmental behavior that leads to
depietion of environmental resources or that cause pollution; or

(e

user fees to ensure that those who use environmental resources pay
proper value for the utfisation of such resources.

(@

Notwithstanding any approval, pemmit or licence granted under this Act or any
other law in force in Kenya, any person, being a proponent of a project, shall,
before financing, commencing, proceeding with, carfied oul, executing or
conducting or causing to be financed, commenced, procesded with, carried
out, execuled or conducted by another person any undertaking specified in the
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(a) asummary description of the project;

(b) the place whers the profect is to be carried out;

(c) the place where the environmental impact assessment study, evaluation
or review report may be inspected; and

(d) a time limit of not exceeding ninety days for the submission of oral or
written comments by any member of the public on the environmental
impact assessment study, evaluation or review report,

The Authority may, on application by any person extend the period stipulated in

sub-paragraph (d} so as o afford reasonable opportunity for such person 1o

submit oral or wilten comments on the environmental impact assessment

report.

A lead agency shall, upon the written request of the Director-General, submit

wrilten comments on an environmental impact assessment study, evaluation

and review report within thirty days from the date of the written request.

The Authority may set up a fechnical advisory commifiee to advise & on

shall prescribe the terms of reference and rules of procedure for the technical
advisory committee appointed hereunder.

The Authority may require any proponent of a project fo camy out at his own
expense further evaluation or environmentat impact assessmert study, review
or submit additional information for the purpose of ensuring that the
environmental Impact assessment study, review or evaluation report is as
accurate and exhaustive as possible.

The Authority may, afer being safisfied as fo the adequacy of an
environmental impact assessment study, evaluation or review repon, issue an
environmentat impact assessment licence on such terms and conditions as
may be appropriate and necessary to facilitate sustainable development and
sound envirenmental management.

The Authority may, at any time after the issue of an environmental impact
assessment licence direct the helder of such licence to submit &t his own
expense a fresh enviranmental impact assessment study, evatuation or review
report within such time as the Authority may specify where —

(a) there is a substantial change or modification in the project or in the
manner in which the project is being cperated;
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Second Schedule to this Act, submit a project repert fo the Authority, in the
prescribed form, giving the prescribed Information and which shall be
accompanied by the prescribed fee.

The proponent of a project shall undertake or cause to be undertaken at his
own expense and environmental impact assessment study and prepare a
report thereof where the Authority, being satisfied, after studying the project
report submitted under subsection (1), that the intended project may or is likely
to have or will have a significant impact on the environment, so directs.

The environmental impact assessment study report prepared under this
subsection shall be submitted 1o the Authority in the prescribed form, giving the
prescribed informaticn and shall be accompanied by the prescribed fee..

The Minister may, on the advice of the Authority given after consultation with
the relevant lead agencies, amend the Second Schedule to this Act by netice in
the Gazefte.

Environmental Impact Assessment studies and reports required under this Act
shall be conducted or prepared respectively by individual experts or a firm of
experts authorised in that behalf by the Authority, The Authority shall maintain
a register of all individual experts or firms of all experts duly autherized by it to
conduct or prepare environmental impact assessment studies and reporis
respectively. The regisier shall be a public document and may be inspected at
raasonable hours by any person on the payment of a prescribed fee.

The Director-General may, in consultation with the Standards Enforcement and
Review Committee, approve any application by an expert wishing to be
authorised fo undertake Environmental Impact Assessment. Such application
shall be made in the prescrived manner and accompanied by any fees that
may be required,

Envirenmental impact assessment shall be conducted in accordance with the
environmental impact assessment regulations, guidelines and procedures
issued under this Acl,

The Diector-Gensral shall respond to the applications for environmental
impact assessment licence within six months.

Any person who upon submilling his applicaion does not receive any
communication from the Director-General within the stipulated time may within
nine months of such submission start his undertaking.

Upon receipt of an environmental impact assessment study report frem any
proponent under section 58(2), the Authority shall cause to be published in
each of two successive weeks in the Gazelte and newspaper circulating in the
area or proposed area of the project once at feast in eath of two successive
weeks in some one and the same a notice which shall state:-

(b) the project poses environmental threat which could not be reasonably
foreseen at the time of the study, evaluation or review; or

(c) it is established that the information or data given by the proponent in
support of his application for an environmental impact assessment licence
under section 58 was false, inaccurate or intended to mislead.

Any person who fails, neglects or refuses to comply with the directions of the
Authority issued under subsection (1} shall be guilty of an offence.

An environmental impact assessment licence may be transferred by the halder
to another person orly in respect of the project in relation to which such licence
was issued.

Where an environmental impact assessment licence is transferred under this
section, the: person to whom it is transferred and the person transferring it shall
jointly notify the Direclor-General in wiiting of the transfer, not later than thirty
days after the transfer.

Where no Joint nofification of 2 transfer is given in accordance with subsecfion
(2), the registered holder of the licence shall be deemed for the purposes of
this Act to be the owner or the perscn having charge or management or control
of the project as the case may be.

Any transfer of an environmental impact assessment licence, undsr this section
shall take effect on the date the Director-General is nofified of the transfer.

Any person who contravenies any provisions of this section, shall be guilty of an
offence.

Ne civit or criminal liability in respect of a project or consequenses resulting
from a project shall be incurred by the Government, the Authority or any public
ofiicer by reason of the approval of an environmental Impact assessment
sludy, evaluation or review report or grant of an environmental impact
assessment licence or by reason of any condition aftached to such licence.

The issuance of an envionmental Impact assessment licence in respect of a
project shall afferd no defense to any civil action or to a prosecufion that may
be brought or preferrad against a proponent in respect of the manner in which
the project ’s executed, managed or operated,

The Authority shall, on the advice of the Standards and Enforcament Review
Coemmittee, cancel, revoke or suspend any environmental impact assessment
licence for such time not exceeding twenty four months where the licenses
contravenes the provisions of the licence. :

Whenever an envirenmental impact assessment licence is revoked, suspended
or cancelled, the holder thereof shall not proceed with the project which is the
subject of the licence until a new licence is issued by the Authorily.



(3) The Authority shall maintain 2 register of all environmental impact assessment {2) The Standards and Enforcement Review Committee shall consist of the
licences issuad under this Act. The register shall be a public document and members set out in the Third Schedule 1o this Act.
may be inspected at reasonable hours by any person on the payment of a (3) The permanent secrstary under the Minister shall be the Chaiman of the
prescribed fee. : Standards and Enforcement Review Commitiee.
PART Vil ENVIRGNMENTAL AUDIT AND MONITORING {4) The Director-General shall appeint a Direclor of the Authority to be a member
8841) The Authority shall be respensible for camrying out environmental audit of all of the Slandards and Enforcement Review Committee who shall be the
activities that are likely to have significant effect on the environment. secrelary to the Commiitee and shall provide the secretarial services to the
An envirenmental inspector appointed under this Act may enter any land or Committes.
premises for the purposes of determining how far the activities carvied out on (5) The Standards and Enforcement Review Commitiee shall regulate its own
that land or premises conform with the statements made in the environmental proceedings.
impact assessment study report issued in respect of that land or those {8) The Standards and Enforcement Review Committes may co-opt any person to
premises under section 56(2). altend its meetings and a person so co-opted shall parficipate at the
(2} The owner of the premises or the cperator of a project for which an deliberations of the Committee but shall have no vote,
envirsnmental fmpact assessment study report has been made shall keep (7) The Standards and Enforcement Review Committee shall meet at least once
accurate records and make annual reports to the Authority describing how far every three months for the fransaction of its business.
the project conforms in operation with the statemenis made in the |71. The Standards and Enforcement Review Committee shall, in consuliation with the
environmentaf impact assessment study report submitted under section 58(2). relevant lead agencies:-
{a) advise the Authority on how to establish critetia and procedures for the
(3) The owner of premises or the operator of a project shall take &ll reasonable measurement of water quality;
measures to mitigate any undesirable effects not contemplated in the {b) recommend to the Authority minimum water quality standards for all the
environmental impact assessment study report submitled under section 58(2) waters of Kenya and for different uses, including —
and shall prepare and submit an environmental audit report on those measures (i) drinking water;
to the Authority annually or as the Authority may, in wrifing, require. (if) water for industrial purposes;
(iti) watar for agricultural purposes;
69.(1) The Authority shall, in consultation with the relevant lead agencies, monitor- {iv) waler for recrealional purposes;
(v) water for fisheries and wildlife;
(a) all ‘environmental phenomena with a view to making an assessment of (vi) and any other prescribed water use.
any possible changes In the envirenment and their possible impacts; or (¢) analyse and submit to the Director-General conditions for discharge of
effuents into the environment.
(b) ihe operation of any industry, preject er activity with a view of determining (d) prepare and recommend to the Director-General guidelines or regulations
its immediate and Jong-term effects on the environment. for the preservation of fishing areas, aquatic areas, water sources and
reservoirs and other areas where waler may need special protection.
(2) An environmental inspector appointed under this Act may enter upon any land (e) Identify and recommend fo the Authorily areas of research on the effects
or premises for the purposes of monitoring the effects upon the environment of of water pollution on the snvironment, human beings flora and fauna;
any activities carried on that [and or premises. (fi advise the Authority to carry out investigations of aclual or suspected
water pollution including the collection of data;
PART VIIf - ENVIRONMENTAL QUALITY STANDARDS (o) =advise the Authority to take steps or authorise any works to be carried out
. which appear lo be necessary to prevent or abate waler poliution frem
70.(1) There Is hereby esfablished a Standards and Enforcement Review Commitiee natural causes or from abandened works or undertakings;
to be & committee of the Authority. {h) document the analytical methods by which water quality and pollulion
control standards can be determined and appoint laboratories for the
21
analytical services required or request the Direclor-General fo establish {2} The proponent or owner of a frade or an industriat undertaking shall, prior fo
such [aboratorias; being granted a ficence to discharge effluents into the eavironment, install an
iy collect, maintain and interpret data from industries and local authorilies on appropriale plant for the treatment of such effluents before they are discharged
the pretreaiment nature and levels of effluents; into the environment.
(iy recommend to the Director-General measures necessary for the treatment | 75.(1)  No Local Authority operating 2 sewerage system or owner or operator of any
of effluents before being discharged info the sewerage system; trade or industrial undertaking shall discharge any sffluents or other pollutants
into the envirenment without an effuent discharge licence issued by the
{k} recommend fo the Director-General works necessary for the treatment of Authority.
effluents before being discharged into the water; {2) Every owner or operator of a trade or an industrial underiaking discharging any
{l} submit to the Directer-General ali such recommendations as may appear effluents or other pollutants into the envirenment before the commencement of
necessary for the monitoring and contrel of water pollution. this Act shall, within twelve menths of such commencement apply to the
72(1) Any person whe upen the coming into force of this Act, discharge or applies Autherity for an effluent discharge licence.
any poison, foxic, noxious or obstructing matter, radioactive waste or other (3) Every application for an effluent discharge licence shall be in the prescribed
pollutants or pemits any person to dump or discharge such matter into the form and accompanied by the prescribed fee.
aquafic environment in contravention of water pollution control standards (4) Before the issuance of a licence under subsection {1) and (2), the Authority
established under this Part shall be gully of an offence and liable to shall -
imprisonment for a temn not exceeding two years or to a fine not exceeding one {a) solicit the comments of local authorities concerned and crganisations and
millioty shillitgs or to both such imprisonment and fine. persons as he may deem fi;
(2) A person found guilty under subsection ¢1) shall, in addition to any sentence or (b} take inte consideration the possible effects of efffluents or pollutants to be
fine imposed on him:- discharged on the quality of an affected water course or other source of
(a} pay the cost of the removal of any poison, toxic, noxious or obstructing water;
malter, radioactive waste or other poliutants, including the costs of {c} take into consideration the existing licences affecting the concerned water
restoration of the damaged environment, which may be incurred by a|. course or other source; and
Government agency or organ in that respact; (d) take into consideration the water requirements of riparian residents and
{b) pay third parties reparalicn, cost of restoration, restitution or compensation ecosystems, human seftlements, and agricultural schemes which depend
as may be determined by a court of law on application by such third on the affected water course. .
parties. {6} Where the Aulhority rejects an application for the grant of an effiuent discharge
73. All owners or opetators of Irigation project schemes, sewage systems, licence it shall within twenty one days notify the applicant of its decision and
induslrial production workshops or any other undertaking which may discharge slate in wriling its reasons for so rejecting the application.
effluents or other pollutants or have been discharging effluents or other {6) An effluent discharge licence issued under this Act shall be in a prescribed
pollutants shall within ninety days upen the coming into force of this Act or as form, be subject to such conditions as may be prescribed or as may be
may be demanded from time fo time by the Authorily, submit on demend, to the specified in the ficence and shall remain valld for such period and may be
Authority accurate information about the quantity and quality of such effluent or renewed for such further periods as may be prescribed or specified in the
other poflutant. licence,
76.{1)  The Authority may in writing, cancel any effluent discharge licence:-
74.(1)  Every owner or operaor of a trade or industrial underaking shall discharge any (a) if the holder of the licence gonfravenes any provision of this Act or any
effuents or other pollutants originating from the trade or industiial underaking regulations made thereunder;
enly into existing sewerage systems and the relevant Local Authority operating {b) if the holder fails to comply with any condition specified in the licence; or
or supervising such sewerage system shall issue, at a prescribed fee, the {c) if the Authority considers it in the interest of the environment cr in the
necessary licence for discharge. public interest S0 to do.
77. The Authority shall maintain a register of all effluent discharge
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licences issued under this Act, The register shall be a public document
and may be inspected at any reasonable hour by any person on the

payment of the prescribed fes. {3)
78,(1) The Standards and Enforcement Review Committee shall, in consuitation with

the relevant lead agencies:-

(a) advise the Authority on how to establish criteria and procedures for the
measurement of air quality;

{b} recommend to the Authority —

79.(1)

{t ambient air quality standards;
{ii} ocoupational &ir quality standards; vi]
{iii} emission standards for various sources;
{iv) criteria and guidelines for air pollution conlrol for both mobile and
staticnary sources;
{v) any other air quality standards;

(c} advise the Authority cn measures necessary o reduce existing sources of
air pallution by requiring the redesign of plants or the installation of new (2
fechnology or both, to meet the requirements of standards established
under this section;

{d) recommend to the Authority guidelines to minimize emissions of green (3)
house gases and identify suitable technofogies to minimize air pollution;

(e) advise the Auvthority on emissions concentration and nature of pollutanis | 81.(1)

@
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82, No owner or operalor of 2 motor-vehicle, train, ship, aircraft or other similar
conveyance shall —

{1

2
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emitted;

recemmend 1o the Authorily the best practicable technalogy available in

controlling pollutants during the emission process;

determine for consideration by the Authorily the aralylical methods for

monitoring air contaminants and recommend to the Director-General the

establishment of such number of laboratories for analytical services as

may be needed;

request the Authority {o carry out investigations of actual or suspected air

pollution including pollution produced by aircrafts and other self propelled

vehicles and by factories and power generating staticns; -

{i) request the Authority to order any industry or other source of air pollution
fo file such returns and provide such information as it may require; and

{i} do all such things as appsar necessary for the monitoring and contealling
of air poliution.

Any person who emits any substances which cause air pollution in

conlravention of emission standards established under this Part shall be guilty

of an offence and llable to Imprisonment for a term of not more than two years
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licence and shall remain valid for such period and may be renewed for such
further perlods as may be prescribed or specified in the licence.
Where the Authority refects an application for the grant of an emission licence,
it shall within tweaty one days of its decision, notify the applicant in writing of its
reasons for such refusal, )

{a) operate it in such a manrer as to cause air pollution in contravention of the
established emission standards; or

{b) import any machinery, equipment, device or similar thing that will cause
emissions into the ambient air in contravention of prescribed emission
slandards.

The Authority may establish additional precedures for the application and grant

of any licence under this Act and impose such conditions as it may deem

appropriate.

The Autharity may, in writing, cancel any emission licence:-

(a) if the holder of the licence contravenes any provisions of this Act or of any
regulations made under it;

(b) i the holder fails to comply with any conditions specifled in the licence; or

(c) if the Autherity considers it in the interest of the environment or in the
public interest so to do; .

The Authority shall maintain a register of all emission licencas issued unde:

this Act. The register shall be a public document and may be inspacted at

reasonable hours by any persen on the payment of a prescribed fee.

The Standards and Enforcement Review Committee shall, in consultation with

the relevant Jead agencies, recommand to the Authorlty measures necessary

to-

identify materials and processes that are dangerous to human health and the

environment;

issue guidelines and prescribe measures for the management of the malerials

and processes identified under subsection (1);

prescribe standards for waste, their classification and analysis, and formulate

and advise on standards of disposal methods and means for such wastes; or

issue regulations for the handling, storage, - transportation, segregation and
destruction of any waste,

No person shall discharge or dispose of any wastes, whether generated within

or oulside Kenya, in such manner as fo cause pollution fo the environment or il

health o any person.

No person shall transport any waste other than —

8
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or to a fine of not more thar five hundred thousand shillings or to both such fine

and imprisonment,

A person folind guilty under subsection (2) shall, in addition to any senlence or

fine imposed on him;

(a) pay the cost of the remaval of the pollution, including any costs which may
be incurred by any Government agency or organ in the restoration of the
environment damaged or destroyed as a result of the emission; and

(b} the cost of third partiss in the forms of reparation, resforation, restitution or
compensation as may be determined by a competent court upon
application by such third parties.

The' Minister, may on the advice of the Authority, by the Gazette Notice,

declare any area to be a controlled area for the purposes of this Part.

The Minister may, on the advice of the Authority, in regulations, prescribe the

air  emission standards in  respect of any controled areas.

80.(1) An owner or operator of a trade, industrial underiaking or an

establishment which after the commencement of this Act, is emilling a

substance or energy which is causing or is likely to cause air pollufion shall

apply to the Authority for an emission licence.

In the case of any trade, industrial undertaking or establishment exisling before

the commencement of this Act, such application shall be made within twalve

months after this Act has come info operation.

Every applicalicn for an emission licence shall be in the prescribed form and be

accompanied by the prescribed fee.

Before issuing a ficence In respect of emissions, the Authority shall:-

{a) consider the possibls effects of the emissions on the quality of amblent air;

{b) consider existing licences affecting the same air resource;

{c) give due regard to the requirements for the residents, human settiements
and other industrial and commercial activities;

(d) solicit the comments of relevant Local Authorities and concemed

(®)

organlsations;

where the information accompanying the application appears inadequate,
require lhe applicant to fumnisk further information relating lo the
undertaking in questior, ils location, materials, technology design or other
appropriate matters;

where it appears necessary fo conduct an environmental impact study,
require the applicant to conduct an environmental impact assessment
study in respect of the underiaking in question in accordance with the
provisions of Part V1.

{2} An emission licence fssued under this Act shall be in a prescribed form, be

subject o such conditions as may be prescribed or as may be specified in the

{a) in accordance with a valid ficence fo transport wastes Issued by the
Authority; and

{b} foawastes disposal site established in accordance with a licance issue by
the Authority.

(4) No persen shall operate a wastes disposal site or plant without a licence issued

by the Authority.

(6) Every person whose activities generate wastes shall employ measures

essential to minimize wastes through treatment, reciamation and recycling.

(6) Any person who contravenes any provisions of this section shall be guilty of an

88.(1)

g1.{1)

offence and liable to imprisonment for a term of not more than two years or to a
fine of not more than one millicn shillings or to both such imprisenment and
fine. .

Any person intending to fransport wastes within Kenya, operate a wastes
disposal site or plant or to generate hazardous waste, shall prior to transporting
{he wastes, commencing with the operation of a wastes disposal site or plant or
generafing hazardous wastes, as the case may be, apply to the Authority in
witing for the grant of an appropriate licence.

A licence fo operate a waste disposal site or plant may only be granted subject
fo the payment of the appropriste fee and any ofher licence that may be
required by the relevant Lecal Authority.

Where the Autherity rejects an application made under this section, it shall
within twenty one days of its decision, nofify the applicant of the decision
specifying the reasons thereof,

Any person who, at the commencement of this Act, owns or operates a waste
disposal site or plant or generated hazardous waste, shall apply to the
Authority for a licence under this Part, within six months after the
commencement of this Act.

The Authority may apply to a competent court for orders compelling any person
to immediafely sfop the generation, handling, tansportation, storage or
disposal of any wastes where such generation, handling, transportation,
storage or disposal presents an imminent and substantial danger fo public
health, the environment or natural resources.

The Standards and Enforcement Review Committee shall, in consultation with
the relevant lead agencies, recommend lo the Authority standard criteria for the
classification of hazardous wastes with regard to determining —

{a} hazardous wasts;

corrosive waste;

carcinogenic waste;

flammable waste;

persistent waste;

foxic waste;
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explosive waste;

radicactive waste;

waslgs, reactive otherwise than as described in the forgoing paragraphs of

this subsection;

any other category of waste the Authorily may consider necessary.

(2) The Authority shall, on the recemmendalion of the Standards and Enforcement
Review Committee Issue guidefines and regulations for the management of
each category of hazardous wastes detemined under subsection (1),

{3) No person shall import into Kenya any hazardous wasle falling under any
calegory determined under subsection {1).

{4} No hazardous waste shall be exported 1o any country from Kenya without a
valid permit granted by the Authority and written consent given by a compefent
authority of the receiving country.

(5) No hazardous waste shall be transporied within or through Kenya without a
valid permit granted by the Authority.

(6} Any person who conlravenes any provision of this section or who withholds,

93.(1) No person shall discharge any hazardous substance, chemical, oil or mixture
containing oil into any waters or any other segments of the enviranment
contrary to the provisions of this Act or any regulations thereunder,

A person who discharges a hazardous substance, chemical, oil or a mixture

coniaining oll into any waters or other segments of the environment contrary to

subsection (1) commits an offence,

A person convicted of an offence under subsection (2} shall, in addition to any

other sentence imposed by the court:-

(a} pay the cost of the removal of the hazardous substance, chemical, ofl or 2
mixture containing oil including any costs which may be incurred by any
Governmant agency or organ in the restoration of the environment
damaged or destroyed as aresult of the discharge; and |

@

@

{b) the costs of third parties in the form of reparation, restoration, restitution or
compensation as may be determined by a competent court or application
by such third parties.

falsifies or otherwise tampers wih information relafing to trafficking in (4) The owner or operator of a preduction or storage facifity, moter vehicle or
hazardous or cther waste shall be guilty of an offence and liable lo vessel from which a discharge occurs conlrary fo this section shall mitigate the
imptisonment for a term of not Jess than two years or to a fine of not less than impact of the discharge by -
one million shillings or o both such imprisonment and fine. (a) giving immediate nolice of the discharge to the Authority and ofher
(7) A person found guilty under subsection (6} shall be respansible for the removal relevant Government officers;
of the waste from Kenya and for its safe disposal. () immediately beginning clean-up operalions using the best available clean-
92. The Minister may, on the advice of the Aulhority make regulations prescribing the up methods;
procedure and criteria for — (c) complying with such directions as the Authority may, from time to time,
() classificaion of toxic and hazardous chemicals and materials in prescriba.
accordance with their toxicity and the hazard they present to the human {5} Where the owner or operator of a production or storage facility, motor vehicle
health and to the environment; or vessel has refused, neglscled andlor failed to iake the mitigation measures
{1 registration of chemicals and materials; prescribed in subsection (4), the Autherity may seize the production or storage
{c} labelling of chemicals and materials; facility, motor vehicle or vessel.
{d) packaging for chemicals and materials; {6) Where the owner or operator fails lo take the necessary measures under
{e) advertising of chemicals and malerials; subsection {4) after the passage of a reasonable time not exceeding six
(fy control of imports and exports of toxic and hazardous chemicals and months in all the circumstances, the Authority may, upon an order of coud,
materials permitied to be so imported or exported; dispose of the production or storage facility, motor vehicle or vessel to mest the
(g) distribution, storage, transportation and handing of chemicals and costs of taking necessary measures under subsection {4) and other remecial
malerials; and restoralion measures,
(h) monitering of the effect of chemicals and their residue on human heaith (7) The Court in convicting a person of an offence under this section shall take info
and the environment; account the measures taken by that person to comply with subsection (4).
() disposal of expired and surplus chemicals and materials; and 94, The Standards and Enforcement Review Commifiee, in consullation with the
() restriction and banning of toxic and hazardous substances and energy. relevant lead agencies shall -
{a) prepare and submit to the Authority draft standards for the concentration
of pesticides residues in raw agricutural commeodities, processed foods
25
and animal feed and for the purposes of this paragraph raw agricullural the quantity of the pesticides or toxic substances and any data related Io health
commodities:- and other environmental effecls thereof that the Authority may require.
{i include fresh or frozen fruit and vegetables in their raw state, :
grains, nuts, eggs, raw milk, meat and other agricultural produce; g6. Any person who, being in Kenya, has been manufacturing, importing or
(i) do not include any agricultural produce or good which is processing a pesticide or foxic substance before the coming into force of this
processed, fabricated or manufactured by cooking, dehydrating, Act, shall apply to the Authority for registration of such pesticides or foxic
milling, or by any other similar means; substance within one year after the commencemant of this Act,
{b) establish, revisit, modify and submit o the Authority draft standards to
regulate the importation, exportation, manufacture, storage, distributien, | 97.(1)  The Authority may, upon application, register a pesticide or toxic substance
sale, use, packaging, transportation, disposal and advertisement of subject to such existing conditions and any other conditions that the Authority
pesticides and toxic substances with the relevant organisations; may delermine.
{c} establish and submit fo the Authority draft precedures for the registration
of pesticides and foxic substances; {2) Every pesticide or toxic substance shall be registered for ten years unless some
(d) establish and submit to the Authcrity draft measures to ensure proper ather period Is specified by the Authority, and may be renewed for a Ike period.
labelling and packaging of peslicides and toxic substances; {3) Where the Authority refuses to register any pesticide ar toxic substance, the notice
(e} constantly review the use and efficacy of pesticides and toxic substances of refusal shall stale the reasons for such refusal,
and submit the findings of such review to the Authority. 98.(1) No person shafl -
(ft recommend to the Authorlty measures for monitoring the effecls of (a) detach, alter or destroy any labelling on a peslicide or toxic substance
pesiicides and toxic substances on the environment; contrary fo the provisions of this Act;
- (g} recommend to the Authority measures for the establishment and (b} change the composition of a pesticide or toxic substance, contrary to the
maintenance of laboratories to cperale as standards [aboratories for provisions of this Act; or
pesticides and toxic substances; (¢) use or dispose into the envirorment a pesticide or foxic substance in
{h) recommend to the Authority measures for the establishment of contravention of the provisions of this Act.
enforcement procedures and fegulations for the siorage, packaging and (2) No person shall distribute, sell, offer for sale, hold for sale, import, deliver for
fransportation of pesticides and toxic substances; importation to, or receive from, deliver or offer to deliver to any other person
(i} constantly collect data from industries on the production, use and health any unregistered pesticide or toxic substance.
effects of pesticides and toxic substances and avall such data to the (3) Any person who contravenes any of the provisions of this section shall be guilty
Authority; of an offence and shall be liable upen conviction to a fine of not more than one
() keep up-to-date records and reports necessary for the proper regulations million shillings or to imprisonmient for a term of not more than two years or lo
of the administration of pesticides and toxic substances; both such fine and imprisonment.
(k) do all other things as appear necessary for the monlloring and control of | 99.(1)  Any pesticide or toxic substance which the Authority reascnably suspects to be
pesticides and toxic substances; the subject matter of an offence under this Act shall be liable to seizure by the Authority,
95.(1) Subject lo the provisions of this Act or any other written law applicable in (2)Whenever any pesticide or toxic substance is seized under subsection {1), the
Kenya, any person whe intends to manufacture, import or process a new Authority shall serve a notice of seizure on the owner of the pesticide or toxic
pesticide or toxic substanes or who intends to reprocess an existing pesticide substance as soon as practicable.
or toxic substance for a significantly new use, must apply to the Authority for
the registration of the pesticide or toxic substance, before importing, {8) Where any pesticide or toxic substance is seized under this section, the
menufacturing, processing or reprocessing such pesticides or toxic substance. pesticide or toxic substance shall be placed under the custody of the Authority,
(2) The application referred to in subsection {1) shall include the name, irade {9) Any pesticide or toxic substance placed under the custody of the Authority
mark, and the molecular structure, proposed categories of use, an estimate of under subsection (3} shall be released, if after six months —
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107. The Authority shall, in consultation with the relevant lead agencies, establish —
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(a) no proseculion under this Act has been insfituled with regard to the
pesticide or toxic substance;
{b} no person is convicted of an offence under this Ack.
The Minister shall, in consultation with the relevant lead agencies, make
regulations prascribing the contents of any application and the conditions for
the registration of pesticides and toxic subsiances under this Act
The Standards and Enforcement Review Committee shall, in consultation with
the relevant lead agencies -
{a) recommend to the Authority minimum standards for emissions of noise
and vibration pollution into the envirenment as are necessary fo preserve
and maintain public health and the environment;
establish and submii fo the Authority criteria and procedures for the
measurement of noise and vibration pollution into the environment;
establish and submit fo the Authority criteria and procedures for the
meastrement of sub-sonic vibrations;
establish and submit lo the Authorlty standards of the emission of sub-
sonic vibrations: which are Ikely fo have a significant impact on the
environment;
recommend fo the Authority guidelines for the minimisation of sub-sonic
vibrations, referred to in paragraph (d) from existing and future sources;
eslablish and submit o the Authority noise level and noise emission
standards applicable to construction sites, plants, machinery, motor
vehicles, aireraft including sonic bonus, industrial and  commercial
activilles;
recommend to the Authorily measures necessary to ensure the abatement
and contro] of noise from sources referred te in paragraph (f);
measure the levels of noise emanating from the sources referred to.in
paragraph (7} details of which measurements shall be given fo the owner
or eccupler of the premises from which the measurament was taken; and
(i) recommend fo the Authority guidelines for the abatement of unreasonable
nojse and vibrafion pollution emitied into the environment from any source.
Subject 1o the provisions of the Civil Aviation Act, any person whe emifs noise
in excess of the naise emission standards established under this Pari commits
an offence.
Notwithstanding the provisions of section 102, the Authority may on request
grant a temporary permit net exceeding three months, allowing emission of
noise in excess of established standards for such aclivities as fireworks,
demolitions, firing ranges, and specific heavy industry on such terms and
conditions as the Autherity may determine.

{c}
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(it} a register, cerfificate, notice or document kept under the control of the

Radiation Pralection Board.
A person who imports, processes, mines, exporis, pussess, transports, uses,
or disposes radioactive materials or other source of dangsrous ionising
radiation without a licance issued under this Act or regulation made thereunder,
shall be guilty of an offence and liable upon conviction to & fine of not less than
five hundred and fifty thousand shillings or to imprisorment for a temm of not
less than two years or to both such fine and imprisonment.
In addition to the penallies provided in subsection {1) of this section, the
radioaclive materfal or other source of dangerous ionising radiation may be
seized, impounded, destroyed or disposed of in such a manner as the Court
may consider necessary to protect the public and the environment or may only
be returned to the owner on order of the Court and under any other conditions
set out in the Ticence issued by the Authority.

(a) procedures for the measurement and determination of noxious smells;

(b) minimum standards for the control of pollution of the environment by
nexious smel; or

(c) guidelines for measures leading to the abatement of noxious smells,
whether from human aclivities or from paturally aceurring phenomena.

PART X ENVIRONMENTAL  RESTORATION  ORDERS,
ENVIRONMENTAL CONSERVATION ORDERS AND ENVIRONMENTAL
EASEMENTS

Subject lo any other provisions of this Act, the Authority may issue and serve
on any person in respect of any mater relafing fo the management of the
environment an order in this Part referred to as an environmental restoration
crder.

An environmental restoration order issued under subsectien (1) or section 111

shall be ssued to -

{a) require the person on whom il is served to restore the environment as
near as it may be to the state in which it was before the taling of the
aclion which is the subject of the order;
prevent the person on whom it is served from taking any action which
would or is reasonably likely fo cause harm to the environment;

®

award compensalion to be paid by the person on whom it is served to
other persons whose envirenment or livelhood has been hammed by the
action which is the subject of the order;

28

(2) Where an exempfion has been granted under subsecfion (1), workers exposed
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fo excessive Jevels of noise shall be adequately protecied in accordance with

the directives issued by the Authority.

Subject to the provisions of ihe Radiation Protection Act, the Authority, on the

advice of the Standards and Enforcement Review Committee and in

censultation with the relevant lead agencies, shall -

{a} establish the standards for the setting of acceptabls levels of ionising and

other radiation in the environment;

establish criteria and procedures for the measurement of ionising and

other radiation;

inspect and examine any area, place or premises or any vehicle, vessel,

boat or any carrier of any description in or upon which the Authorily has

reasonatle cause to believe that radioactive material or any source of

fonising radiation is stored, used, iransperied or disposed of;

examine any person with respect to matters under this Act, where there is

reasonable cause to believe that that person is contaminated with

radioactive material or is unlawfully in possession of an ionising radiation

Source,

provide Information, warm and protect the public in case of actual or

potential public exposure to radioactive material or fonising radiation;

in collaboration with the Radiation Protection Board, conduct an ionising

radiation monitoring programme and advise cn ionising radiation control

and protection measures;

maintain records of release of radicactive contaminanis info the

environment;

keep records of baseline data of radiation in the environment;

() maintain a register of all radioactive substances imported into Kenya; and

() do all such things as may be necessary for the monttoring and control of
pollution from radiation.

An inspector of the Authority at any reasonable fime may -

(a) enter, inspect and examine any place, area, premises or any vehicle,

vessel, boat, afreraft or any earriage of any description on which he has

reasonable grounds fo believe that radivactive materials or any source of

ionising radiation is stored, used, transported or disposed of provided that

no entry shall be made into any private dwelling house except with a court

warrant;

order presentation of —

(i) a licence authorising the possession or use of radioactive material or

sources of dangerous ionising radiation;

(i) a licence authorising the mining and processing of radioactive

malerials; and
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levy a charge on the person on whom it is served which in the opinion of
the Authority represents a reasonable estimate of the costs of any action
taken by an authorised person or organisalion to restore the environment
fo the stafe in which it was before the taking of the action which is the
subject of the order.

An environmentzl restoration order may contain such terms and conditions and

impose such obligations on the persons on whom it is served as will, in the

opinion of the Authority, enable the order to achieve all or any of the purposes

set out in subsection (2).

Without prejudice to the general effect of the purpose sef out in subsection (2)

an environmental restoration order may require a person on whom It is served

jo—

(a) take such action as will prevent the commencement or continuation or
cause of pollution;

(b) restore land, including the replacement of soil, the replanting of trees and

other flora and the restoration as far as may be, of outstanding geological,

archaeological or historical features of the land or the area contiguous to

ine land or sea as may be specified in the particular order;

fake such action to prevent the commencement or continuation or cause

of environmental hazard;

ceass fo take any action which is causing or may contribute o causing

pollution or an environmental hazard;

remeve or alleviate any injury to land or the environment or to the

amenities of the area;

prevent damage to the land or the environment, aquifers beneath the land

and flora and fauna in, on or under or about the land or sea spegified in

the order or land or the environment contiguous to the fand or sea

specified in the order;

remove any wasle or refuse deposiled on the land or sea specified in the

order and dispose of the same in accordance with the provisions of the

order;

(h} pay any compsnsafion specified in the order;

In exercising the powers under this seslion, the Authority shall -

(a} be guided by the principles of good environmental management in
accordance with the provisions of this Act; and

(b} explain the right of appeal of the persons against whom the order is issued
fo the Trbunal or if dissatisfied with the decision of the Tribunal, to
superior courts.

(}
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108.(1) An environmental restoration order shall spacify clearly and in a manner which

(2) An

(3) The Authority may seek and take into account any technical, professional and

(4} An envionmental restoration order shall continue to apply to the activity in
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114.(1) Proceedings to enforce an environmental eassment may be commenced oy
by the person In whose name the environmental easement has been issued,
Procsedings fo enforce an environmental easement may request the court to:-

{2) The court shall have a discrelion to adapt and adjusi, so far as sesms

15.(1)
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may be easily understood:-

(2} the activity to which It relates;

(b} the person or persons to whom it Is addressed;

{c) the time at which it comes into effect;

{d) the action which must be taken to remedy the ham to the environment
and the time, being not more than thirty days or such further period as
may be prescribed in the order within which the action must be taken;

the powers of the Authority to-enter any land and undertake the action
specified in paragraph (d);

the penallies which may be imposed if the action specified in paragraph
(d) is not undertaken;

the right of the person served with an environmental restoration order to
appeal to the Tribunal against that order, except where the order is issued
by a court of competent jurisdiction, in which case the right of appeal shall
lie with superior courts.

(]
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Environmental Inspector of the Authority may inspect or cause to be
inspected any activity to determine whether that aclivity is harmful to the
environment and may lake into account the evidence obtained from that
inspection in any decision on whether or not to serve an environmental
restoration order.

scientific advice which it considers to be desirable for a satisfactory decision to
be made on an environmental restoration order.

respect of which it was served notwithstanding that it has been complied with.
A person served with an environmental restoration order shall, subject to the
provisions of this Act, comply with all the terms and conditions of the order that
has been served on him.

It shall pot be necessary for the Aulhority or its Inspectors in exercising the
powers under subsection (2), to give any person conducting or involved in the
activity which is the subject of the inspection or residing or working on or
developing land on which the activity which is the subject of the inspection is
taking piace, an opportunity of being heard by or making representations to the
person conducting the inspection,

At any lime within twenty-one days afler the service of an environmental
restoration order, a person upon whom the order has been served may, by
glving reasens in writing, request the Authority to re-consider that order.

29

Where an environmental easement fs imposed on burdened land on which any
person has at the time of the imposifion of the easement, any existing right or
interest to the [and and that environmental easement wil resirict that fight or
inferest, there shall be paid fo thal person, by the applicant for the
environmental easement such compensation as may be detenmined in
accordance with secion 116.

As environmental easerment may exist in gross; that is to say, the validity and
enforcaability of the easement shall not be dependent on the existence of a
plot of land in the vicinity of the burdened land which can be benefited or, of &
person with an interest in ihat piot of land who can be benefited by ihe
envirenmenttal easement.

A person or a group of persons may make an application to the court for the
grant of one or more environmental easements,

The court may impose such conditions on the grant of an envircnmental
gasement as it considers to be best calculated to advance the object of an
environmental easement.

{a) grant an environmental restoration order;
(b} grant any remedy available under the law relating to easements in' respect
of land.

necessary to it, the law and procedures relating o the enforcement of the
requirements of an environmental easement,

Where an environmental easement is imposed on land, the title of which is
registered under a particular system of lznd registration, the environmental
easement shall be registered in accordance with the provisions of the Act
applicable to that particular system of regisiration for easements,

Where an environmental eassment is imposed on any land other than land
referred ta in subsection (1), the District Environment Commitiee of the area in
which that land is situated shall register the environmental easement on 2
register maintained for that purpose in accordance with the provisiens of this
Act.

In addition to any matter which may be required by any law relaling to the
registration of easements in respect of land, the registraion of an
environmental easement shall include the name of the appficant for the
environmental easemsnt as the persen in whose name the environmental
gasement s registered.

30

{2) Where the Authority exercises the power under subsection (1}, the expenses
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necessarly incurred by it in the exerclse of that power shall be a civil dabt
recoverable summarily by it from the person referred to in subseetion {1).
Without prejudice to the powers of the Authority under this Act, a court of
competent jurisdiction may, in proceedings brought by any person, issue an
environmental restoration order against a person who has harmed, is haming
o is reasonably likely to harm the environment.

For the avoidance of doubt, it shall not be necessary for a plaintiff under this

section to show that he has a right or interest in the property, environment or

fand alleged to have baen or likely to be harmed,

A court may, on an application made under this Pari, grant an environmental

easement or an environmental conservation order subject 1o the provisions of

this Act,

The object of an environmental easement is fo futher the principles of

envirenmental management set out in this Act by facilitating the conservation

and enhancement if the environment, in this Act referred fo as the benelited

environment, threugh the imposition of one or more obligations in respect of

the use of land, in this Act referred to as the burdened land, being the land in

the vicinity of the benefited environment.

An environmental easement may be imposed on and shall thereafter altach to

the burdened land in perpetuity or for a term of years or for an equivalent

interest under customary taw as the court may determine.

Without prejudice to the general effect of subsection (2), an environmental

conservalion order may be imposed on burdened land so as fo -

{a) preserve flora and faung;

{b) preserve the qualily and flow of water in a dam, lake, fiver or acquifer;

(c) preserve any oulstanding geological, physiological, ecological,
archeological, or historical features of the burdened land;

(d) preserve scenic view;

(e) preserve open space;

() permit persons to walk in a defined path across the burdened land;

(g) preserve the natural contours and fealures of the burdened land;

(h) prevent or restrict the scope of any activity on the burdened land which
has as its object the mining and working of minerals or aggregales;

(i) prevents or restrict the scope of any agricultural activity on the burdened
land;

() create and maintain works on burdened land so as to limit or prevent harm
fo the envirenment; or

(%) creale or maintain migration comidors for witdlife.

Any person who has & legal interest in the land which is the subject of an
environmental easement, shall, in accordance with the provisions of this Act,
be enfilled to compensation commensurate with the lost value of the use of the
land.

A person described in subsection (1) may apply to the court that granted the
environmental easement for compensalion stating the nature of his legal
interest in the burdensd fand and the compensation sought,

The court may require the applicant for the environmental sasement o bear
the cost of compansating the person described in subsection (1).

The court may, ¥ satisfied that the environmental easement sought is of
nalional importance, order that the Government compensates the person
described in subsection {1).

The court In determining the compensation due under this section shall take
into account the relevant provisions of the Constitution and any other laws
relating to compulsory acquisition of land.

PART X - INSPECTION, ANALYSIS AND RECORDS
117.{1} The Director-General shall, by Gazette Nolice, appoint duly qualified persons

whether public officers or otherwise whether by name or by title of office, to be

(b

environmental inspectors of the Authority for such jurisdiction unis as shall be

specified in the Gazefte Nalice appointing them,

An environmentaf inspector shall-

() monitor compliance with the environmental standards established under
this Act;

{b) manitor the activities of other seclor-specific environmental inspectorates;

(c) monilor the pattern of use of environmental rescurces;

{d) conduct environmental audits; and

{e) perform such other funclions as may be required under this Act or under
the Gazetie Notice appainting him.

An environmental inspector may, in the performance of his duties under ihis

Act or any regulations made thereunder, at all reasonable times and without a

warrant -

{a) enter any land, premises, vessel, motor vehicle or ox-drawn trailer and
make examinations and enquiries to delenmineg whether the provisions of
this Act are belng complied with;
require the production of, inspect, examine and copy licences, registers,
records and olher documents relating to this Act or any other law relating
{o the environment and the management of natural resources;

take samples of any arficle and substances 1o which this Act relates and,

as may be prescribed, submit such samples for test and analysis;

o)



{d

carry out periodic inspections of alf establishments and undertakings
withir: their respective jurisdictional limits which manufacture, produce as
by-products, import, export, store, sell, distribute or use any substances
that are likely to have significant impact on the environment, fo ensure that
fhe provisions of this Act are complied with;

seize any arlicle, vessel, motor vehicle, pfant, equipment, substance or
any other thing which he reasonably believes has been used in the
commission of an offence under this Act or the regulations made
thereunder, ~

(e

L.

with the written approval of the Director-General order the immediate
closure of any manufacturing plant or other establishment or undertaking
which pollutes or is likely to pollute the environment contrary to the
provisions of this Act and fo require the owner or operator of such
establishment or undertaking o implement any remedial measures that
the envirenmental Inspector may direct In the nofice closing down the
establishment or undertaking closed down under this paragraph may
resume its operalions only with the written approval of the Director-
General;

0

with the approval of the Director-General issue an improvement notice
requiring the owner or operator of any manufacturing plant, vessel, molor
vehicle or other establishment or underaking to cease any activities
deleterious to the envionment and to take appropriate remedial
measures, including the installation of new plant and machinery if
necessary, within such reasonable time as the Director-General may
determine;

with an amest wamant and the assistance of a police officer, arrest any
person whom he reasonably believes has committed an offence under this
Act; and

install any equipment on any land, premise, vessel or motor-vehicle for
purposes of monitoring comptiance with the provisions of this Act, or the
regulations made thereunder upon giving the owner or cccupier of the land
three months writien notice.

In exercising his powers under this Act, the environmental inspector shall
suitably identify himself.

Subject to the Constitution and the directions and control of the Atorney-
General, an environmental inspector may, in any case in which he considers it
desirable so to do-

(a} institute and undertake criminal proceedings against any person before a
court of competent jurisdiction {other than a court-martial) in respect of
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118.

any offence alleged to have been commitied by ihat person under this Act;
and

{b) discontinue at any stage with the approval of the Attorney-General, before
judgement is delivered any such proceedings instituted or undertaken by
himself.

119.{1} The Director-General may, by Notice in the Gazette, designate such number of
laboratories as he may consider necessary, analytical or reference laboratories
for the purposes of this Act.

(2) A nolice under subsection (1) shall state the specific functions of the
laberatory, local limits or subject matter which the laboratory shall serve and
the persons appointed as analysts in respect of that laboratory.

(3) The Authority shall, on the advice of the Standards Enforcement Review
Committes, prescribe the form and manner in which samples will be taken for
analysis.

120.{1) A laboratory designated as an analytical or reference laboratery under section
119 shall issue a cerlificate of analysis of any subsfance submitted fo it under
this Act.

(2) The certificate of analysis shall state the methods of analysis followed and shall
be signed by the analyst or the reference analyst, as the case may be.

(3) A cortificate issued under subsection (1) and complying with subsection (2}
shall be sufficient evidence of the facts stated in the cerlificate for all purposes
under this Act. :

The results of any analysis made by {he laboratory shall be open fo inspection

by &ll interested parties.

The Director-General shall, by noties in the Gazette, prescribe the activities for

which records shall be kept for the purposes of this Act, the conlents of such

records and the manner in which they shall be kept

The records kept in accordance with subsection (1) of this section and any

other records available at the site of an establishment or undertaking shall be

made available at such reasonable fime o any environmental inspector for the
purpose of -

an environmental audit;

environmental monitoring and evaluation;

pellution control;

inspection;

any other purpose that may be prescribed by the Director-General from

time to time.
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122, The records kept under secfion 121 shall be transmitted annually fo the
Authority or its designated representative to be received not later than one

menth after the end of each calendar year. The Authority shall keep all records
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transmitted hereunder and may maintain their confidentiality if the applicable
circumstances so require.
123,(1) Subject to the provisions of seclion 122, any person may have access fo any
records  transmitted o the  Authority  under  this  Act

{2) A person desiring access to such records referred to in subsection (1) may on
application to the Authority, be granted access fo the sald records on the
payment of a fee prescribed by the Authority,

PART X1 - INTERNATIONAL TREATIES, CONVENTIONS AND AGREEMENTS

124.(1) Where Kenya is a party lo an intemational lreaty, convention or agreement,

whether bilateral or multilateral, conceming the management of the

environment, the Authorty shall, subject fo the direction and control of the

Counil, in consultation with relevant fead agencies:-

(a} initiate legislative preposals for censideration by the Attomey-General, for
purposes of giving effect to such treaty, convention or agresment in Kenya
or for enabling Kenya to perform her obligations cor exercise her fights
under such treaty, convention or agreement; and

(b} identify other appropriate measures necessary for the natlonal
implementation of such treaty, convention or agresment.

The Authority shall, in relation to the formation of intemational ireaties,

conventions or agreements on the environment, assist the relevant lead

agencies negetiating such freaties, conventions or agreements.

(3) The Authority shall keep a register of all international treaties, agreements or
conventions in the field of the environment fo which Kenya is a parly, -
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PART XI[— NATIONAL ENVIRONMENT TRIBUNAL
125(1) Thera is established a Tribunal to be known as the National Environment
Tribunal which shall consist of the following members —
(a) achaiman nominated by the Judictal Service Commission, who shall be a
person qualified for appointment as a judge of the High Court of Kenya;
(b) an advocate of the High Court of Kenya nominated by the Law Society of
Kenyay
(c) alawyer with professional qualifications in environmental law appeinted by
the Minister; and
{d) two persons who have demonsirated exemplary acadsmic compelence in
the field of environmental management appointed by the Minister.
(2) All appointments ¢ the Tribunal shall be by name and by the Gazefte Notice
issued by the Minister.

(3) The members of the Tribunal shall be appointed at different times so that the
respective expiry dafes of thelr, terms of office shall fall at different fimes.

(4) The office of a member of the Tribunal shall become vacant:-

{a} atthe expiration of three years from the date of his appointment;

{b} if he accepls any office the holding of which, if he were not a member of
the Tribunal, would make him ineligible for appointment to the office of a
member of the Tribunal;

{c) ¥ he is removed from the membership of the Tribuna by the Minister for
failure to discharge the functions of his office (whelher arising from
infirrmity of body or mind or from any other cause) or for misbehaviour; and

{d} if he resigns the office of member of the Tribunal,

The Tribunal shalf not be bound by the rules of Evidence Act.

The Tribunal shall, upon an appeal made to it in writing by any parly or a

referral made to it by the Authority on any matter relating to this Act, inquire

into the matter and make an award, give directions, make orders or make
decisions thereon, and every award, direction, order or decision made shall be
niotified by the Tribunal to the parties concemed, the Authority or any relevant
commitiee thereof, as the case may be.

(3) The Tribunal shall sit at such times and in such places as it may appoint,

(4) The proceedings of the Tribunal shall be open to the public save where the

Tribunal, for good cause, otherwise directs.

(5) Except as expressly provided in this Act or any regulations made thereunder,
~_ the Tribunal shall regulate its proceedings as it deems fit.

127.{1) The Tribunal may:-

{a) make such orders for the purposes cof securing the attendance of any
person at any place where the Tribunal Is sitting, discovery or production
of any document concerning a matter before the Tribunal or the
Investigation of any centravention of this Act as it deems necessary or
expedient;

{b) take evidence on oath and may for that purpose administer oaths; or

{) onits own motion summon and hear any person as witness;

(2) Any person who —

{a) fails lo atlend the Tribunal after having been required to do so under
subsection (1) (a);

{b} refuses io take oath or affirmation before the Tribunal or being a public
officer refuses to produce any article or document when lawfully required
to do so by the Tribunal;

{c) knowingly gives false evidence or information which he knows to be
misleading before the Tribunal; or

{d} atany sitting of the Tribunal -

(i) williully insufts any member or officer of the Tribunal;

126.(1)
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(ii} willfully interrupts the proceedings or commils any contempt of the
Tribunal;
{e) falls or neglects to comply with a decislon order, direction or notice
confirmed by the Tribunal commils an offence under this Act,
128.(1} For the purposes of hearing and dstermining any cause or matter under this
Act, the Chairman and two members of the Tribunal shall form 2 quorum,

(2) A member of the Tribunal whe has a direct interest in any matter which is the
subject of the proceedings before the Tribunal shall not take part in those
proceedings.

129.41) Any person who Is aggrieved by:-

(a} arefusal to grant a licence or o the transfer of his licence under this Act or

regulations made thereunder;

the imposition of any condition, limilation or restriction en his licence under

this act or regulations made thereundar;

the revocation, suspension or variation of his licence under this Act or

regulations made thereunder;

the amount of money which he is required to pay as a fee under this Act or

reguiations made thereunder;

the imposition against him of an envionmental restoration order or

environmental improvement order by the Authority under this Act or

regulations made thereunder;

may within sixty days after the occurrence of the event against which he is

dissatisfied, appeal to the Tribunal in such manner as may be prescribed by the

Tribunal.

{2} Unless otherwise expressly provided in this Act, where this Act empowers the

Director-General, the Aulhority or Commitiees of the Authority to make

decisions, such decisions may be subject to an appeal to the Tribunal in

accordance with such procedures as may be established by the Tribunal for
that purpose, '

Upon any appeal, the Tribunal may:-

() confirm, set aside or vary the order or decision in question;

(b} exercise any of the powers which could have been exercised by the
Authorily in the proceedings in connection wilh which the appeal is
brought; or

(c) make such other order, including an order for costs, as it may deem just.

Upon any appeal o the Tribunal under this section, the status quo of any

matier or activity, which is the subject of the appeat, shall be maintained unfi

the appeal is delermined.
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13041) Any person aggrieved by a decision or order of the Tribunal may, within thirty
days of such degision or order, appeal against such decision or order io the
High Cout,
No decision or order of the Tribunal shall be enforced until the fime for odging
an appeal has expired or, where the appeal has been commenced untif the
appeal has been determined.
Notwithstanding the provisions of subsection (2), where the Director-General is
satisfied that immediate action must be taken to avert serous injuries to the
environment, the Director-General shall have the power fo fake such
reasonable action ta stop, alleviale or reduce such injury, including the powers
to close down any underiaking, unfil the appeel is finafised or the time for
appeal has expired,

Upen the hearing of an appeal under this section, the High Court may:~ -

{a) confirm, se{ aside or vary the decision or order in question;

{b) remit the proceedings to the Tribunal with such instructions for further

consideration, report, proceedings or evidence as the court may deem fit

fo give;

exercise any of the powers which could have been exercised by fhe

Tribunal in the proceedings in connection with which the appeal is brought;

or

make such other order as it may deem just, including an order as to costs

of the appeal or of earier proceedings in the matter before the Tribunal.

The decision of the High Court on any appeal under this section shall bg final,

The Chalrman of the Tribunal may appoint any persons with special skils or

knowledge on environmental issues which are the subject matter of any

proceedings or inquiry before the Tribunal to act as assessors in an advisory

capagity in any case where it appears to the Tribunal that such special skills o

knowledge are required for proper determination of the matter.

132.(1)When any matter to be determined by the Authority under this Act appears o it to

involve a point of law or to be of unusual importance or complexity, it may, after giving

nofice to the concerned parties, refer the matter to the Tribunal for direstion,

Where any matter has been referred to the Tribunal under subsection (1), ihe Authority

and the parties therefo shall be entifled to be heard by the Tribunal before any decisior:

fs made in respect of such matter and may appear personally or be represented by an

Advocate,

(2} Any person who is a party to proceedings before the Tribunal may appear in
person or be represented by an Advecate before the Tribunal. )

133(1) The Chaiman or other members of the Tribunal shall not be liable to be sued
in a eivil court for an act done er omitled to be dene or ordered to be done by them
in the discharge of their duty as members of the Tribunal, whether or not within the
limits of -their jurisdiction, provided they, at the fime, in good faith, believed
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themselves to have jurisdiction to do or order the act complained of and no officer
of the Tribunal or other person bound to execute the lawful warrants, orders or
other process of the Tribunal shall be liable to be sued in any court for the
execution of a warrant, order or process which he would have been bound fo
executs if within the jurisdiction of the Tribunal,

(1} it shall be an offence for any person to engage in acts or make omissions
amounting to contempt of the Tribunal and the Tribunal may punish such
person for contempt in accordance with the provisions of this Act.

134, There shall be paid fo the Chaiman and the members of the Tribunal such
femuneration and allowances as the Minister shall determine.

135, The Minister shall appcint a public officer to be the Secretary to the Tribunat
who shalf be paid such allowances as lhe Minister shall determine.

136.(1} The Minister may establish such other Tribunals in any part of Kenya as he
deems appropriate.

(2} The provisions of section 126-135 shall apply mutatis mutandis to any Tribunal

established under subsection (1).

PART Xl - ENVIRONMENTAL OFFENCES

137, Any person who ~

(@) hinders or obsfructs an environmantal inspector in the exercise of his
duties under this Act or regulations made thereunder;

falls lo comply with a lawful order or requirement made by an
environmental inspector in accordance with this Act or regufations made
thereunder;

refuses an envionmenta! inspector entry upon any land or into any
premises, vessel or moter vehicle which he is empowered fo enter under
{his Act or regulaticns made theraunder;

imparsonates an environmental inspector;

refuses an environmental inspector access lo records or documents kept
pursuant to the provisions of this Act or regulations made thereunder;

fails to state or wrongly states his name or addrsss lo an enviranmental
inspector in the cause of his duties under this Act or regulations made
thereunder;

misteads or gives wrongful information to an environmental inspector
under this Act or regulations made thereunder;

falls, neglects or refuses to carry out an improvement order issued under
this Act by an environmental inspeclor;

commits an cffence and shall, on conviction be liable to imprisonment for a term not
exceeding twenty four months, or to a fine of not more than five hundred thousand
shillings, or both.

(b)

{c)

(d)
(e}
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Any person who -

{a} fails to submit a project report contrary to the requirements of section 58 of
this Act;

(b) fails to prepare an environmental impact assessment report in accordance
with the requirements of this Act or regulations made thereunder;

{c) fraudulently makes false statements in an environmental impact
assessment report submitted under this Act or regulations made
thereunder;

comnits an offence and Is liable on conviction to imprisonment for a term not
exceeding twenty four months or to & fine of not more than two million shillings or to
both such imprisonment and fine.
Any parson who —
(a) fails lo kesp records required to be kept under this Act;
(b) fraudulently alters any records required to be kept under this Act;
(c) fraudulenlly makes faise statemenls in any records required to be kept
under this Act;
commits an offence and is liable upon conviction to a fine of not more than five
hundred thousand shiliings or fo imprisonment for a term of not more than eighteen
months or to both such fine and impriscnment.
Any person who —
(a) conlravenes any environmental standard prescribed under this Act;
{b) contravenes any measure prescribed under this Act;
(c) uses the environment or natural resources in a wasteful and destructive
manner contrary {o measures prescribed under this Act, .
commits an offence and shall be liable upon corwiction, to a fine of not more than
five hundred thousand shilings or to imprisonment for a term of not more than
twenty four months or to both such fine and imprisonment.

138,

140.

141, Any person who —

(a) fails lo manage any hazardous waste and materials it accordance with
this Act;

{b) imports any hazardous waste conlrary to this Act;

{c} knowingly mislabels any weste, pesticide, chemical, toxic substance or
radioaclive matter;

{d) fails to manage any chemical or radivactive substance in accordance with
this Act;

{e) aids or abets flegal trafficking in hazardous waste, chemicals, toxic
substances and pesticides or hazardous substances;

{fy disposes of any chemical contrary to this Act or hazardous waste within

Kenya;
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143,

144

145,(1)

148,

FIRST SCHEDULE {s.4(1)(b, 29(4)(c), {3)(b), 37(t}{b})

Agriculture.

Eccnomic Planning and Development.
Educaticn.

Energy.

Envi
Fina

Fisheries.
Foreign Affairs.
Health.

Indu
Law

Local Government.

Natural Resolirses.

Public Administration,
Public Works.

Research and Technology.
Tourism.

Water Resources,

SECOND SCHEDULE (s.58(1), {4))

PRQJECTS TO UNDERGO ENVIRONMENTAL IMPACT ASSESSMENT
General - 7.

1.

(g) withholds Information or provides false informalion about the management
of hazardous wasles, chemicals of radicactive substances;
commits an offence and shall, on conviction, he fiable to a fine of not less than one
million shillings, or to imprisonment for a term of not less than tow years, or fo both.
142,1) Any person who —
(a) discharges any dangerous materials, substances, oil, oil mixtures into
land, water, air, or aquatic environment contrary 1o the provisions of this
Act;
{b) pollutes the environment contrary lo the provisions of this Ack;
(c) discharges any pollutant into the environment contrary to the provisions of

corporate and every director or office of the body corperate who had knowledge of the
commission of the offence and who did not exercise due diligence, efficiency and
economy to ensure comgpliance with this Act, shall be guilty of an offence.

(2) Where an offence is committed under this Act by a partnership, every partner
or officer of the partnership who had knowledge or who should have had
knowledge of the commission of the offence and who did not exercise due
diligence, efficiency and economy to ensure compliance with this Act, commits
an offence.

this Act; (3) A person shall be personally liable for an offence against this Act, whether
commits an offence and shall on conviction, be liable to a fine not exceeding five commitied by him on his own account or as an agent or servant of another
hundred thousand shilfings. person.
(2) In addition to any sentence that the Court may impose upon a polluter under (4) An employer or principal shall be liable for an offence commilted by an
subsestion (1) of this Section, the Court may direct that person to - employee or agent against {his Act, unless the employer or principal proves
(a) pay the full cost of cleaning up the polluted enviranment and of removing that the affence was committed against his express or standing directions.
the pollution; 146.{1) The Court before which a person is charged for an offence under this Act or

() clean up the polluted environment and remove the effects of pollution to
the safisfaction of the Authority.

Without prejudice to the provisions of subsections (1) (2) of this ssction, the

court may direct the polluter to meet the cost of the pollution to any third parfies

through adequate compensation, restoration or restitution.

Any persen who —

(a) Falls, neglects or refuses to comply with an environmental restoration
order made under this Act;

(b) fails, neglects or refuses to comply with an environmental easement,

fe)

(3

issued urder this Act; .
fails, neglects or refuses to comply with an environmental conservation
order made under this Act;

commits an offence and shall on conviction, be (iable to imprisonment for a term not
exceeding twelve months, of to a fine not exceeding five hundred thousand
shillings, or to both.

Any person who commits an offence against any provision of this Act or of
regulations made thereunder for which ne other penalty is specifically provided
is liable, upon conviction, to imprisonment for & term of not more than eightsen
menths or fo a fine of not more than three hundred and fifty thousand shillings
or to both such fine and imprisonment.

When an offence against this Act, is committed by a body corporate, the body

malters that are required or permitted by ihis Act to be prescribed or are
necessary or converient to be prescribed for giving full effect to the provisions
of this
Regulations made under subsection {2} may -
(a) make provisions for the Issue, amendment and revocation of any licence;
(k) provide for the charging of fees and levying of charges;
(c) adopt wholly or in part or with medifications any rules, standards,
guidetines, regulations, bydaws, codes, instructions, spacifications, or
administrative procedures prescribed by any lead agency either in force at

the time of prescription or publication or as amended from time. 3

Any writfen law, in force immediately before the coming into force of this Act,
relaling to the management of the environment shall have sffect subject to
modifications as may be necessary to give effect to this Act, and where the
provisions of any such law confiict with any provisions of this Acl, the
provisions of this Act shall prevail.

ronmant.

nce.

siry.
or Law Enforcement,

{a) an activity out of character with its surounding;
3
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any regulations made thereunder may, In addition fo any other order:-
{a) upon the conviclion of the accused; or

{b} if it is salisfied that an offence was committed notwithstanding that no
person has been convicted of the offence;

order that the substance, motor vehicle, equipment and appliance or other thing by
means whereof the offence concemed was commitied or which was used in the
commission of the offence be forfeited 1o the State and be disposed of as the court
may direct,
(2) In making the order to forfeit under subsection (1) the Court may also order
that the cost of disposing of the substance, motor vehicls, squipment,
appliance or any other thing provided for in that subsection be beme by the
person convicted thereunder.
The Court may further order that any licence, permit or any autherisation given
under this Act, and to which the offence relates, be cancelled.
The Court may further issue an order requiring that a convicted person restores
at his own cost, the environment to as near as it may be to its original state
prior o the offence.
The Court may in addition issue an environmental restoration order against the
person convicled in accordance with the provisions of this Act.

@
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PART XIV = REGULATIONS

147.(1) The Minister may, on the recommendation of the Authority and upon

consultation with the relevant lead agencies, make regulations prescribing for

{b) any structure of a scale not in keeping with its surrounding;

{c) major changes in land use.

Urban Development including:-

{a) " designation of new fownships;

{b) establishment of industrial estates;

{c) establishment or expansion of recreational areas;

{d) establishment or expansion of recreaticnal townships in mouniain areas,
nafional parks and game reserves;

{e) shopping centres and complexes.

Transportation including -

{a) all major roads;

{b) all roads in scenic, wooded or mountaincus areas and wetlands;

{c) raiway lines;

{d) airports and airfiefds;

(e} oil and gas pipelines;

{f) water transport.

Dams, rivers and water resources including -

{a} storage dams, barrages and piers;

(B} river diversions and water transfer between catchments;

{c) flead contrel sehemes;

{d} drilling for the purpose of utilising ground water resources including geothermal
energy.

Aerial spraying.

Mining, including quarrying and open-cast extraction of -

{a) precious metals;

{b} gemstones;

{c) metalliferous cres;

{d} coal;

{e} phosphates;

limestone and dolomite;

stone and slate;

aggregates, sand and gravel;

clay;

(i) exploitation for the production of petroleum in any form;

extracting alluvial gold with use

Foresiry related activities including —

timber harvesting;

(b} clearance of forest areas;

(c) reforestation and afforestation.

Agricuiture including —

(a} large-scale agriculture;

of mercury.

(a)



(b} use of pesticide;
{c) Introduction of new crops and animals;
(d} use of fertilizers;
(e} irrigation,
8. Processing and manufacturing industries including —
(a} mineral processing, reduction of ores and minerals;
(b} smelting and refining of ores and minerals;
[c) foundries;
(d} brick and earthware manufacture;
(e) cement works and lime processing;
{i) glass works;
(g} fertilizer manufacture or processing;
(h) explosive plants;
{iy ol refineries and pelro-chemical works;
(i) tanning and dressing of hides and skins;
(k} abaftoirs and meat-processing plants;
I} chemical works and precess plants;
(m) brewing and malting;
(n) bulk grain processing plants;
(e} fish-processing plants;
(p} pulp and paper mills;
(q) food-processing plants;
(1) plants for the manufacture of assembly of motor vehicles;
(s) plants for the construction or repair of aircraft or railway equipment;
{f plants for the manufacture or assembly of motor vehicles;
{w plants for the manufacture of tanks, reservoirs and sheet-mstal containers;
(V) plans for the manufacture of coal briquettes;
(w) plant for manufaciuring batieries;

£

=

9. Electrical infrastructure including —
{a) electricily generation stations;
{b) electical transmissicn fines;
{c) electrical sub-stations;
{#) pumped-storage schemes.
10. Management of hydrocarbons including —
fhe storage of natural gas and combustible or explosive fuels.
11. Wasle disposal including
sites for sofid waste disposal;
(a) sites for hazardous waste disposal;
{b) sewage disposal works; .
(¢} works involving major atmospheric emissions;

Kenya Marine Research Institufe;
Kenya Medical Research Institute;
Kenya Wildlife Service;

Kenyatta University;

Moi University;

National Council of Sciances;
Natfonal Museums of Kenya;
University of Nairobi;

Radiation Protection Board;
Pesticides Products Control Board,

{d) works emitting offensive odours,
12. Natural conservation areas including —
(a} creation'of national parks, game reserves and buffer zones;
(b} establishment of wildemess areas;
(c) formulation or madification of forest menagement policies;
(d) formulalion or medification of water catchment management policies;
() puficies for the management of scosystems, especially by use of firg,
(} commercial exploitation of natural fauna and fiora;
(g) introduction of alien species of fauna and fiora into ecosystems.

13. Nuclear Reaclors.

14. Major developments in bictechnology including the introduction and testing of
genetically modified crganisms.

THIRD SCHEDULE {s. 37(1)(d), 70(2))

Representatives of the Government Ministries respensible for the following matters:-
Agricullure; .
Economic Planning and Development;
Education;

Energy;

Environment;

Finance;

Fisheries;

Health;

Industry;

Law and Law Enforcement;
Local GovernmentfAuthorily,
Nalural Resources;

Public Administration;

Public Works;

Ressaich and Technology;
Tourism;

Water Resources;

Lands and settlement;
Labour;

Information;

— | Representatives of the following institutions:-

Jomo Kenyatta University of Agriculture and Technology;
Kenya Agrictltural Research Institute;

Kenya Bureau of Standards;

Kenya Foresiry Research [nstitute;
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Annex 3

TheWildlife (Conservation and M anagement) Act
(Cap. 376) (1985) revised in 2009

First Schedule
Second Schedule
Third Schedule
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Annex 4

Table 1 - Satus of the Populations of Migratory
Water birds (AEWA)
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EXECUTIVE SUMMARY

Kenya hes not had a single and clearly defined National Land Policy since
This, her with the exi of many land laws, some of
which are mcompuhblc, has mesulted in a complex land manegement and
administration system. The land guestion has manifested itselfl i many ways
such a9 fragmentation, breakdown in land administration, disparities in ]and
ownership and poverty. This has resulted in envir , social,
and political problems including deterioration in land quallcy, squatting and
landlessness, disinheritance of some groups and individuals, urban squalor,
under-utilization and abandonment of agricultural land, tenure insecurity and
conflict.

To address these problems, the Government embarked on the formuiation of a
National Land Policy through a widely consuitative process with the aim of
producing a policy whose vision is *To guide the country fowards efficient,
sustainable and eguitable use of land for prosperity and posteriiy”.
Stakeholders from publie, private a.nd. civil society contributed towards the
policy form il through t groups based discussions, regional
werkghops and written submissions. Past initiatives such as the Presidential
Comumnission of Inquiry mto the Land Law Syst»em of Kenya, the Constitution of
Kenya Review C: i and the Presid ission of Inquiry into the
Dlegal/Irregular Allocation of Public Land aluo informed the formulation
process.

This land policy has thus been formulated to provide an overall framework and
define the key meesures required to address the criticel issues of land
adnumstranun access to land, lmd use planning, restitation of historical

envir contilicte, proliferation of
informal urban settlements, outdeted legal framewurk. Institutional framework
and information It also add eon: ! issues, such as
compulsory acquis]tlnn and development control ap well as tenure, It recugmzes
the need for security of tenure for all Kenyansg (all socio-economic groups,
women, pastoral communities, informal settlemsnt residents and other
marginalized groups).

The Policy designates a.ll land in Kenya as Public, Community or Private. Moat
signiﬁcamly. it g and p! y rights to land. It also
recognizes and protects pnvate land rights and prmndn for derivative rights
from all categories of land rights holding. .

Thmugh the policy, the ‘government will ensure that all land is put into

e use on a ble basie by facilitating the implk ation of key
pnnclples on land wuse, productivity targets and guxdehnes a3 well as
conservation. It will encourage a multi-sectoral approach to land use, provids
sacial, economic and other incentives and put in place an enabling environment
for investment, agriculture, livestock development and the exploitation of
natural resources.

CHAPTER 1: INTRODUCTION

1.1 The Problem

t. Lend is criticel to the economie, social, political and cultural
development of Kenya. Land was also a key reason for the struggle
for independence and land issues remain politically sensitive and
culturally complex.

2. Kenya does not have a single clearly defined or cedified National
Land Policy. The problems posed by the lack of a policy have been
exacerbated by the existence of very many land laws, some of which
are inconsistent and incompatible. The result is a very complex land
administration system.

1.2 Vision of the Policy
3. A National Land Policy that will guide the country towards efficient,
sustaingble and equitable use of land for prosperity and posterity.

1.3 Mission of the Pollcy

4. To promote positive land reforms for the improvement of the
livelihoods of Kenyans through the establishment of accountable
and transparcnt institutions dealing with land.

1.4 Objectives of the Policy
5. The overall objective of the National Land Policy is to secure rights
over land and provide for sustainable growth, investment and the
reduction of poverty in line with the Government's overall
development objectives. Specifically the policy shall cffer a
framework of policies and laws designed to ensure the maintenance
of a system of land administration and management that will
provide:
{a) All citizens with the opportunity to access and beneficially occupy
and use land;
{b) An  ecenomically, socially equitable and environmentally
sustainable allocation and use of land;
it) The cfficient, effective and economical operation of the land
market;
{d) An efficient and effective utilisation of land and land-based
resources; and
{e) Efficient and transparent land dispute resolution mechanisms.

1.5 Natioaal Laud Policy Formulation Frocess

6. The National Land Policy Fommulation Process had a three tier
management  structure, namely: the Minister, the Steering
Committce and the Thematic Groups. The management structure
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surveying and mapping systems, adjudication
and pr land il ion and allocation systems and land
mau-kets. Te ensure access to justice in land related matters, land dispute
institutions and mechanisms will be streamlined through tha estabhshment of
independent, accountable and democratic and

Alternative Dispute Management regimes.

[neflicient and time consuming land informetion systems have complicated
pIamung, zoning and overall management of land. The Government will prepare
and i national guideli to improve the gquality and quantity of land
inft on through P ization at both national and local levels. This will
cover all aspests such as standards, geo-referencing, pre-requisites for LIMS,
security, intellectual property rights and land information dissemination snd
pricing.

Land issues requiring apemal mmrvenuun, such as historical injustices, land
rights of minority {such as hunt herers, forest-dwell
pastorelists) and vulnerable groups wlll be addressed. The rights of thzse
will be initiated to identify
such groups and ensure their access to lend and participation in decision
making over land and land based resources.

‘The institutional framewerk will be reformed to ensure devolution of power and
authority, participation and representation, justice, equity and sustainability.
Three institutions will be set up: the National Land Commission, the District
Land Boards and Comupunity Eand Boards. District Land Tribunals will also be
eatablizhed, as will be & National Land Trust Fund to mobilize finances. Land
matters may in addition be referred to the land division of the High
Court. The Ministry in charge of Lands will continue performing residuel roles
including policy formuiation and snforcement, resource mobilization, and
monitoring and evaluation. Implementation of the Land Policy will require
building of in-houss capacity to plan, prepare and implement the policy
recommendations.

was supported by a coordinating unit and a technical advisory
council.

1.5,1 Land Policy Prineiples

7. The implementation of this Policy will therefore be guided by the
following prineiples:

(a) Equitable access to land for subsistence, commercial productivity
and settlement, end the need to achieve & sustaineble balance
between these uses;

(b) Intra- end inter- generational equity;

(c} Gender equity;

(d) Secure lend rights;

(e} Effective regulation of land development;

{f) Sustainable land use;

(g} Access to land information;

(h) Efficient land menagement;

(i) vibrant iand markets; and

(i) Transparent and good democratic governance of land,

1.5.2 Guiding Values
8.The national land policy formulation process was designed to be:
(a) Consultative;
(b) Participatory;
(o} Interactive;
(d) Inclusive;
(e} Consensus-based;
() Timely and professianal;
(g} Transparent;
(h) Gender sensitive;
(i) mnovative; and
(f) Cost effective.

1,5,3 Methodology

9. This policy was generated from:

(a) The Issues and Recommendations Report produced by the
Thematic Groups comprising of state and non-statc actors;

(b) Regional workshops organized in the eight provinces of Kenya to
collect views from stakeholders;

(¢} Reports documenting past initiatives on tand policy reform; and

(d) Written submissions from individuals, groups and organisations.

1.5.4 Policy Review

10. The Nationel Land Policy is a living document which comprises an
overall framework and set of principles te guide sectoral, legislative
and institutional reforms in land edministration and management.



There will be need to review this Land Pelicy every ten years to take
inte mccount current and futurs needs in view of social and
economic dynamics in the land sector, Contributicns to enrich the
policy will continue to be received to form the basis and agenda for
periedic reviews,

arcas (20% of land mass) while the rest of the population live in the
vast Arid and Semi-Arid Lands (ASALs). One conseguence of this is
that size and distribution of land varics guite widely as does
population density which ranges from as low as 2 persons per 5q.
kkm. in the ASALS to & high of over 2000 in high potential areas.

17. The rural-urban baelance stands at 78% and 22% respectively with
the most rapid growth confined to major urban centres and satellite
towns, According to the 1999 population census, the averall growth
rate of Kenya’s urban populatien stands at 6% implying a very rapid
rural-urban migration pattern. The census also indicates that
absolute poverty in the rural and urban areas now stands at 54%
and 53% of the population respectively.

18. In the rural areas, the high to medium potential 2ones are
dominated by smell farm holdings. In some cases, insecure land-
tenure systems have led to low investment in land improvement and
preductivity, Many smallholder arcas are suffering continuous
fragmentation of holdings into uneconomic sizes, and farms are
getting smaller in the high rainfall areas and in the drier zones, In
addition, many large farms that used tp produce seed end breeding
stock have been sub-divided and transferred from State to private
ownership,. The National Development Plan (2002-2008} has
propesed the fermulation of A National Land Use Policy that would
facilitate the preparation and implementation of land use plans for
all urban and rural areas.

2.2 The Origins of the Land Question

2.2.1 Political Aspects

15. It was expected that the transfer of power from colonial authorities
to indigenous elites would lead to fundamental restructuring of the
legacy on land. This did not materialisz and the result was a general
re-entrenchment and continuity of colonial land policies, laws and
administrative infrasttucture, This was because the decolonisation
process of the country represented an adaptive, co-optive and pre-
emptive process which gave the new power elites access to the

Europzan econorty. Therefore;

(a) 1t had to be moulded, in a way that allowed the settlers to adapt
to the changed ecoromic and political situation by identifying
new centres of influence that were not overtly pelitical;

(b) It had to achieve the aim of socialising the new elite into the
calonial political, economic and social patierns to ensure that the
elite was able to rule functionally on an inherited political
strueture and co-operate with the outgoing rulers; and

(c) The process was geared towards preventing the mobilisation of a
nationalist base that would bz opposed to continuation of
colontal policies after indepandence.

CHAPTER 2: THE LAND QUESTION
2.1 Country Background

2.1.1 Geographical Features and Ecologlenl Zones

11. The Republic of Kenya has an area of approximately 582,646 sq.
km. comprising of 97.8% land and 2.2% water surface, Only 20% of
the land arca can be classified &s medivm to high potential
agricuitural land and the rest of the land is mainly arid or semi-arid.
Forests, woodlands and national reserves and game parks account
for ten percent (10%) of the land area, i.c, 58,264 sq. km.,

12, Topogrephically, the country may be divided into four distinct
geographical and ecological regions or zones with different patterns
of land use, namely; the coastal plain, the arid low plateau, the
highlands, and the Lake Victoria basin, The rainfall patterns are
extremely varied but generally follow those regions, with the Lake
Victoria basin receiving the heaviest and most consistent rainfall,

2.1.2 Population Patterns

13. Kenya's population as per the 1999 Population Census was 30.4
million with an annuel growth rate of 2.9% and is expected to rise to
55 million by 2050. In terms of demographic characteristics, the
popuiation remains relatively young with 0% being below the age of
18 years, and over 51% being femals.

14, The decline in population growth rates in the last ten years was the
result of both increassd mortality (10% in 1995 fo 12% in 2003} and
stagnation in fertility levels (4.7% in 1995 to 4.9% in 2003).
Mortality levels remain high as a result of the persistence of tropical
diseases such as malaria and nutrition deficiency, as well as peverty
related causes including widespread food shortages in major parts of
the country.

15. More recently, the rapid spread of HIV and AIDS has accelerated
mortality levels in both urban end rural areas. HIV and AIDS
prevalence in most parts of the country now stands at ebout 7% of
the adult population. This has led to reduction of gains achieved
earlier in health stapdards, life expectancy, mortality end child
survival. It has also retarded productivity levels and increased the
dependency ratio and put the traditional care structures under
Strain in most parts of the country, Although considerable progress
has been echieved in controiling this pandemic, mortality due to HIV
and AIDS is yet to peak.

2.1,3 Land Use and Population Distribution
16. Approximately seventy five per cent (75%) of the country's
population lives within the medium to high potential agricultural

20. Property rights protection was deemed imperative for the cenclusion
of the independence talks held in Lancaster House from 1960-1962.
Having worled out an acceptable bargain, the new rulers szt about
consolidating their power in the new State, The issue of the landless
natives proved a thorny one for this new Government prompting it to
institute measures to appease the vocal Africans still clamouring for
the land taken from them. Within a few years into the independence
period, small holders in Kenya had become the main driving force
behind agricultural production,

2.32.3 Economic Aspects

21. The genesis of the land question can be traced from the colontal
times when the objective was to entrench & dominant settler
econemy while subjugating the African economy through
administrative and legal mechanisms. The process of colonisation
introduced an alien concept of property relations in Kenya, where
the State or the protectorate as a political entity came to own land
end grant to property usera subsidiary rights. The cconomies of
nearly all Kenyan communities remain largely dependent on fand for
livelihoods. Politically the land question is related to the
administrative controly of the economy that use land es leverage for
political support.

2.2.3 Legal Aspects
22. Since independence Kenya hes had twe lend tenure systems,
namely Customary and statutory land tenure systems. These Land
systems are operated under the following statutes:
{e) Registration of Titles Act {Cap 281);
{b} Government Lands Act (Cap 280);
{c} Land Titles Act (Cap 282);
(d) Registered Land Act {Cap 300);
(e] The Land (Group Represcntatives) Act {Cap 287);
{f) The Trust Land Act (Cap 288); and
{g) Sectional Froperties Act No.2t of 1987.
23. The net effect of these tenure systems on lend administration was to
perpetuate a dual system of economic relationships consisting of an
export ericlave controlled by & small number of Europcan settlers
and a subsistence periphery operated by & large number of African
peasantry. The duality was manifest in; R
(a) Systems of land tenure based on principles of English property
law on one hand and a largely neglected regime of customary
property law on the other hand;

(b) A structure of land distribution characterized by largs holdings of
high potential land, on the one hand, and highly degraded and
[ragmented small holdings on the other;



{c}) An autenomous and producer controlled legal and administrative
structure for the managenent of the European sector, as opposed
to & cocrcive controlled structure for the African arsas;

(d} A policy environment designed to facilitate the development of the
European sector of the economy by under- d=v=]opmg its African
counterpart.

2.3 Contemporary Manifestatlons and Impacts of the Land

24,

25,

Question

Several developments in the country have brought the land question

into sharp focus. These include:

() Rapid population growth in the small farm sector, the systematic
breakdown ig land administration and land delivery procedures,
and inadequate participation by communities in the governance
and management of land and natural resources;

(b) Repid urbanization, general disregard for land use planning
regulations, and the multiplicity of legal regimes related to Jand;

[c} Gross disparities in land ownership, gender and trans-
generational discrimination in succession, transfer of land and
the exclusion of women in land decision maling processcs;

(8} Lack of capacity io gain access to clearly defined, endorceable and
transfcrable property rights, general deterioration in land
prnductw:ty in the iarge farm sector; md

(e) enviror al

and land based resources.

The impacts of these developments have been many and ultimately

lead to low productivity and poverty. They include among others:

(a) Severe land pressure and fragmentation of land holdings into
sub-¢cotiomic units;

(b) Deterioration in land quality due to poor land use pracﬁccs;

(¢} Unproductive and speculative land hoarding;

{d) Under-utilization and abandonment of agricultural land'

(e} Severe tenure insecurity duc to overlapping rights;

() Disinheritance of women and vulnerable members of society, and
biased decisions by district tribunals, committees and beards;
Landlessness and squatict phenomenon;

{h) Uncontrolled development, urban squaler and snvirenmental
pollution;

fii Wanton destruction of foreats, catchment areas and areas of
unique biodiversity;

() Desertification in the arid and semi-arid lands; and

{k! Growth of extra legal land administration processes.

t and conflicts over land

2.4 Land Policy Issucs

26.

On account of the above factors, immediate, holistic and systematic
policy attention to the land question is needed from a historical as
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CHAPTER 3: THE LAND POLICY FRAMEWORK
3.1 PHILOSOPHY OF THE NATIONAL LAND POLICY

28,

29,

30.

32.

33.

Land policy is a vision that sets out goals and direction for the
present and the future. It consists of measures and guidelincs which
the government implements to achievs its objectives of attaining the
optimal utilization end mansgement of land, and from which laws
governing lend administration and menagement are drawn,
Land is not just & commaodity that can be traded in the market. It
represents the following multiple values which should be protected
by beth pelicy and law:
(a) Land is an economic resource that should be managed
productively,
(b)Land is a significant resource to which members of socicty
should have equitable access;
(¢) Land is a finite resource that should be utilized sustainably; and
(d) Land is a cultural heritage which should therefore be conserved
for future generations.
Existing policies and laws on land in Kenya pursue economic
productivity at the expense of other equally important values. These
policies and laws assume that only individual tenure can ensure
economic productivity. Accordingly, the thrust of previous laws and
policics has been to individualize all modes of tenure, especially
customary tenure. As a result, customary tenure has been neglected
and treatcd as en inferier tenure system.
Some of the consequences of the policy of individualization of tenure
are the deprivation of many Kenyans of access to land and the
disruption of indigenous culture and conservation systems.
This Land Policy recognizes the values of economic productivity,
equity, environmental sustainebility and the conservation of culture,
and seeks to facilitate their protection.
1t adopts a plural approach, in which individual tenure and
customary temure should co-gxist and benefit from equal guarantees
of tenure security. The rationale for this plural approsach is that the
equal recognition and protection of individual and customary tenure
will facilitate the reconciliation and realisation of the criticel values
which land represents.

3.2 CONSTITUTIONAL ISSUES

34

Land is a central category of property in Kenya. It is the principal
source of liveliheod mnd material wealth, and invariebly carries
cultural significance for many Kenyans. Fundamental issucs in the
Policy should be anchored in the Constitution. For these reasons,
land should be {reated as a constitutional issue.
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36.

37.

38.

39,

well as contemporary context to address the ecomomic, social,
cultural, governance and political ramifications of the land issue.
The importent issues that thc National Land Policy addresses are
the following:

(a} Constitutional issues;

(b Land tenure issues;

(c} Land use menagement issues;

[d) Land administration issues;

(e) Land issues requiring special intervention;
(i Institutional framework; and

(g} Implementation framework.

The current censtitution does not recognize the uniquencss of land
and instead lumps it with other categories of property.
In an ideal situation, a constitution should set out the broad
principles for the governance of land, and establish an sfficient and
equitable institutional framework for land ownership, administration
and management. Land policy reforms are not likely to succesd in
the absence of such a sound constitutionel framework. Accordingly,
land referms should be accompenied by constitutional reforms if
they are to be effective.

The need for land reforms in Kenya largely arises due to the

ineffectiveness of the curmrent Constitution in establishing an

efficient, accountable and equitable institutional framework for land
ownership, administration and These defict

have result=d in the following:

(a} Centralisation of state responsibility over land matters, with the
effect that governmental decisions have not been responsive to
the citizenty, especially at the local lavel;

(b) Lack of governmental accountability in land governance leading
to irregular allocations of public iand;

(c) Constitutional protection of private property rights even where
they are acquired in an illegitimate manner;

(d) Mass disinheritance of communities and individuals of their land;

(e} Imequitable distribution of land in Kenya. In particular, women,
children, minority groups and persons with disabilities have been
denied access to Jand rights; and

(f) Ineffective governmental regulation of private property rights, as a
result of which unplanned settlements and envirenmental
degradation have become commonplace.

The current Constitution does not provide an adequate framewerk

for the taxation of land rights, as a result of w‘l'uch the problem of

idle Jand has in particular smerged,

In order to establish a firm foundation for land policy reform, the

Constitution should respect the following principles:

{e) Rational allocation of powers and responsibilities to State
institutions end the transparency and accountability of such
institutions;

{b) Participation of the citizenry in governmental decision-making
processes, including land matters;

{c} Sccunty of legitimate rights to land and equitable access to land
in ths interests of socizl justice;

() Resolution of genuine historical and present tand injustices;

(e} State regulation of the use of privately owned land;

(f) Protection of human rights for all. In particular, it should provide
protection against laws, customs and practices that discriminate
against women, minoritics, children and persons with disabilities,
with respect to aceess to and ewnership of land rights; and




(8) Sound framework for the taxation of resources such as land to
facilitate eMicient utilization and distribution of land rights,

40, The Constitution should embrace the conastitutional principles
outlined above and establish a firm foundation for the
implermentation of land policy reforms,

41. The Government shall establish a National Land Commission {NLC)
to carry out land administration and management efficiently,
equitably and sustainably,

3.2.1 Regulation of Property Rights

42, In the regulation of property rights, two particular powers of
Government raise fundamental conatitutional issues, snd have
neither been exercised effectively nor accountably, These are the
powers of compulsory acquisition and develoy t control,

43. The exercise of these powers should be based on rationalized land
ust plans and agreed upon public needs established through
democratic processes.

44, The radical title shall be vested in the people of Kenya collectively as
& nation, as communitics and as individuals, Kenyans both as
communities and as individuaels can draw tenure rights from that
radical title under specific laws.

3.2.1.1 Compulsory Acquisition

45. Compulsory acquisition is the power of the State to extinguish or
acquire any title or other interest in land for & public purpose,
subject to prompt payment of compensation, and is provided for in
the current Constitution. This power is exercised by the
Commissioner of Lands on behalf of the State. The cwrrent
Constitution permits e modified form of acquisition In the case of
Trust Land which may be activated by the President or local
authorities. This is referred to as “setting apart”,

46, The cstablished procedures for compulsory acquisition are either
zbused or not adhered to leading te irregular acquisitions, In
addition, the powers of the President and local authorities to set
apatt Trust Land everlap.

47. The Government shall;

(8} Review the law on compulsory acquisition in order to align it with
the new categories of land ewnership under Section 3.3.1 of this
Policy;

(b) Harmonize the institutional framework for compulsory
acguisition to avoid overlapping mandates;

(c] Establish compulsory acquisition criteriz, processes and
procedures that are efficient, transparent and accountable;

(d} Institute legal and administrative mechanisma for the exercise of
the power of compulsory acquisition by the State through the
National Land Commission; and

55. Successive governments in Kenya have been poor stewards of
Government Land and Trust Jand, due to factors such as abuse of
trust and lack of administrative capacities for effective management.

3.3.1 Categorles of Land

56. Land in Kenya is currently designated as govermment land, trust
land and private land.

57. This Policy designates all land in Kenya as Public Land, Cotnmunity
Land and Private Land.

58, The Government shall enact a “Land Act” to govern all categories of
land.

3.3.1.1 Public Land

59. Public land comprises all land that is not private land or community
land and eny other land declared to be public land by an Act of
Parliament,

60. There is currently no system for the registration of public
institutional land. To safeguard such land, a practice emerged under
which it was registered in the name of the Permanent Secretary in
the Ministry of Finance.

61. Te secure tenure to public land, the Government shall:

(a) Repeel the Government Land Act (Cap 280};

(b} Identify and keep an inventory of all public land and place it
under the Nationel Lend Commission {NLC) to hold and manage
in trust for the people of Kenye;

{¢) Rationalize public land holding and use;

{d) Establish an appropriate land taxation system to discourage land
speculation and mobilise revenue;

{#) Repossess any public land azquired irregularly;

{f) Establish participatory and accountable mechanisms for the
allocation, development and disposal of public land by the NLC;

and
(g) Establish an appropriate system for registering public
institutional tand.
62, The Land Act shall provide, under the Nativnal Land Commission,
for the establishment of:
(a) The office of Keeper/Recorder of Public Lands who shall prepare
and maintein a register of public lands and related statistics; and
{b) A Land Titles Tribunel to determine the bona fide ownership of
land that was previously public or trust land.
3.3.1.2 Community Land
63. Community land refers to land lawfully held, managed and used by

a specific community as shall be defined in the Land Act. Families
and individuals within the eommunity are allocated rights to use the

{e} Confer pre-emptive rights on the original owmers or their
successor in title where the public purpose or interest justifying
the compulsory acquisition fails or ceases.

3.2.1.2 Dovelopment Control

48, Development control is the power of the State to regulate property
rights in urban and rural land, and is derived from the State's
responsibility to ensure that the use of land promotes the public
interest.

49, Development control has not been extensively used to regular.e the
use of land and to ensure sustainability,

50. Development control is exercised by various Government agencies
whose activities are uncoordinated with the result that the attendant
regulatory framework s largely ineffective,

51. The Government shall:

{a) Align the power of development control with the new categones of
land ownership under Part 3.3.10f this Palicy;

(b} Emnpower all planning authorities in the country to regulate the
use of land taking into account the public interest;

(¢} Harmonize the institutional framework for development contrel to
facilitate coordination;

(d) Establish  development control standerds, processes ang
precedures that are efficient, transparent and eccountable taking
into account International Conventions and nationel policies
relating to the sustainable use of land and the preservation of
environmental vaiues;

(e) Ensure effective enforcement of development control;

() Ensure that the exercise of development control takes into
account lotal practices and community values on land use and
environmental management; and

fg) Ensure =ffective public participation in the exercise of
develepment control.

3.3 LAND TENURE ISSUES

52. Land tenure refers to the terms and conditions under which rights
to land end land-based resources are acquired, retained, used,
disposed of, or transmitted.

53. Existing policies and laws on land have protected private land
rights, especially under the Registered Land Act, at the expense of
indigenous or communal land rights.

54. The individualization of land rights has undermined indigenous
culture and conservation systems, especially in areas inhabited by
pasteral communities. In addition, colonial and post-colonial land
administration in pastoral areas destroyed traditional resource
management institutions, thereby creating uncertainty in access,
exploitation and control of land and land-based resources,

land in perpetuity, subject to effective utilization. The ultimate

ownership vests in the community,

64, The process of individualization of tenure, that is, land adjudication
and/or consolidation, the eventual registration of interests in land
under the Registered Land Act {Cap 300} end declaration of whole
districts in the pre-independence period as Government land has
affected customary tenure in two material respects:

(a) Undermining traditional resource management institutions; and

(b) [gnoring customary land rights not deemed to amount to
ownership, such as family interests in land, the rights of
“strangers” (fer example jodak among the Luo and the choi
among the Kilkuyu), and communal rights to clan land (such as
rights to irkutet land among the Maasai and rights to kaya
forests among the Mifikenda).

65. In addition, there has been widespread abuse of trust in the context
of both the Trust Land Act (Cap 288) and the Land (Greup
Representatives) Act (Cap 287}, Thus county coungcils, which are the
trustees of Trust land, have in many cases disposed of trust land
trregularly and ilcgelly, Further, in the case of pastoral
communities, the group representatives entrusted with the
manegement of that land have in many cases disposed of group land
without consulting the other members of their groups,

66, To secure community land, the Government shell:

{a} Document and map existing forms of communal tenure, whether
cuslomary or non-customary, in consultation with the affected
groups, and incorporate them into broad principles that will
facilitate the orderly evolution of community land law;

(b) Repeal the Trust Land Act {Cap 288);

(c} Define, in the Land Act, the term “community” and vest ultimate
ownership of community land in the community;

{d) Lay out, in the Land Act, a clear framework and procedures for:

The recognition, protection and registration of community

rights to land and land based resources taking into

account multple interests of all land users, including
women;

fi. Restitution of illegally acquired parts of trust land to the
affected communities;

ili. Governing the grant to, and regulation of, use rights to
members;

iv. Reversion of former Government land along the Coastal
region to community land after planning end alienation of
land for public usage;

v. QGoverning community land transactions using
pecticipatory processes; :

vi. Accountability of groups, individuals and bodies entrusted
with the management of community land, ahd community

14



participation in the allocation, development and disposal of
community Jand;

vif. Incorporating mutually reinforcing customary mechanisms
for land management and dispute resolution;

viii, Members opting cut of the communal arrangements and
buying out of non-members;

ix. Reviewing and harmonizing the Land {Group
Representatives) Act (Cap 287) with the proposed Land Act;

X. Setting apart of community land fer public use; and

xi. Vesting fish landing sites to appropriate local institutions.

(¢} Invest in cepacity buildng for communal land governance
institutions and facilitate their operations; and

() Facilitate flexible and negotiated cross-beundary access emong
cotutaunities,

3.3.1.3 Private Land

67. Private land refers to land lawfully held, managed and used by an
individual or other entity under statutory tenure. Private land is
derived from, the Governument Land Act (Cap 280), the Registration of

Titles Act (RTA} (Cap 28l), the Land Titles Act (LTA} (Cap 282),

Registered Land Act {RLA) {Cap 300), Trust Land Act {Cap 288} and

the Indian Transfer of Property Act (ITPA).

68, In order to rationalize existing systems of private land ownership,
the Government shall:

(a) Harmonize existing modes of statutory tenure under the Land
Act;

{b} Ensure that the alienation of private rights to land takes into
account all other legitimate rights held or claimed by other
persons over the affected land, such as the rights of spouses and
children;

(¢) Ensure that all private land is held on terms that are clearly
subordinate to the doctrines of compulsory acquisition and
development control;

(d} Ensure that land maenagement in cooperative end company
owned farms are regulated by law to secure the rights of affiliate
members and safeguard against subdivisiops into uneconomical
land sizes and non-adherence to planning requirements;

{e) Ensure that private land is held, alienable and transmissible
without discrimination on grounds of sex, ethnicity or
geographical origin,

{f) Establish appropriate land texation incentives to encourage
optimtal utilization of privete land and discourage land
speculation; and

{g) Ensure that all private land reverts to the State to he managed by
the NLC on behalf of the prople of Kenya, in case the owner dies
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76. The dual existence of the freehold and the absolute propristorship
causes confusion. There is no need to continue these two separats
classifications of what is essentially the same guantity of land rights.

77. Teo address and streamtine frechold tenure, the Government shall:

(a) Review and rationslize existing laws on frechold tenure,
including:
i.Merging {reehold tenure and absolute proprietorship; and
ii.Repealing the principle of absolute sanctity of first registration
under the Registered Land Act; and
(b} Regulate the power of the primary rights holder to dispose of land
in order to ensure that such disposal takes into account ell the
other legitimate rights held or claimed by other persons over the
affected land, including family rights if any.

3.3.3.2 Leaschold Teaure
" 78. Leasehold tenure is the right to use land for a defined period of time
in exchange for the perfermance of certain obligations such as the
payment of rent. Leasehold rights previde a flexible mechenism for
transacting rights in land and for land use control,
79. To facilitate the exercise of leasthold rights, the Government shall:
fa} Align all leases to this policy;

{b) Establish mechanisms for the creation of leaseheld interests out
of public, community and private land;

{c} Ensure that the duration of ell leascs de not exceed 99 years but
is nevertheless sufficient to encourage leng-term investments in
land;

{d) Establish an appropriate mcchanism for the surrender of
interests currently held beyond 99 years in exchange for the
proposed standard ieaschold term;

(c} Subject the rcnewal of all leases to generel planning
requirements; and

() Encourage the use of leasehold rights to faecilitate concurrent,
multiple and shared access to land.

3.3.3.3 Access to Righta of Ownership

80. Access to land in Kenya may be achieved through any one or a
combination of the following:

Allocation of public land in rural and urben areas

21. The Government Lands Act {Cap 280) and Trust Land Act (Cap 288}
set out procedures for the allocation of public land, In practice,
these procedures have been routinely ignored by public officers,
resulting in irregular and illegal ailocation of public land in total
disregard of the public interest,

82, Land allocation should principelly bs for investment, social
infrastructure and human settlement. The land for these uses will
be derived from Public Land and Community Land.
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without any heirs and in the absence of legally verifiable claims
on the land.

3.8.2 Overzll Tenure Principles
69. The principles guiding the acquisition, use and disposal of land
rights shall include:
{a) The equal r ition and enft 1t of land rights arising
under all tenure systems;
(b} Non-discrimination in ownership of, and access to land under all
tenure systems;
(c) The protection and promotion of the multiple values of land; and
{d} The development of financial incentives to encourage the efficient
utilization of land.

3.3.3 Rights of Owrership k

70. Rights of ownership refer to the gquantity of rights that different
tenure systems confer on individuals or groups of individuals. The
principal rights of ewnership are the right to use, the right to
dispose of, and the right to exclude others from the land owned, The
definition and scope of these rights to land differ from one tenure
system to another, depending en policy censiderations such as the
need to ensure equity in access to land.

71. The power of individual holders to sell land under the Registered
Land Act (Cap 300} hes often been exercised at the expense of
persons who hold customary rights of use over the same land.

72, It is not pessible for every persen to own fand since land is a finite
resource. Further, it is often necessary to restrict the rights of
ownership to facilitate sustainable resource utilization.

73. The goal of this policy is to facilitate secure access to land, and not
necessarily to grant individual frechold rights te land to every
person.

74. The Government shell facilitate the acquisition of rights of access to
land through [easchold mechanisms.

3.3.3.1 Freehold Tenure

75. Frechold connotes the largest quantity of land rights which the State
can grant to an individual. While it confers unlimited rights of use,
abuse and disposition, it is subject to the regulatory powers of the
State. In Kenya, such interests are held under the Registration of
Titles Act (Cap 2B81), the Land Titles Act (Cap 282) or the
Government Lands Act (Cap 280). A sitnilar quantity of land rights is
conferred by the “absclute proprietorship,” which was intreduced by
the Registered Land Act (Cap 300] to extinguish customary tenure
and replace it with rights that would be individually and exclusively
held.

83. To address allocation of public land the Government shall:

(a) Assess the state of landlessness and develop a suitmble
programme to address it;

(b} Limit the amount of public land allocated to individuels or ather
entities depending on intended use and agro- ecologicel zone; and

(c) Harmonize and eliminate incidents of multiple allocations and
allocate land through public auctions except for land earmarked
for the support of livelihoods in urban and rural areas.

Land adjudication

84. Historically, the processes and procedures of land adjudication and
consolidation were intended to extinguish customary tenure and
replace it with statutory tenure. The implementation of the process
of adjudication has been slow due to legislative and institutional
constraints.

85. The Government shall:

(a) Bring to completion on-going processes of adjudication and
consolidation;

(b) Ensure that future adjudication and consolidation processes
adhere to this Policy; and

(c) Ensure that adjudication and consolidation processes are speedy,
transparent and accountable.

Land market operations

86. Land markets deal with the value, transfer, lease, and maortgage of
interests in land. Land market operations in rurel arcas are
hindered by policies and laws emphasizing individualization of
tenure, which make communal tenure arrangements unattractive
for commercial investments.

87. The Government shall:

{a) Facilitate the commercialisation of land rights subject to
principles of equity and sustainability; and

{b} Develop structures and instruments that will make the land
mearket operations more efficient and effective, including
streamiining existing land fransaction procedures.

Inheritance of Land

88. Land rights can be acguired through inheritance, which entails the
transmission of land rights from one living person to another or
through testate or intestate succession.

89. The Law of Succession Act was supposed to harmonize inheritance
laws but in practice the transmission of land rights is largely done
within customary law, which discriminates against women and
children,

90, The Government shall:
(a} Sensitize and educate Kenyans on the provisions of the Law of
Succession Act;
{b) Expedite the application of the Law of Succession Act; and



{c} Require that all Kenya Gazette notices pertaining to Succession
cases be poested at the lowest local administrative level and at
market centres.

3:3.3.4 Access to Land by Non-Citizens
31, Under sxisting land laws, non-citizens can apply for and be allocated
lend for any permissible use. This differs from the practice in some
countries where owmership of land by non-citizens is restricted.
92. Te ensure that the grant of land rights to non.citizens does not
unduiy deny citizens access to land, the Government shail:
() Prohibit non-citizens from holding freehold interests in land;
(b} Allow non-citizens and foreign companies to acquire leaschold
interests only; and
(<) Ensure that the standard leaschold term for land leased te non-
citizens shall not exceed 99 years.

3.3.3.5 Access to Land for Investment
93. Investments in land related ventures are important avenues for
creating wealth that this Policy intends to promote and develop. To
secure the national interest and confer benefits to local

- communities, the Government shall;

(@) Ensure that the acquisition of land for investment purposes is in
eccordance with national development chjectives;

(b) Compuleorily acquire all land on which mineral resources have
becn  discovered before allocating such land to interested
investore in order to prevent the exploitatdon of local
communities;

(¢) Regulate the development of private resort cities end other major
ventures to ensurc they adhere to development planning and
control and facilitate public access thereto;

(d) Acquire land for strategic public ventures such as ports, airports,
and research facilities for purposes of sccurity and planning and
ensure that such land is ac ible to private develop only
through sub-leases;

{e} Create land banks for investment in industry and housing
programmes to be availed at prevailing market rates after
servicing; and

(f) Set aside serviced land for housing development for the poor at
affordable rates,

3.3.4 Resource Tenure Policy

94, Kenys is endowed with diverse land based natural resources, which
contribute directly or indirectly to the socio-economic well being of
its people. These resources include wildlife, forests, water, minerals,
marine, and the land itsell, Other resources include biodiversity,
cultural heritage, palacontology, archaeology, and indigenous
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98. Strategies for sharing benefits should br developed taking into
account the nature of the resources involved and the contribution
that diverse actors make to the management of the resources.

99. To protect community and individual interests over land based
resotrees and facilitate benefit sharing, the Government shali;

() Establish legal frameworks to recognise community and private
rights over renewable and non-renewable land-based natural
resources and incorporate procedures for access to and
sustainable use of these resources by communities and private
entities;

{b) Devise and implement participatory mechanisms for
compensation for:

i. Loss of land and related non-renewable natural resources;

ii. Loss of land where this is deemed imperative in the public
interest for the sustainable management of renswable
natural resources; and

iii. Damege occasioned by wild animals;

(c} Put in place legislative and administrative mechanisms for
determining and sharing of benefits emanating from land based
natural T by ca it and individuals where
applicable;

(d} Make benefit-sharing mandatory where land based resources of
communities and individuals are msnaged by national
authorities for posterity; and

(¢) Ensure the management and utilization of land-based natural
resources involves all stakeholders.

3.4 LAND USE MANAGEMENT ISSUES

100. The use of land in urban and rural areas as well as in the
land/water interface has been a major area of concern to all
Kenyans. Problems of rapid urbanization, inadequate land use
planming;  unsustainable production, poor environmental
management, inappropriate ecosystem protection end managsment
are commonplace and requirs appropriate policy responses,

101. The government shall put in place appropriate strategies for
maneging sustainable growth and development of urban and rural
areas.

3.4.1 Land Use Planning Principles

102. It is recognized that land use planning is essential to the efficient
and sustainable utilization and management of Jand and land based
resources. However, little elfort has been made to ensure that such
plans are effectively prepared and implemented. This has been
largely due to the glaring functional disconnect between the plan
preparatory authorities and implementing agencies, lack of
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knowledge, Sustainabls management of these natural resources
depends in large part on the governance systems, which defines the
relationship between peeple and between people and the resources.

25. To secure access to [and based natural ressurces the Government

shall:

(s} Underiake an inventory of all natural respurces both exploited
and unexploited.

(b) Develop a comprehensive resource tenure policy as part of an
overall land use pelicy. The formulation of this policy shall be
informed by customary tenure principles relating to the common
utilization, protection and development of land.based resources;

(c} Vest renewable resources such as wildlife, water and public
forests in the State to hold in trust for the people of Kenya;

(d) Vest all non-renewable resources such as minerals, mineral oil
and gas in the State to hold in trust for the people of Kenya;

(¢} Establish legislative and administrative mechanisms for defining
the obligations of the State as a trustee for land —based natural
resources and determining beneficiaries thereof and their
respective rights;

(f} Align, to the greatest extent possible, tenure to land based
natural resources to the different land categories namely public,
community and private, Where ownership of land-based natural
resources are vested in @ private entity or community, it shall
ensure that they are managed suatainably;

(g) Ensure formal recognition of traditional knowledge related to
land-based resources and provide the infrastructure for its
development and use;

{h) Facilitate public access to beaches, lakes, rivers and fish landing
sites umniess restricted due to snvironmental fragility or due to
sccurity reasons;

{i) Provide incentives for communities and individuals to invest in
income generating conservation programmes; and

{i) Recognize and protect the rights of forest, water dependent or
other naturel resources dependent communities and facilitate
their aceess, co-management and derivation of benefits from the
resources.

3.3.4.1 Benefit-8harlog from Land — Baved Natural Resources
96. Sustainable use and shering of benefits from land based natural

resources is & concept that has gained popularity in Kenya and
globally. Communities and individuals are increasingly becoming
awere of their rights to own and use natural resources within their
environs, as well as participate in the conservation and management
of such resources.

Benefit-sharing is & way of integrating the economic, social and
environmental imperatives of land activities,
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appropriate technical and institutional capacity of local authorities,
inadequate human rescurce establishment in the ministry
respensible for physical planning, absence of broad based
consultation and the lack of an effective coordinating framework for
preparation and implementation of the planning proposals end
regulations. Lack of a national land use framework has made the
situation worse. These problems manifest themselves in terms of
unmitigated urban sprawl, lend usc conflicts, environmental
degradatien, and spread of slum developments and low levels of land
utilization among others.

103, Key lssues that need to be addressed in land use planning

are:

{a) Preparation of land use plans at national, regional and local
levels on the basis of predetermined goals and integrating rural
and urban development;

{b} Review and harmonize existing fand use planning laws;

{c) Actualization of spatial frameworks for orderly management of
human activities to ensure that such aclivities are carried out
taking into account considerations such as the economy, safety,
aesthetics, harmony in land use and environmental sustenance;

(d) Strategies for human settlement in relation to scrvice centres,
growth centres, transport and communication network,
environmental conservation and rurel development;

(e) Efficient and sustainable utilization and menagement of land and
land based resources;

(f} An appropriate framewecrk for public participation in the
development of land use and spatial plans; an

(g) Effective frameworic for coordination of land use plans te ensure
implementation of the planning proposals and regulations.

104. To address land use planning issues, the Government shall:

(a) Amend the current Physical Planning Act (Cap 286} and Local
Government Act (Cap 265) to take account of (a) above;

{b) Develep a national lend use policy &s a basis for land use
management;

(c) Provide an appropriate framework for preparation and
implementation of naftional, regional and local area land use
plans and ensure that the planning process is integrated,
participatory and meets stakeholder needs; and

(d) Facilitatc appropriate institutional and technical capacity
building initiatives for accelerating plan implementation at
nationel, regional and local levels.
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34.L1 1 and Regional Planni

105, The Government shall:

(e} Develop national and regional physical development plans as a
basis for investment and sustainable utilisation of natural
resources, taking cognizance of the local land use practices;

(b) Provide for implementation of cluster scttlements for easier
provision of infrastructure and to stop uncontrelled subdivision
of land; and

(c) Identify and map areas which are prone to natural calamitics like
floods, landslides, drought, ete. for nationel preparedness by
relevant sectors,

3.4.1.2 Runal Lacd Use Planning
105. To secure effective rural land use planning, the Government
shall:

(8} Review the current laws related to planning to provide for rural
land use planning;

(b) Recognize rural settlement planning es a tool for sustainable
resource management, alignment of infrastructure standerds and
provision of public sites;

(c) Provide for rural land use strategies to assist communitics
achieve optimum productivity; and

(d) Make rural land use planning an integral part of land
adjudication process. -

3.4.1.3 Usban and Peri-Urban Land Use Plannlog

107. Development of land in urban and peri-urban areas has been
inhibited by poor planning, rapid growth of human settlements and
activities, urban sprawl and inadequate provision of infrastructure,

Proper planning will provide for well coordinated development of

urban and peri-urban areas in terms of housing, commercial,

industrial and infrastructure develop to accommodate chang
in lifestyle and econemic activities.
108, The Government shall:

(a} Prepare and implement local area development plans for all
urban and peri-urban areas in the country in a participatory
manner;

(b) Establish an cffective coordinating mechanism for the
preparation, implementation of plans and development control;
and

(c) Encourage development of under utilised land within urban
areas.
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(e} Review planning and development control legislation to
harmonize the govermance structures, decision-making
processes, planning standards and regulations;

(b} Enhance institutional and humean resource capecity of planning
institutions;

(c) Provide a coordinated framework enforcing planning decisions;

(d) Establish effective and transparent mechanisms to resolve
planning and development control disputes; and

(e} Convert all freeholds in gazetted end planned urban areas to
leascholds.

3.4.2 Sustaiokble Production Priceiples

117. Susteinable land use practices are key to the provision of food
security and attainment of food self sufficiency status. Key problems
that need to be resolved at the level of policy and [aw include:

(e} Underutilisation of land particularly in large farms;

(b) Land deterioration due to population pressure, massive soil
erosion and variability in climatic patterns among other things;

(c}) Abandonment of egricultural activities due to poor infrastructure;

(d) Emergence of land use conflicts as & result of competing land
uses;

(e} Uncontrolled subdivision of land;

() Indiscriminate sale and purchase of land;

(g) Overstocking in rangelands; and

(h) Lack of alternative innovative land uses and planning for
diversification of the rural economy.

118. The Government shell ensure that all land is put into preductive use
o & sustainable basis by facilitating the implementation of key land
policy principles on conservation of land quelity, environmental
audit and assessment, productivity targetz and guidelines, land
sizes and land use planning.

3.4.2.1 Productivity Targets and Principles
119. Land is needed for food production and for the support of economic
activiies in all sectors. Geod agricultural land continue to be
converted to other non- agricultural uses thereby threatening the
couptry’s productive capacity and long term food security. Large
tracts of land remain underutilized. The following principles
regarding land productivity targets and guidelines therefore shall be
implemented:
(a} Provision of appropriate incentives and sanctions to ensure that
land owners use their land productively and sustainably;
{b) Putting in place an enabling environment for agriculture and
livestock development as well as other uses, including research,
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3.4.1.4 Planning for Urban Agriculture and Forestry
109, Urban agriculture has not been properly regulated and

facilitated.

110. The following principles shall be implemented to provide &
framework for the proper carrying out of urban agriculture and
forestry:

(e} Prometion of muli-functional urban land use; and
(b} Putting in place an appropriate legal framework to facilitate and
regulats urban agriculture a.pd forestry.

3.4.1.5 Planning for Informal Ssctor Activities

111, Informal sector activities are a key feature in many parts of Kenya
both in planned and unplanned areas and form a crucial part of the
economy as a source of livelihood.

112. Informal sector activitics have ot been accommodated in urban and
rural areas. [nformal sector activities have arisen spentancously as

a result of rural-urban migration without corresponding availability

of formal employment opportunities and other income gensrating

activities.

118 The Government shall:

(&) Facilitate the provision of land and land use planting to enable
the development of informal commercial activities in a more
ordered and sustainable manner;

(bj Put in place mechenisms to allow for informal activities in
planned areas;

{c) Designate areas where informal activities can be carried out; and

(d) Institute mechanisms to manage rural-urban migration such as
decentralizing development to rural areas and minor urban
areas.

3.4.1.6 Regulating Use and Develop t of Land
tl4. The key to effective land use planning lies in the existence of
requisite institutional cepacity and governance structures for
judicious implementation and snforcement of approved plans,
policies and strategies.
115. Probl iated with development control include:
(e} Weak and inadequate instituticnal capacity;
[b) Lack of harmony among the principal statutes that govern
planning and enforcement;
(c} Outdated planning standards and regulations;
(d) The absence of a coordinating framework between and amongst
the public sector agencies and the private secter; and
e} A discommect betweent plan preparation, implementation and
development control,
116. To ensure that land use plans are applied as tools for efective land
use management, the Government shall:
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extension services, finance and infrastructure, marketing, agro-
processing, rural clectrification and farmers’ training;

(c) Establishing a legal framework for periodic reviews of land use
practices to facilitate the re-organisation of rural settiements and
eontrol excessive parcellation into sitb-economic units;

(d) Putting in place measurcs to determine appropriate land sizes
according to use and productivity of land;

(c) Putting in place appropriate measures that will enhance both
large scale and small scale production of food for the
maintenance of food security in the country;

() Provide incentives to stimulate voluntary readjustment of land
sizes;

(g} Institute a regulatory framework for land rental marlets to spur
development of rural agricultural land; and

(h) Review and provide for laws that szncourage shared
proprictorship, time sharing of land and property as opposed to
individual ownership only.

3.4.2,2 Land Bizes

120, Population growth and the demand for land have resulted in
excessive fragmentation of land inte sub-economic units, At the
same time, a number of people own large tracts of land which is not
cconomically utilized.

121, The Government shall ensure that all sub-divisions of land are tied
to land use sizes specified for different ecological zones, To facilitate
this, the Government shall:

{2l Put in place a system to determine economically viable minimum
land sizes for various zones; and

(b) Promote conformity of land subdivisions with the set minimum
economically viable land sizes,

122. To ensure that ell land is productively utilized, the Government shall
periodically commission field surveys on land holdings to determine
levels of utilization with g view tg ensuting that the use is economic
and optimal,

3.42.3R and C tion of Land Quality

123. To restere the environmentel integrity of land and facilitate
sustaineble management of land bascd resources, the Government
shall;

(a) Introduce incentives o encourage the use of technology and
scientific methods for soil conservation

{b) Encourage use of traditional land conservation metheds;

{c} Put measures to control degradation of land through abuse of
inputs and inappropriate land use practices; and

{d) Put in place institutional mechanisms for conservation of quality
of land for environmental conservation purposes.
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3.4.2.4 Land Reclamation

124. Land reclamation is the process of extending or improving land to
support a specified end use. It is useful in dealing with land that has
been affected by the extraction and pr ing of non- rer bl
resources, degraded environments, swampy and seasonally
submerged wetland, and the shoreline of the sea or ccean,

129, The purpese of reclamation is to make lend suitable for agriculture
or settlement or such other planned use.

126. To ensure sustainable utilisation of reclaimed land the Government
shall develop a regulatory framework for reclamation, rehabilitation,
restoration and use of reclaimed land.

3.4.3 Eavir ! Ma t Princip}

127. Kenya faces a pumber of environmental problems including the
degradation of natural resources such as forests, wildlife, water,
marine and coastal resources as well as soil erosion and the
pollution of air, water and land.

128. To conserve and manage the environment, measures on
conservation and sustainable management, ecosystem protection,
urban environment management and epvironmental assessment
and audits shall be undertaken.

3.4.3.1 Conservation and Sustainable Management of Land Eased

Naturzl Resources

£29. Sustainable menagement of land based natural resources depends

in large part on the governence systems, which defines the
relationship between people, and between people and the resouirces.

130. To achieve an integrated and comprehensive approach to the

management of land based natural resources, all policies,

regulations end laws dealing with Jand based natural resources
shell be harmenised with the framework established by the

Environmental Management and Coordination Act (EMCA), 1999,

To sustainably menege land based natural resources, the

Government shall:

{a) Encourage preparation of participatory envirenmental action
plans by communities and individusls [ving near
environmentally sensitive areas to preserve cultural and social-
econtomic aspects;

(b) Identify, map and gezette critical wildlife migration end dispersal
areas and corridors in consultation with the communities and
individual land owners;

(c) Encourage the development of wildlife sanctuaries and
conscrvencics and invelve local communities and individuals
living contiguous te the parks and protected arcas in the co-
management of protected areas;
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135, Development activities in afl islands and front row beaches shall
into account concerns of public access to beaches, the fregility
of the ecosystem and national security and shall be subject to strict
controls end management orders,
136. The protection of water sheds, lakes, drainage basins and wetlands
shall be guided by the following principles:
() Prohibition of settlement and agricultural activities in the water
catchment areas;
(b) Identification, delincation and gazettement of all water courses
and wetlands in line with International Conventions; and
(c) Integrated resource management based on eco-system structure
regardless of administrative or political boundaries.
137. All land uses and practices shall conform to land use plans and the
principles of biodiversity protection, conservation and sustainable
development,

3.4.3.3 Urban Envi 1 Man&g t Principl

138. Kenya's rapid urbanization has infringed on environmentally
sensitive areas such as wetlands, hilltops, water bodies and the
coastline. Poor management of solid and liquid waste, gaseous
emissions and unsafe quarries are some of the common urban
environmental problems.

139. To address urban ecnvirenmental problems the followitg measures
shall be implemented:

(e} Prohibit discharge of unireated solid and liquid wasts into rivers,
lakes and the ccean by individuals and local authorities by
providing appropriate wastc management methods;

(b) Encourage and reguire waste segregation and labelling for easier
management;

(c) Regulate all quarrying and excavation activities;

(6} Encourage urban waste re-use and recycling; and

(€) Develop a framework for rehebilitation of dumping sites and land
that has bsen subjected to environmental degradation for
enhanced livelihoods and envitonmental management.

3.4.3.4 i tal A
Tools .

140. To promete environmental impact assessment and audit as tools for
land management, the Government shall implement following
principles:

(a) Ensure that environmental impact assessments and audits are
carried out on all land developments that have a propensity to
degrade the environment and implement appropriate remedial
measures;

{b) Monitor ennually and stringently urban and rural environmentai
degradation to avert both current and future socio-economic
negetivitics in infrastructural developments;

and Audit ss Land Mazagement
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(d} Provide mechanisms for resolving grievances of communities
arising from human/wildlife conflicts;

{£} Review the gazettement of forests and protected areas to ensure
that they are protected for their ecosystem values and not merely
to physically exclude human activities;

() Create an effective institutional framework and capacity to
implement International Conventions espscially those touching
on access to land based natural resources; and

(g) Facilitate partnership with neighbouring countries to foster
Trans-Boundary Natural Resource Management (TBNEM) in the
interest of national and international conservation and
development goals.

3.4.3.2 Ecosystem Protection and Management Principles

132. Kenya has diverse ccosystems which include forests, wetlands
marine and coastal ecosystems, national parks, arid end semi arid
lands (ASALs), watcr sheds, lakes and dreinage basins. The core
problem in the conservation and management of these ecosystems is
due to their trans-boundary naturs and unsustainable exploitation
arising principally from conflictibg land uses and inadequate
enforcement of natural resource management guidelines,

123, To ensure the protection of ecosystems and their sustainable
manegement, the Government shall:

() Undertake a survey of all critical ecosystems to determine
sustainable land uses for these ecosystems;

(b) Establish measures to ensure that healthy eccosystems are
protected through land use controls; and

(c} Define and maintain beaches at high and low water marks and
put in place measures to control beach erosion.

134. Fragile ecosystems shall bz managed and protected using the
following measures:

(s} Development of a comprehensive and integrated land use policy
with regard to fragile arcas that considers the nesds of
neighbouring communities and individuals in such areas;

" (b} Zoning forest land comprising water catchment areas to protect it
from further degradation;

(c) Development of procedures for co-management and rehabilitation
of forest resources, r izing traditional mar systems
and sharing of benefits with contipuous communities end
individuals;

{d) Putting in place participatory mechanisms for sustainable
management of fragile ecosystems in partnership with public,
private and community stekeholders;

{e) Declaration of all national parks, game reserves, all islands, front
row beaches and all areas hosting threatened biodiversity as
fragile ecosystems;
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(c} Encourage public participation in the monitoring and protection
of the environtrient; and

(d) Institute the polluter pays principle, and provide incentives to
manufacturing concerns in order to promote cleaner production
and prevent pollution of soil, water and air.

3.4.4 Bectoral and Cross-Sectoral Land Use

141. Effective land management requires coordination and cooperation
among different sectors. This Policy should be understood and
implemented taking inte account all related sectors such as
agriculture, livestock, water, energy, human settlement, industry,
tourism, wildlife, forestry and fisheries.

142. To achieve this, the Government shall:

{8} Facilitate an integrated and multi-secteral approach to land use;

{b} Formulate a clear land use policy to guide rural and urban
development, avoid land use conflicts and spur productivity;

{c) Encourage integrated land use planning through use of
eppropriate information technology and participatory processes;

-(d) identify areas of intsrest for sharing/merging resources and
expertise through Public-Private Partnerships;

(c) Ensure that all public and private institutions whose functions
are associated with land are involved in the implementation of
this Policy; )

(f} Align the land use provisions of the Local Government Act {Cap
263) and Physical Planning Act {Cap 296} with this Policy; and

(g Rationalize and harmonize all relcvant scctorel policies touching
on land with this Policy,

3.5 LAND ADMINISTRATION ISSUES

143. Land administration refers to the process of determining, recording
and disscminating information about ownership, value and use of
land. An efficient land administration system guarantces, the
recording of land rights and land and tenure security, guides land
transactions, provides land users with appropriate forms of
documentatien to guarantee land rights and supports the processes
of land allocation, land dispute resolution and land texation.

144, ‘The principal components of land administration are:

(a) Ascertainment and registration of land rights;

(P) Allocation and management of public land;

(c) Facilitation of effisient transactions in land;

(d) Maintenance of efficient and accurate fand information system;

(e} Mechani for of lend resources for fiscal
development and revemue ecollection; and

(f Efficient and accessible mechanisms for resolving land disputes.
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145. The existing land administration system is bureaucratic, expensive,
undemocratic and prone to abuse, resuliing in inerdinate delays and
injustice in the administration of land.

3,5.1 Land Rights Delivery Principles

146, Land rights delivery is the process of mobilizing institutional

mechanisms and personnel for ascertaining and registering rights.

The current system of land rights delivery has not supplied adequate

serviced land et en affordable price. Further, the system has not

achieved equitable and fair distribution of the Lmited land

resources. The unsatisfactory land rights delivery system is also a

result of land speculation, corruption, political intetference and the

abuse of power by the public agencies mandated to menage land,

The inefficiency of the existing land delivery system is due to poor

record keeping which bas encouraged multiple allocations end

registrations of plots of land.

In order to establish an efficient land rights delivery system, the

Government shall:

(a) Align land rights delivery procedures and processes with this
Pelicy;

(b} Consolidate, harmonize and streamline all land registration
statuies to ensure clarity and reduce burcaucratic bottlenccks;

(c) Ensure that land records are authenticated, documented, and
their custody and sanctity secured; and

(d) Computerize land records and facilitate access to land
information.
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3.5.2 Land Adjudication and Registration Principles

t48. Land adjudication is the process of ascertaining and recording rights
and interests in land claimed by individuals and other entities. Once
ascertained, such rights and interests are entersd inte a land
register, which facilitates the accuracy of the land information
systzm and enables efficient transactions in land.

149, There are too many statutes dealing with the registration of land
rights. No attempt has been made to harmonize these statutes to
easc the process of registration of land rights and facilitate speedy
access to land registration information, There is need to harmonize
the régistration statutes to enhance the efficiency, transparency and
accountability of the process of land registration.

150. The Government shall:

(&} Enact & "Land Registration Act™ which shall recognize and protect
all legitimatz rights and interests in land held under the
categories of land set out in Section 3,3, 1of this Policy,

(b) Repeal the Land Adjudication Act and Land Consclidation Act;
and
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3.5.5 Cadastral Principles

156, An efficient system of land delivery requires that capability should
exist for the preparation and maintenance of cadastral information
indicating not merely who owns what interest in land, but other
details such as land capability, uses, size, distribution and
topographical cheracteristics. Due to various constraints, the

Kenyan cadastre is still very in-optimal.

157. The Government shall;

{a) Modernize the infrastructural apparatus fer land delivery,
through computerization and use of other electronically linked
systems;

(b) Create human resource capacily to operate the modernized
infeastructure; and

{c} Remove constraints to the realization of an optimal cadastre,

3.5.6 Land Inf tion Manag t Principles

1568. Kenya lacks up te date land information on different uses such as
agriculture, forestry, wildlifc, water and infrastructure, among
others. Lack of this vital information complicates effective planning,
zoning and overall management of land.

159. Land information consists of datasets for decision malking in land
administration and management. These include geo-referencing and
basic mapping data, land ownership and lend rights, land use
planning date, land valuation data, and inventories of public and
community land.

160. A Land Information Management System (LIMS) is a computer-based
information system that enables the capture, menagement, and
analysis of geographically referenced land-related data in erder to
produce land  information for decision.making in land
administration and management.

161. Land information is currently held mostly in paper form and
managed manually. This is Ineflicient, time consuming and cannot
support timely decision maling about land.

162. Other deficiencies of the existing LIMS include expensive cadastral
surveys, centralization of cadastral processes, and slow,
cumbersome procedures.

163. To facilitate .the establishment of an efficient land information,
management system, the Government shall:

(a} Establish a comprehensive, cofficient, user [viendly, accessible,
affordable, transparent and gender sensitive land information
menagement system;

(b) Ensure that the land information system facilitates the accurate

ification and i of private land, public land,
community land, as well as land claimed by minerity groups,
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(c) Repen! the land registration provisions ef the Registration of
Titles Act (RTA) {Cap 281}, the Land Titles Act {LTA) (Cap 282)
and the Registered Land Act (RLA) (Cap 300).

3.5.3 Bettlement Land Allocetion Principles
151. There are no clearly defined procedures for the allecation of land in

settlement schemes under the Agriculture Act {Cap 318} leading to
manipulation of the lsts of allottces and exclusion of the poor and
the landless. These problems are compounded by the lack of clearly
defined proccdures for identifying, and keeping records of genuine
squatters and landless people. In addition there are numerous cases
of underutilized land by allottees.

152. To streamliine land settlement procedures and processes, the

Government shall:
() Bring in all the Settlement services currently under the
Agriculture Act (Cap 318} to the proposed Land Act;
) Lay out in the Land Act a clear framework for:
identifying, verifying and recording of genuine landless
people;
= acquisition of land for cstablishment of settlement schemes,
= gurvey and demarcation of land in settiement schemes;
« equitable and accountable alloeation of settlement scheme

plots;
(¢] Review and streamline the documentation process of settlement
plots; an
[d) Rep and reall bandoned settlement plots.

3.5.4 Land Surveying and Mapping
153. The processes of land su.rveymg and mapping are integral to an

efficient land inistration and t system, In addition to
preparing the maps and plans to suppnrt land registration, they
map the earth for land use planning.

154, These processes have been hampered by slow, cumbersome and out-

dated modes of operation.

155, The Government shall;

{a) Amend the Survey Act (Cap 299) to allow for the use of modern
technology such as Global Positioning Systems (GPS) and
Geographical Information Systems (GIS), and streamline survey
authentication procedures;

{b) Establish a unitary and homogeneous network of control points
of adequate density, preferably using dynamic technology such as
GPS; and

{c} Improve mapping standards in general boundary areas through
definition, realignment and pegging of shared/gencral boundaries
so that they fit into a computerized system,
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pastoral communitics, disputed land, and land identified to have
been irregularly allocated;

(c) Establish national guidelines on land information, to govern
matters such as land information standards, security,
dissemination and pricing;

(d} Make land information available in a form and language that can
be understood by most citizens, including accessible and clear
hard copy information products and simple maps;

{e) Re-organize, update and authenticate existing land records
(cadastres) and establish a computer based LIMS;

(f} Establish a national spatial data infrastructurc to cnsure
integration of and access to spatial data sets held by different
national and sectoral agencies;

(g} Frovide niecessary infrastructure, such as electricity, computers
and internet connectivity at all levels of land administration;

(h) Promote the growth of a viable land information market;

(it Enact & land information law to facilitate access to and
management of land informatien;

(i} Facilitate the sharing of information across Government
departments;

(k) Encourage public-private partnerships in the setting up of and
administration of the LIMS;

(I} Establish a regulatory body for Geo-Information professionals to
generate and develop & code of cthics and to stenderdize training
of professionals; and

(m) Establish mechanisms for the incorporation of traditional land
information in the LIMS and ensure that land records include full
documentation of community land, land pertaining to indigenous
and minority groups, and the existence of overlapping or
disputed sets of land and resource rights.

3.5.7 Laad Market Principles
164. The development of vibrant land markets is hindered by inadeguate

information, political interference, bureaucratic inefficiencies,
corruption, end the persistence of insecure and unclear land temare
arrengements and the absence of innovative market mechanisms.
There are currently emerging new land markets including rental
markets, which should be encoutaged since the more common Jand
markets based on sale and long term leasss is not effective in
ensuring equity and access to land. Land rental markets thus have
the potential to provide access to land te those who are preductive
but own little or no land.

165. In order to enhance the efficiency of land markets, the Government

shall:
(e} Decentralise land registries;
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{b} Facilitate allocation of serviced land for investment purposes;

(<) Facilitate and promeote the land market operations in community
land; and

(d) Encourage the development of land rental markets while
protecting the rights of smallholders by providing better
information about transactions to enhance their bargeining
power.

3.5.8 Land Taxation

166.
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The purpose of land taxation is to provide a stable fund for
acquisition of lend for banking, land servicing, and facilitating
efficient utilization of land. Existing laws cmpower the State and
locel authorities to assess and collect taxes such as stamp duty,
estate duty and property rates.

Existing land taxation laws focus mainly on urban land. However,
land taxation assessment and collection procedures under existing
laws are not effective in raising revenue end discouraging hoarding
of land.

. To facilitate the efficient utilisation of land and land-based

resources, the Government shall:

(a) Apply the Unimproved Site Value and Improvement Value
Taxation in urban arcas;

(b} Introduce a development levy on undeveloped land;

(c) Apply the Development and Capital Gains Tax in order to capture
some of the walue created through public infrastructure
improvements for society;

{d} Apply the Estate/Probate Tex subject to the remissions already
enjoyed by certain types of properties and ownership to safeguard
interests of the poor and the rural folk;

fe} Conttinue to apply Stamp Duty but review the stamp duty tariff
from time to time to facilitate home ownership; and

{f} Improve the capacity of public institutions including local
authorities to assess and cellect taxes,

3.5.9 Dispute Resolution Princlples

169

170,

3.6,
175.

There is need to ensure access te timely, efficient and affordable

dispute resolution mechanisms. This will facilitate efficient land

merkets, tenure security and investment stability in the land sector,

In order to facilitate effective, fair and efficient dispute resolution,

the Government shall: )

(e) Establish an independent, accountable and democratic system
backed by law to adjudicate land disputes at all levels ;

(b) Establish appropriate institutions for dispute resoiution and
access to justice within communitics with clear operational
procedures, mechanisms for inclusion of community members in
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historical injustices. The Government shall develop a legal and
institutional framework for handling land restitution.

1.3 Resctilement

The purpese of rescttlement is to grant intemally displaced or
historically dispossessed persons access to land, and to provide
them with Infrastructure and basic services such as shelter, water
and sanitation facilities. Further, the resettlement principle seeks to
procurs adequate land for the reorganization of both rural and
urban seitlements in light of expanding populations. The
Government shall establish criteria for the determination of whe
qualifies to benefit from resettlement programmes and ensure that it
is carried out in & transparent and eccountable manner.

3,6,1,4 Land Banking

176,

177,

The implementation of the principles of redistribution, restitution

and resettlement of the poor and the landless will depend on the

availability of land.

To avail land for redistribution, restitution and resettlement, the

Gevernment shall:

(a) Establish land banks and make land available for investment and
development;

(b} Formulate and implement a government buy-back policy;

(c) Procure land for land banks through purchase and donations;
and

(d) Institute a programme for land reclamation, as provided for in
section 3.4.2.4 of this policy.

3.6.2 Resolution of Hiatorical Injustices

178.

179.

Historical injustices are land grievances which stretch back te
colenial land policies and laws that resulted in mass disinheritance
of communities of their land, and which grievances have not been
sufficiently resolved to date. Sources of these grievances include
land adjudication and registration laws and processes, treaties and
agrecments between local communities and the British, The
grievances remain unresolved because succeasive post independence

Governments have failed to address them in & holistic manner, In

the post-independence period, the problem has been exacerbated by

the lack of clear, relevant and comprehensive policics and laws,

The Government shall: .

(a) Establish mechanisms to resolve historicel land claims arising in.
1895 or thereafter. The rationale for this decision is that 1895 is
the year when Kenya became a colony under the British East
African Protectorate with the power to enact policies and laws
under the Crown. It is these colonial policies and laws which
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decision-making and clear record kesping to ensure transparency
and the development of guiding rules for making decisions on
specific matters; and

(c) Encourage. and facilitate the use of Alternative Disputes
Resolution (ADR) mechanisms such as negotiation, mediation
and arbitration to reduce the number of cases that end up in the
court system and delayed justice.

3.6 LAND ISSUES REQUIRING SPECIAL INTERVENTION

131

Several land related issues deserve special attention. These inciude:

(a} Historical injustices;

(b) Pastoral land issues;

(¢} Coastal region land issues;

(d) Land rights of minority and marginalized groups;

(e} Land rights of women;

(f) Land rights in informal settlements and for informal activities;

(g} Land rights of children; and

(h) The impact of the HIV and AIDS pandemic on agricultural
production and access to land rights.

3,6,] Mechanisms for Resolving 8pecial Land Issues
172, In the interest of social and economic development, the Govermment

shall put in place measures t resolve land issues requiring special
intervention talking into account the land reform principles of
redistribution, restitution end resettlement in order to facilitate
access {0, and utilisation of, land and land-based resources.

3.6.1.1 Redistribution
173. The purpose of land redistribution is to provide the disadvantaged

and the poor with sccese to land for residential and preductive
puzposes, The need for land redistribution also arises because of the
grosz disparities in ownership that have been occasionted by
lopsided developmient prieritics, environmental degradation, gender
and trans-generational discrimination. In Kenye land redistribution
has been carried out through the Secttlement Schemes Programme.
There is a need to establish clear Iegal framework for identifying,
verifying and recording genuine landless people and establish clear
and equitable criteria for allocation of settlement scheme plots.

3.6.1.2 Restitution
174. The purpose of land restitution is to restore land rights to those that

have unjustly been deprived of such rights. It is based on &
recognition that the lack of access 1o land may be due to unfair
governmental policies and laws. It underscores the need to address
circumstances which give rise to such lack of access, including
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formed the genesis of the mass disinheritance of various Kenyan
communities of their land;

{b) Establish a suitable legal and sdministrative framework to
investigate the historical injustices and recommend m:chamsms
for their resolution;

{z) Review all laws and policies adopted by pest independence
Governments that exacerbate the historical injustices, including
the constitutional provisions on the right to private property and
compensation on compulsory acquisition regardless of how the
property was acquired; and

{d) Establish suitable mechanisms for restitution, reparation and
compensation of historical infustices and claims.

3.6.3 Pastoral Land Issues
180, Pastoralism is a livestock based ecenomic activity. It is suited to the

dry lands and has been adapted from generation to generation.
Pastoralism has supvived as a hvcl.[hood a:nd la.nd use system
despite changes in life styles and technol ats. This
tenacity of pastoralism testifies to its appropriateness as a
production system for the dry lands.

181, The problems of pastoral land tenure relations have their roots in

the dispossession of some pastoralist communities of their land and
land based resources. The expropriation of high potentiel areas for
natural forests and game reserves, poor infrastructure and services
attests {0 this problem. Celonial end post-colonizl land
administration in the pastoralist areas led to the deprivation of land
management rights from the traditional institutions thereby creating
uncerteinty on the access, control and exploitation of land based
resources including grazing lands, watsr and salt licks among
others.

182, The special problems that women in dry land areas face due to lack

of rights to land as they play their diverse roles are recognized.

183. To secure pastoralists livelihoods and tenure to land, the

Government shall;

(a) Recognize pastorefism as a legitimate land use and production
systern;

(b} Repeal the Land (Group Representatives) Act and provide for
pastoralism in the Land Act;

{c) Institute alternative methods of registration that define individual
rights in pastoral communities whils allowing them to maintain
their unique land nse system and livelihoods;

{4} Establish a legislative framework to regulate dealings in land in
pastoralist areas;

{2} Ensure that the rights of women in pastoral ateas are recognized
and protected;
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{f} Provide for flexible and negotiated cross boundary access to
protected areas, water, pastures and salt licks among diflerent
stakeholders for mutual benefit to facllitate the nomadic nature
of pastoralism;

{g) Ensure that all land uses and practices under pastoral tenure
conform to the principles of sustainable resource management;
and

{h} Review the boundaries of reserved lands in pastoral areas to
determine the current need.

3.6.4 Land Izsues Peculiar to Coast Region

184, The land question within the Coast region is potentially explosive
owing to its peculiar historical and legal origins. In spite of this
situation ne serious systematic efferts have been made by
subsequent Governments to resolve them.

185. The Land Titles Act (Cap 282) radically altered the concept of land
ownership under African customery tenure geverning the indigenous
coastal communities, end created biases in the land adjudication
against the indigenous communities. The abuse of the Land Titles
Act has had a great negative jmpact on coastal land leading to the
area having the largest single concentration of landless indigenous
people. Specifically, this is manifested in form of “squatters” on
Government land, absentze land owners, tenants-at-will, idle land,
mass evictions and lack of access to the sea.

186. The slow land adjudication process and delay in finalization of
settlement programmes have denied the locals secure access to
land.

187, The granting of freehold and leasehold tenure to beaches, some
islands within the Indian Ocean to foreigners has further
complicated land issues at the Coast by hampering public access to
beaches, movement along the beaches for leisure, security
maintenance or for fishing purposes and meking development
controls diffieult to implement.

188. Salt mining, en activity peculiar only to the comst, has [ed to ihe
ovnership of large tracts of land suitable for agricultural production
by salt harvesting companies which have left the land lying idle and
excluded the local communities from accessing the land.

189. The coastal region hosts some unique and strategic government
ventures which include the Kenya Ports Authority (KPA), the Kenya
Navy Base, the Kenya Marine and FRisherits Research [nstitute
among others. These institutions own large tracts of land. Some of
this land has, however, been allocated to private developers who
held it for speculative purposes and without due consideration of
the future development plans of the institutions.
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) Sensitize and educate peeple on their land rights and land
administration and management procedures;

(kl Provide a framework for sharing benefits from land and land
based resources with communities; and

(I} Initinte and support the preparation of an integrated coast
TesoUrce management plan.

3.6.5 Land Rights of Vulnerable Groups

195. Vulnerability is a manifestation of poverty and deprivation. It takes
forms such as lack of adequate shelter, illiteracy, exposute to ill
treatment, lack of power to influence decisions affecting one’s life,
and disabilities. The most vulnerable persons in Kenya include, but
not limited to, subsistence farmers, pastoralists, hunters and
gatherers, agricultural labourers, unskilled and low-skilled workers,
unemployed youth, persons with disabilities, persons living with HIV
and AIDS, orphans, slum and strect dwellers, and the aged.

186, Poor end vulnerable people Jack vojce, power and representation in
society, which limits their oppertunities to access, use and own land
and land based resources.

187. The land rights of vulnerable individuals end groupa are not
protected and are subject to bias and discrimination. Further, the
vulnerable lack cohesive institutions to represent their interests

198. To secure access to land and land based rescurces for vilnerable
groups, the Government shall:

{a) Develep mechanisms for identifying, monitoring and assessing
the vulnerable groups;

(b) Put in place mechanisms for redistribution of land and
Tesettlement;

(c) Facilitate their participation in decision making over land and
land bescd resources; and

() Protect their land rights from unjust and illegal expropriation.

3.6.6 Land Rights of Minority Communities

195, Minority commuttities are culturally dependant on  specific
geographical habitats, Over the years, they have lost access to land
and land-based resources that are key to their livelihoods. This
follows the gazcttement of these habitats as forests or national
reserves or their excision and allocation to individuals, who
subsequently cbtain titles to the land.

200. These communities have not been represented adequately in
governmentel decision making at all levels sitce they are relatively
few in number. Their political and economic marginalization has
also been attributed to the fact thet colonial policies assimilated
them into neighbouring communities. In addition, the colonial
Government alienated their lends through forest preservation
policies, which effectively rendered them landless as they wers
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120, Private devclopments along and arcund nevigation beacons, ship
leading lights and cther control points has negatively affected the
maintenance of these installations.

" 195. Reclamation of land from the sca has in the pa,st. been an activity

carried out by the KPA for specific uses for public good. [ncreasingly

private developers have engaged in land reclamation for speculative

purposes. Moreover, some of the jand reclaimed by KPA has been
allocated to private developers without due consideration for the
intended use, or security of the port facilities,

192. The Tana and Sabaki rivers have their deltas in the coastal regions
of Kipini and Malindi respectively. The Tana delta is Kenya’s largest
oceanic ecesystem and an important wetland housing unique
varicties of mangrove trees among other life species. In spite of the
area’s ecological importance, speculative land allocation,
inappropriate land uses as well as inadequate conservation
measures are rampant.

193. Lamu Island is a recognised, world famous heritage site.
Unfortunately land ownership arrangements have not taken this
into account. In addition, many local inhabitants of the island
remain landless due to ownership of land by foreigners,

194, To address the Coastal land problems, the Govermunent shall;

{a) Take an inventory of all Government land along the '10 mile
coastal strip’ and other parts of the province where the problem
is prevalent and come up with a framework for conversion to
community land for eventual adjudication and resettlement;

(b} Vest all that land in the respective community structures within
whosc jurisdiction they are situated as trustees for the persons
ordinarily resident in the area;

(e} Establish suitable legal and administrative mechanisms to
address historical claims arising from the application of the Land
Titles Act (Cap 282) of 1908;

{d) Provide a legel framework to protect the tenants at will;

(¢} Establish convenient public utility plots aleng the coastline to
serve as landing sitcs and for public recreation, and spen up all
public access roads to the beach;

{) Institute controls to limit construction of walls along the high
water mark;

(g} Provide a Ir k for beach mar and for protectien,
conservation, and management of land that has been created
through natural recession of the sea or through reclamation from
the sea;

(h) Establish a framework for consulting indigenous occupants of
land before establishing settlement schemes and other land use
projects;

(f) Protect and conserve the Tana and Sabaki Delta ecosysterns in
collaboration with contiguous communities;
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denied the right to live in the forests. Colonial capitalism also led to

the marginalization of hunter-gatherer communities at the expense

of agricultural expansion,

Te protect and sustain the land rights of minority communities, the

Government shall:

{a} Undertake an inventory of the existing minority communities to
obtain a clear assessment of their status and land rights;

{b} Develop a legislative framework to secure their rights to
individually or collectively access and use land and land based
resources;

{c) Provide legal and institutional frameworks for restitution in lieu
of destroyed property end loss of cultural habitation; and

{d) Faciiitate their rescurce management systems te ensure
sustainability of land and land base resources.

201,
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3.6.7 Disaster Management
202, The country expetiences disasters that should be menaged in order
to avoid the loss of both human and enimal life, the negative
impacts on agriculture, the natural environment and the destruction
of property. Such disasters include floods, earthquakes end
landslides. There are no legal, policy and institutional frameworks
for the prevention and management of land-related disasters. There
is slso a dearth of appropriate technologies and financial resources
to deal with these disasters.
203, The Government shall:
(a) Establish legal, policy and institutional frameworks for the
prevention and managsment of land-related disasters; and
(b) Establish a suitable lcgal and sdministrative framework for
resettlement in the event of natural disasters.

8.6.8 Refugees and Internally Displaced Persons

3.6.8.1 Refugees

204. Kenya hosts a large number of refugees as a result of the civil strife
in neighbouring countries.

208, Due to the unpredictable nature of refugee influxes, resources such
ms land, fuel wood, water and pasture are overstretched in already
stresscd  environments,  Widespread — underdevelopment  of
infrastructure in the affected areas exacerbates the situation,

206. The location of refugee camps in fragile eco-system causes
systematic ecological degradation.

207. The Govemninent shall:

(a) Ensure’ that the establishment of refugee camps is subject te
development planning and control;

(b) Put in place a legislative and administrative framework for
establishing, planning and managing refugee camps teking into
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account this Policy, the Environmental Management
Coordination Act and other scctoral Jaws on natural resources;

{c) Build the capacity of relevant ministries, communities and the
private sector to appreciate and address land-related
environmental concemns in refugee camps;

(d] Invelve host communities in seiting up, planning and maneging
refugee camps; and

{e) Ensure the provision of adequate resources for the conservation
and rehabilitation of refuges camps.

3.6.8.2 lly displaced p

208. A significant number of Kenyans have been displaced from their
land as a result of tribal and land clashes. Thesc people are
currently hosted in camps for internally displaced persens, roadside
settlements, market centres and colonial villages established as
community concentration centres.

209. There are no Jegal, policy or institutional frameworks for dealing
with the issues that arise from internal displacement.

210. The Government shall:

{a) Undertakte an inventory of all genuine intemnally displaced
persons;

(b} Identify problems associated with the presence of internally
displaced persons such as additional land pressure and
competition for Jand based resources;

(c} Establish legal, policy and institutional frameworks for dealing
with the issues that arise from internal displacement; and

(d) Resettle as appropriate all internally displaced persons.

3.6,9 Informaul Settlements E
211. The essence of ‘informal” or ‘spontanecus’ or ‘squatter’ settlements is
the absence of security of tenure and planning. Many Kenyans live
as squatters, in slums and other squalid places. Squalters and
informal settlements therefore present a challenge for land planning
and development.
212. Sguatters are found en public, community and private land,
213. To deal with the difficulties experienced and caused by squatters
and informal settlements, the Government shall:
{8) Take an inventory of genuine sguatters and people who Live in
informal settlements;
{b} Determine whether land occupied by squatters is suitable for
human settiement;
(c) Put in place appropriate mechanisms for the removal of squatters
from unsuitable land and their resettlement;
{d} Facilitate planning of land found to be suitable for human
scttlement;
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land whenever male house heads succumb to illnesses occasioned

by the pandemic.

217. The HIV and AIDS pandemic underscores an urgent need to reform
culturel and legal practices that discriminate against women and
children with respect to aceess and ownership of land.

218, The Government shall:

(a) Put in place mechanisma to protect the land rights of people
living with HIV and AIDS and cnsure that these are not unfairly
expropriated by others to the detriment of such persons and their
families; and

(b} Facilitate public awareness campaigns on the need to write wills
to protect land rights of dependants in the event of death.

3.6.10.2 The Righta of Children and Youth

219. Children and youth require spzcial protection in matters related to
land rights because they are miners under the law and may not be
considered as grantees of land rights. Additionally, culture and
tradition exclude children and youth from accessing, and making
decisions over land.

220. In view of this precarious position and considering the problems
related to HIV and AIDS, children and youth require special
protection with regard to their land rights.

221, To protect the rights of children and youth, the Government shall:

{a) Enforce the Children’s Act (Cap 586) and supervise the
appointment of guardians for orphans to safeguerd their land
rights;

{b) Review the legislative framework to provide that minority does not
constitute a barrier to proprietorship where circumstances
indicate that conferring ownership rights upon a miner would be
appropriate;

(¢} Review, hanmopize and censolidate all the laws relating to
children’s inheritance of family land in order to recognize and
protect the rights of orphans;

{d) Review the laws on trusts and administration of estates with a
view to ensuring that trustees act in the best interests of the
beneficiaries of trusts and estates; and

(¢) Carry out public education campaigns so as to etcourage the
abandonment of cultural practices that bar the children and
youth from inheriting family land.

3.6.10.3 Gender and Equity Principles

222, Culture and traditions centinue to support male inheritance of
family land while there is lack of gender sensitive family laws, There
is conflict between constitutional and internationel provisions on
gender equality vis-d-vis customary practices that digeriminate
against women in relation to land ownership and inheritance.
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(¢} Ensure that land subject to informal settlement is developed in
an ordered and sustaineble manner;

() Facilitate negotiation betwecn private owners and squatters in
cases of squatter setUements found on. private land;

(g) Facilitate the registration of squatter settlements found on public
and community land for purposes of upgrading or development;

(h) Establish a legal framework and procedures for transferring

unutilised land and land belonging to absentee land owners to

squatters and prople living in informal settlements;

Develop, in consultation with affected communities, a slum

upgrading and resettlement programme under specified flexible

tenure systems;

(i) Put in place measures to prevent further slum development on
private land and open spaces;

(k) Facilitate the carrying out of informal commercial activities in a

lanned manner;

(1) Prohidit sele and/or transfer of land allocated to sguatters and
informal settlers; and

(zm) Put in place an appropriate legal framework for eviction based
on internsationally acceptable guidelines.

3.6.10 Cross-Cuttlug Issues Requiring SBpecial Intervention
214. This Policy recognizes the following as cross-cutting issues requiring
special intervention: poverty, corruption, HIV and AIDS, youth and
gender issues.
215. The Government shall:
(a) Adhere to and enforce the principle of non-discrimination to
ensure that these cross-cutting issues are adequately dealt with;
{b} Facilitate the channelling of resources to address poverty-related
and HIV and AIDS cceasioned problems;
fc} Facilitate the empoewerment of youth and women;
{d) Mainstream youth and gender concerns in anti-poverty
programmes; and
{z} Mainstream anti-corruption prevention measures and facilitate
public education and awareness creation programmes for all
stakeholders.

3.6,10.1 HIV and AIDS

216. The HIV and AIDS pandemic has had a significant impact on
cconomic productivity, specifically on utilisatien and preduction
from land based resources. It has aflected the most productive age
bracket, The pandemic has thus raised the ticed to reorganise rural
settlements with a view to rationalising agricultural preduction
systems. Further, it has adversely impacted on the land rights of
widows and crphans, who are invariably disinhetited of their family

@

223, Women are not sufficiently represented in institutions that deal with
land. Their rights under communal ownership and group ranches
are also pot defined and this allows men to dispose of family land
without consulting women,

224, Few women have land registered in their names and lack of financial
resources restricts their entry into the land market, Moreover
International Conventions on women’s rights relevant to women's
land rights ratified by the Government of Kenya have not been
translated into policies or laws.

225, To protect the rights of women, the Government shall;

(=) Put in place appropriate legislation to snsure effective protection
of women's rights to land and related resources;

(b} Repeal cxisting laws end outlaw regulations, customs and
practices that discriminate against women in relation to land;

[c} Enforce existing laws and establish a cleer legislative framework
to protect the rights of women in issues of inheritance to land
and land-based resources;

{d) Meke provision for joint spousal registration and documentation
of land rights, and for joint spousal consent to land disposals,
applicable for all forms of tenure;

(&) Secure inheritance rights of unmarried daughters in line with the
practices of the respactive communities;

(f) Facilitate public awarencss campaigns on the need to write wills
{e protect dependants in the event of death;

fg) Carry out public education campaigns to encourage the
abandonment of cultural practices that bar women from
inheriting family land; and

{b) Ensure proportionate representation of women in institutions
dealing with land at ail levels,

3.6,10.4 Matrimonlal Property

226, The cxisting laws and practices governing metrimonial property
diseriminates against spouses whose contribution to the acquisition
of such property is indirect and not capable of valiation int monetary
terms. Further, the courts have been inconsistent in determining
what amounts to such centribution, with the result that some
spouses have unfairly been dented of their rights to land.

227. To secure the rights of spouses to matrimonial property, the
Govermnment shall:

(a} Review succession, matrimonial property and other related laws
to ensure that they conform te the principle of equality betwean
women and men;

(b} Enact  specific legislation governing division of matrimonial
praperty to replace the Married Women'’s Property Act of 1882 of
England;

46



{c] Protect the rights of widows, widowers and divorcees through the
enactment of a law on co-ownership of matrimonial property;

(d) Put in place appropriate legal measures to ensure that men and
women are entitled to equal rights to land and land-based
resources during marriage, upon dissolution of merriage and
after the death of the spouse; and

{e) Put in place mechanisms to curb selling and mortgaging of family
land without the involvement of the spouses.

3.6.10.5 Cormption

228, Corruption has had serious nicgative effects in the distribution and
managementt of land as a resource. Existing statutes enacted to
specifically deal with corruption esmphasizes on criminalizing it,
thereby focusing on prosccutions as the most important means of
fighting cormuption (deterrence measures). This presuppeses an ideal
situation that cases will at =ll times be detected, thoroughly
investigated, successfully prosecuted and convictions obtained,

However, this has, more often than not, not been the case.

228. In order to prevent loss of the gains envisaged from the
implementation of the NLP, the Government shall facilitate
devel and impl 1 of public education and awarensss

creation programmes against corniption targeting:-

{a) Members of the public .

{b) All officers in the Ministry of Lands;

{c) Institutions envisaged in the NLP{National Land Commission,
District Land Boards, Community Land Boards, Local
Authorities, Land Property Tribunels, District Land Tribunals
Land Courts and Land Reform Transformation Unit}.
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235, The NLC shall have the following functions:

{a} Hold title to and manage public land on behalf of the
Government;

{b} Establishing and maintaining a register of all public, privatc and
community land in the country;

() Coordinate the realization of the multiple values of land, namely,
economic productivity, equity, environmental sustaipability and
conservation of indigenous culture;

(d} Exercise the powers of compulsory acquisition and development
control on behalf of the State and local authorities or
governments;

() Levy, collect and manage all land tex revenues except rates which
shail be collectad by district-based authorities;

{f) Develop the capacity of both DLBs and CLBs;

{g) Frovide technical services and coordinate the work of DLBs and
CLEs through establishment of NLC district offices;

{h) Install and operate an tlectronic land registry and also advise
DLBs and CLBs on establishing computerized land registries at
their respectivs levsls;

{i) Establish a Land Policy Research Centre (LPRC) in partnership
with universities and research institutions te coordinate land
policy research; and

{j) Establish and manage a National Land Trust Fund [NLTF) to
mobilize and pool financial resources for implementing this
Policy. The NLTF shall be administered by the Board of the NLC.

236. Within two years of its establishment, the NLC shall establish legal
and administrative mechanisms to:

(a) [nvestigate and document claims of historical injustices;

(b) Determine genuine cases of historical injustices and mechanisms
for redressing them;

[c} Recommend measures io be taken including restitution or
compensation; and )

{d) Specify a time peried within which compensation should be
cleimed.

4.2.1.1 Independ and Acco bility of the NLC

237, The existing legislative practice of giving Ministers the “power to give
directions of a general nature” to public agencies has invariably
compromised their independence including egencics dealing with
land.

238, The NLC should be accerded sufficient autonomy and independence
to perform its functions effectively and feirly. It should, howsver, he
accotnitable to the pecple of Kenya.

239, In erder to ensure the independence and accountability of the NLC,
the Government shall enact a ‘National Land Cornmission Aet’ tor
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CHAPTER 4: INSTITUTIONAL FRAMEWORK

230, The existing institutional framework for land sdministration and
meanagement is highly centralized, complex, and exceedingly
bureaucratie. As & result, it is perceived to be cerrupt and has not
been able to provide eflicient services. In addition, it does not involve
the public in decision. making with respect to land administration
and management, and is thus unaccountable.

231, The Government shall overbaul the existing institutional framework

for land ad ration and mar to:
(8} Facilitate the delivery of cfficient, cost-effective and equitable
services;

(b) Ensure devolution of land administration and management;

() Pacilitate access to. land administration and management by the
poor so that the secter can contribute to poverty reduction; and

(d) Ensure participation and accountability in land administration
and mansgement.

4.1 Structural Reform Principles
232, The institufional reform process will therefore be guided by the
following key principles: .
{2) Devolution of power and authority;
{b) Stakeholder participation;
(¢) Operational autonomy;
{d) Effective surveillance and performance monitering systems;
{e) Access to justice, gender equity;
{f) Appropriate enfercement mechanisms;
{g) Environmental sustainability; and
{h} Smooth trensition from the cument to the proposed
arrengements.

4.2 Pelicy Framework for Land Mansagement Institutions

233, The Government will set up three Key land manegement institutions:
the National Land Commission {NLC), the District Land Boards
{DLBs} and Community Land Boards (CLBs).

4.2.1 The fonal Land C ission (NLC)

234. The NLC shall be a constitutional body. Its composition shall be
defined by an Act of Parliament taking into account the need to
ensure broad representation, expertise, integrity and equity. The
nominees shall be vetted by Parliament and appointed by the
President.
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(@) Grant the NLC operational autonomy;

fb) Require the NLC to be directly accountable te Parliament for its
operations;

fcl Require ministerial directions to the NLC to be laid before
Parliament in writing; and

(d) Facilitate public participation and application of democratic
principles in the establishment and management of the NLC.

4.2.1.2 The NLT District Oifices

240, The NLC district offices will have several technical sections that are
needed to facilitate land administration and management including
land use planning, land adjudication, scttlement services, surveying
and mapping, recording of transactions, issuance of titles and land
valuation for operational land markets,

241. The transactions of the district land registry will cover private,
public and community land.

242. The personnel of the NLC district offices shall be appoinied on the
basis of established guidelines, standards and minimum
qualifications.

4.2.2 Tho District Land Borrds (DLBs}

243, The DLBs shall act as agents of the NLC at the district level and be
accountable to the NLC in the performance of their functions.

244. The DLBs shall be composed of democratically elected community
representatives and managed according to the structural reform
principles outlined in this Policy while paying special attention to
the needs of different communities.

245. The personnel of the DLBs shall be appointed by the NLC on the
basis of established guidelines, standards and minimum
qualifications.

246. District Land Boards shall have the mandate of promoting equitable
access {o land, conservation of cultural sites, protecting minority
land rights and redressing historical injustices. They will administer
public and private land on behalf of the NLC.

247, Other functions of DLBs shall include;

(a} Facilitating the efficient operation of land markets at the district
level; and

(b) Monitoring and evaluating land reform programmes at the
district level.

4.2,3 Community Land Boards

248. Community Land Beards (CLBs} shall constitute the third
institution of the devolved land administration end manegement
system for community land,

249. Membership of the CLB shall comprise of elected representatives of
people ordinarily resident in an area as determined by the DLBs in

50



consultation with the affected communities. Membership critera
shall respect ethnic diversity, gender, socio-political dynamics, and
environmental sustainability,
250, The functions of the CLBs shall include:
(a) Holding and managing community land;
(b) Documenting all community lands;
(¢] Regulating all transactions relating te community land; and
{d) Facilitating the recording and issuance of title by the DLBs.

4.3 Bupporting Agencies

251. Other important institutions in the land sector shall include the
ministry in charge of land, local authorities, land property tribunals,
district [and tribunals, Land Courts end a Land Reform
Transformation Unit.

4.3.1 The Ministry in charge of Lands

252. The Ministry in charge of Land shall within its rationalised roles end
reorganized structures undertake to devolve land administration and
menagement functions to the NLC, DLBs, CLBs and local
authorities.

253, The functions of the Ministry shall include:

{a) Giving policy direction to the NLC; .

() Making policies on land and coordinate their implementation;

(¢} Mobilising resources for the sector;

(d) Undertaldng policy advocacy and providing political leadership;

(¢) Facilitating implementation of the land policy reforms;

(f) Coordinating the management of the National Spatial Data
Infrastructure {NSDJ);

() Rationalising its functions with a view to privatising service
delivery where appropriate. For instance, surveying, valuation,
physical planning end revenue collection;

(h) Setting service standards, regulating providers, ensuring quality
control and capacity building;

(i} Monitering and evaluation of sector performance in collaboration
with civil society, the private sector and other stakeholders; and

{ij Coordinating and overseeing the statutory bodies established to
regulate land planners, surveyors, valuers and estaie agents.

4.3.2 Locrl Authorities

254, The tand use planning functions of local authorities shall be
reviewed to conform to this Land Policy.

255, The functions of leced muthorities set out in existing legislation on
agriculture and land based natural resources shell be harmonized
with this Policy.
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Proposed Organization Structure
The main elements of the preposed organization chart are shown below.

Proposed Organization Structure

Parifament
_______________ —y
1
1
H
¥ati High Court
Ministry in ?.“‘on.‘l !l.»nd Bl o
charge of Lands
District Land Community
Bogrds (DLBs} Land Boards
(CLBs)
Land Disputes
Tribunals
(LDTS)
i
! ADRs
Policy Courdinat Land Administration and Mapag: Arbitration
KEY .
= Direct Linkage -+ Consultation Linkage — - — - - Operation Linksge
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4.3.3 Property Tribunals

256. Currently there are two tribunals that regulate rents for residential
and business premises, that is, the Rent Restrictions Tribuneal and
the Business Premises Tribunal respectively,

257, The Rent Restrictions Tribunal Act shall be reviewed in order to
ascertain its necessity to protect workers and poor tenants from
sudden and rapid rises in the levet of house rents,

258, The continued relevance of the Business Premises Tribunal shall be
reviewed in light of the liberalisation of investment and trade.

4.3.4 Land Disputes Tribunals A

259. The Land Disputes Tribunal Act [No. 18 of 1990) shall be repealed
and, replaced by & more appropriate legislation for dispute resolution
at the District and Community levels.

260. Alternative Disputes Resolution (ADR) mechanisms such as
negotiation, mediation and arbitration shall be used by CLBs and
DLBs to facilitate fair and accessible justice on land matters.

4.3.6 Land Courts

261, Land disputes may, in addition to being addressed by DLBs and
CLBs, be referred to the land division of the High Court.
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CHAPTER 5: LAND POLICY IMPLEMENTATION FRAMEWORK

262. The Ministry shall, in consultation with other sectoral agencies and
development partners, set out a framework for the implementation
of this Policy. The envisaged Framework will provide for the
establishment of an interim administrative mechanism to
cperaticnalize this Policy pending the establishment of the NLC. In
addition, the Framework will provide for capacity building end
mechanisms for financing the implementation of this Policy.

5.1 Land Reform Transformation Unit

263. The Ministry of Lands shall establish a Land Reform Transformation
Unit {LRTU) to prepare for the implementation of the lend reform
programrte,

264. The LRTU shall be accorded decision malking autonomy to enable it
perform its functions.

265. The LRTU shall be led by a “Land Reform Coordinator” for an initial
period of two years subject to extension, with the specific tasks of:
(e) Facilitating the drafting and enactment of the legislation

necessary to implement this Policy;

{b} Facilitating the establishing relevant institutions;
(c) Facilitating the recruitment and training regunired personnel;
(d} Facilitating the mobilisation of financial and other resources;
{¢) Facilitating the organization of civic education:; and
{f) Ensuring a smooth transition to this Policy.

266, The Land Reform Coordinator shall be guided by the programmes
and priarities outlined in the “Land Policy Implementation
Framework” under this Policy.

5.2 Capreity Building

267, Training shall be undertaken to build capacity of ministerial staff,
staff of the Land Reform Transformation Unit, national and lecal
level institutions that will be invelved in policy coordination, land
administration and management, and arbitration functions.

5.3 Policy Enforcement

268, In order to instil good governance in land administration and
management, there will be need to put in place integrated
enforcement measures and protect the Policy from political and/for
other interference. This policy will form the basis for, and be
recognized as the overall guide to all other land related policies.

54



Annex 6

The Land Acquisition Act (Cap. 295) (1983)
Revised Edition 2010
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