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INTRODUCTION

1. Objectives of the Study

The technical assistance from the Japan International Cooperation Agency (JICA) entitled “The Study
on Institutional Improvement for PPP in the Philippines” (the Study) started on March 2011 was
supposed to be terminated in November 2011. However as the TOR of the Study was revised two
times upon request of National Economic Development Agency (NEDA) and the concerned entities,
the term was extended to February, 2012. The objectives of the Study are to assist in the establishment
of the Public-Private Partnership (PPP) framework, and find appropriate ways of JICA’s contribution
in terms of financing, using official development assistance (ODA) and private sector investment fund
(PSIF), and technical assistance for capacity building of concerned public entities.

2. Framework of the Study

The Study was conducted under the guidance of the NEDA as counterpart agency together with its
subsidiary, the PPP Center and the Department of Finance (DOF). The Study was made in close
collaboration with the line agencies such as the Department of Public Works and Highways (DPWH),
Department of Transportation and Communication (DOTC), Metropolitan Waterworks and Sewerage
System (MWSS) and Department of Energy (DOE) (sector analysis).

The course of the Study is largely divided into three phases. The first phase from March 28 to June,
2011 was intended to clarify initial findings of PPP with respect to PPP legislation, PPP institution,
PPP finance and the five sectors (toll road, urban railway, airport, water supply and energy).

The Study Team then made further study and analysis during the second phase from July to November,
2011. Because of the change of legal structure and expected functions of the Philippine Infrastructure
Financing Facility (PIFF) as a long-term lending institution, the Study also changed its scope from
advisory services to ADB to output-based work, i.e., to propose finance scheme for PPP projects
promotion. Importance of PPP feasibility study (F/S) was also emphasized by the Study Team so that
a case study of two projects out of 2011 rolled-out projects with proposed finance scheme was added
to the scope of works of the Study. As a result, the Study changed its scope of works twice due to the
reasons stated above during the second phase.

The third phase (early December 2011) corresponds to finalization of the Study including preparation
of a case study.

The last field survey was made in the beginning of early February, 2012 in order to explain the final
report, particularly the proposal made by the Study Team and discuss further technical assistance.
3. PPP Cooperation Workshop* and Mini-Workshops

In the course of the Study, the PPP Cooperation Workshops were held three times in close
collaboration with the NEDA and the PPP Center. The 1* PPP Cooperation Workshop was conducted

! See Appendix A1, 2, 3 for workshop programs.
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on April 15, aiming to promote PPP in the Philippines. The Study Team presented the following: 1)
Government roles in PPP framework and 2) Risk management in five sectors, followed by open
discussions.

The 2™ PPP Cooperation Workshop was held on August 26, 2011 with the agenda consisting of the
general session focusing on PPP institutional issues and PPP finance schemes, and the breakout
session where principal issues of four sectors (toll road, urban railway, airport and water supply) were
intensively discussed among the participants.

At the 3™ PPP Cooperation Workshop (Round Table), held on December 6, 2011, the proposed
financial institutions of viability gap fund (VGF) and Philippines infrastructure public finance facility
(PIPFF) were mainly discussed together with PPP project selection and road map. The current issues
of PPP projects in three sectors (metro transportation, airport and toll road) were also discussed.

The mini-workshops were also held several times primarily with DOTC and MWSS with discussions

focusing on risk identification and preparation of risk matrixes including identification of mitigation
2

measures-.

4. Changes in Scope of Works during Study Period

The terms of reference (TOR) for the Study consist of the following four components:
1) Advisory on design and operation of project development and monitoring fund (PDMF) and PIFF
being studied under technical assistance from ADB,
2) Capacity development of line agencies for risk analysis,
3) Advisory on legal framework of PPP, and
4) Advisory on efficient and speedier processing of PPP projects.

During the Study period, NEDA requested the Study Team to make tentative proposal on PPP project
selection and road map for institutional improvement of PPP. Consequently, the scope of work of the
Study Team has been changed in consultation with JICA. Regarding lending institutions, PIFF was
supposed to be established as an “investment house” as recommended by KPMG (ADB’s consultant)
but this idea was rejected by ADB. Instead, ADB (Private Operation Department) has decided to
promote private equity fund as PIFF which would not be the appropriate lending institution for PPP
project, because it is a pure private entity.

Reflecting the circumstances, the Study Team was obliged: 1) to propose the establishment of two
public financial institutions, i.e. VGF and PIPFF, and 2) to present appropriate PPP project selection
procedure including criteria and road map for institutional improvement as shown in Table 1 below.

This final report (FR) basically covers the above scope of works including the case study under the
recommended financial framework (VGF and PIPFF). A case study presents financial impact of VGF
and PIPFF on two PPP projects (urban railway and airport sectors).

2 See Appendix A-4 for mini workshop handout.
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Table 1

Comparison between Original and Modified Scope of Works

Original Scope of
Works

1°* Change in Scope of
Works

2" Change in Scope of
Works

1. PPP finance

Advice on PDMF
and PIFF from risk
point

Advice on operations
and structuring of
PIFFand onJICA’S
possible contribution
using ODA and PSIF

Proposal for establishment
of the two public financial
institutions, VGF and
PIPFF

2. Capacity Advice to line Advice to line agencies
development agencies and PPP and PPP Center on their
Center with capacity building
emphasis on risk
analysis
3. Legal Advice on
framework improvement of the

existing PPP related
laws and regulations

4. PPP process

Advice on effective
processing

Advice on PPP projects
selection including
criteria

Preparation of project
selection procedure
including criteria

5. Road map

Not required

Advice on preparation
of a road map for
institutional
improvement of PPP

Preparation of a road map
for institutional
improvement of PPP

6. Case study
under the
recommended
financial
framework

Not required

A case study (PPP F/S) of
two projects out of 2011
rolled-out projects with
recommended financial
framework

7. Tariff design
and regulatory
framework

Not required

Evaluation of the present
situation and future
recommendations in each
sector

Source: JICA Study Team

5. Components of Reports

The reports of the Study are comprised of the main report (Molume 1) and a case study (Molume 2).
The components of the main report consist of the three parts, namely, i) current state of PPP
framework, ii) sector study for PPP projects improvement, and iii) recommendations. The main report
includes appendixes supporting the three components. A case study is separately compiled as Volume
2. A case study summarizes financial impact of the two funds (VGF and PIPFF) on two projects
(airport and LRT) based on PPP options (BOT and hybrid system).



Part I.

Current State of PPP Framework
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CHAPTER 1 POLICY FOR PPP PROMOTION

Studies of government, official donor organizations, and scholars have pointed to the poor state of
Philippine infrastructure as a key binding constraint to growth. Fiscal problems since the late 1990s to
2005 that re-emerged in the past couple of years (mainly, inadequate tax effort) have limited the
government’s ability to allot funds, much less sustain spending in basic infrastructure. Investment
surveys, meanwhile, showed that perceived difficulties in managing risks associated with
capital-intensive long-gestating projects in the Philippines (particularly uncertainties on the regulatory
side) have discouraged private investments.

Acknowledging fiscal constraints, the new government elected in 2010 focused its attention on
attracting private monies into Philippine infrastructure through public-private partnerships. The
President in his first state-of-the-nation address before congress highlighted his administration’s
strategy to focus on this mode of scaling up infrastructure investments. In line with this, the
government held its “Infrastructure Philippines 2010” conference in November 2010, where it became
clear that the government will be actively promoting solicited projects and to this end, stated their
readiness to cover regulatory risks, among others.

The Medium-term Philippine Development Plan (MTPDP) 2011-16 unveiled in mid-2011 likewise
stated that the “government shall rely on the public-private partnership (PPP) scheme to implement the
bulk of its infrastructure programs.”

In various pronouncements, authorities have underlined that the new direction for PPP is toward more
strategic, competitive, transparent and proactive partnerships, and away from ad hoc, supplier-driven
unsolicited and opaque processes that have characterized projects in the past.

Among the weaknesses identified by the government and analysts that need to be addressed in order to
move to this new model for PPP are the following:

a) lack of pipeline of feasibility studies for projects that can be bidded out;

b) Inadequate technical, financial and legal institutional capability of line and oversight agencies to
prepare, evaluate, negotiate, and contract out PPP projects;

c) Lack of clear sector plans, and unclear legal and regulatory framework for some sectors;

d) Unclear policies and lack of institutional mechanisms for providing subsidies and VGF for
projects that are economically desirable but not commercially viable;

e) Delays in providing and delivering right of way by government;
f)  Inappropriate tariff levels and adjustment mechanisms;

g) Inability to deliver/enforce contract obligations of government, including lack of credible
mechanisms for guaranteeing risks;

h) Politicized decision making;

The government’s overall framework for PPP to address these constraints remains a work in progress,
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including the fundamental policies on project selection for PPP vs. alternative modes of financing. For
instance, the PPP Center’s priority project list includes two projects in the social sector (public school
buildings and supply of vaccines) that do not fall in the traditional definition of projects that are ideal
for PPP, i.e., with revenue streams to help cover part of the cost, but are nonetheless being pursued as
PPP projects. Substantial amounts of technical assistance are being provided by JICA, ADB,
Australian Agency for International Development (AusAID) and other donors to help develop
government's institutional set-up and capacities, especially of the PPP Center, the central point of
coordination and promotion for this program.

As quoted from an ADB technical assistance paper, "the government's institutional set-up and capacity
are insufficient to effectively promote and implement PPP projects in the Philippines. The PPP Center
lacks the necessary technical capacity and authority to optimally perform its role as government's
central PPP unit. There seems to be lack of clarity in delineation of responsibilities between the PPP
Center and the build-operate-transfer (BOT) group of NEDA. and government agencies, both at the
central and local levels. In the Philippines, systems and capacity are insufficient to prepare bankable
PPP projects. Government agencies have insufficient project preparation capacity to address the wide
range of complex economic, financial, technological, institutional, social, environmental, legal and risk
sharing issues associated with large scale infrastructure projects. Many government agencies lack
sufficient resources to attract quality expert advice to help prepare bankable PPP projects. "

Even as this institutional capability building is being done, government is attempting to learn by doing,
striving to bid out PPP projects as early as possible, when they are ready and where the line agencies
have bought in on the PPP modality, and where there are available monies in implementing agencies’
budgets to cover needed expenses, including VGF, to bring the projects to market. At present, the most
advanced projects are in Department of Public Works and Highways (DPWH), Department of
Education (DepEd) and Department of Health (DOH). This approach will hopefully give rise to
workable models of how the public sector can more effectively promote PPP projects. Given the lead
time needed to bring complicated infrastructure projects to market as well as the new administration’s
emphasis on transparency and quality at entry, government to date has yet to put a project up for bid
(with only a four-lane, four-kilometer toll road, i.e., Daang Hari, ready to go).

More recently, the new leadership in the Department of Transportation and Communication (DOTC)
announced a “hybrid model” of carrying out PPP projects that broadly involves tapping official
development assistance (ODA) to finance the fixed component of an infrastructure system (e.g., for
railway, the tracks) while bidding out the variable component (e.g., rolling stock, operation and
maintenance, etc.) to interested private sector proponents. This is seen as a way for government to
deliver necessary infrastructure services at least cost to users. Some quarters also view the preference
for this model as reflecting the current government’s hesitation to provide upfront cash as VGF that
may be perceived as subsidy to the proponents rather than support to the project. Nevertheless, there
are to date no specific guidelines on how this model will be implemented, considering there are a
number of approaches for this, and whether this is general policy for all sectors. Moreover, the private
sector has raised concerns about potential delays associated with introducing the ODA leg which adds
another layer of complexity in reconciling policies and procedural requirements of government, official
funders, and private investors. For this track to advance, there is a need for the government and
development partners to develop detailed policies and procedures that will make this work.
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CHAPTER 2 LEGAL ISSUES

2.1 Overview of PPP-related Laws and Regulations

2.1.1 Background on the Introduction of PPP-related Laws and Regulations and
Legal Status

(1) Brief History of Pre-PPP Era in the Philippines

In 1977, pursuant to Presidential Decree No. 1113, the Philippine National Construction Corporation
(PNCC, originally named as the “Construction and Development Corporation of the Philippines
(CDCP)”) was granted a 30-year franchise to operate, construct and maintain the North and South
Expressways and the Metro Manila Expressway. PNCC constructed the North Luzon Expressway
(NLEx) and South Luzon Expressway (SLEXx) in the 1970s and 1980s, respectively (This is the
befinning of franchise mode).

In early 1990s, since original franchise holders like PNCC did not have enough financial capacity to
undertake capital intensive infrastructure projects, the government accepted the private proponents’
unsolicited proposal to finance and jointly undertake these new projects with the original franchisers
utilizing the latter's franchises. This was the start of utilizing the JV approach for undertaking PPP
infrastructure projects. At the same time, the approach based on the BOT Law has been introduced in
various sectors such as toll road, urban railway, airport, water, and power in order to utilize private
funds effectively for non-JV infrastructure projects. The purpose of JV and the BOT Law approach is
the same, which is to utilize private funds to promote infrastructure developments; however, the legal
bases for the JV and BOT Law approaches in undertaking an infrastructure project are different (JICA
PS, 2010)".

2 Background on the Introduction of the BOT Law

The Philippine BOT Law was enacted against the background of power crisis and financial pressure
of the then administration. In the Philippines, the serious power shortage had continued since the
latter half of the 1980s and the power supply was often cut off for many hours a day. One of the major
issues for Corazon Aquino’s administration was how to increase power supply despite government's
budget shortage. She enacted Executive Order (EO) No. 215 in 1987 which allowed the private sector
to build and operate energy generation facilities. It was during the end of her term in 1990 that the
Philippine BOT Law (Republic Act No. 6957), which encouraged and provided incentives for the
private sector to finance, construct and operate and maintain infrastructure and development facilities
normally financed and undertaken by the government, was passed by the Philippine congress. On the
basis of the Electric Power Crisis Act of 1993 (Republic Act No. 7648) passed during the Ramos
Administration which gave the President of the Philippines authority to enter into negotiated contracts
for the construction, repair, rehabilitation, improvement or maintenance of power plants, projects and

1 JICA PS: Japan International Cooperation Agency, “Preparatory Survey for Public-Private Partnership (PPP) Infrastructure
Development Projects in the Republic of the Philippines”, 2011.
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facilities, and the BOT Law, and its amendment in 1994 by Republic Act No. 7718, independent
power producer projects were actively pursued and undertaken, and the power supply condition of the
Philippines was improved to a great extent.

3) Background on the Introduction of the JV Guidelines

There is no specific Philippine statute governing JVs except the general law on partnerships. In 1989,
then President Corazon C. Aquino issued Memorandum Order No. 266 to provide general guidelines
for government-owned and controlled corporations (GOCCs) to enter into JVs with the private sector.
In 2005, President Gloria Macapagal Arroyo issued EO No. 423, which mandated the National
Economic and Development Authority (NEDA), in consultation with the Government Procurement
Policy Board (GPPB), to issue guidelines regarding JV agreements of GOCCs, government corporate
entities, government instrumentalities with corporate powers, government financial institutions, and
state universities and colleges (SUCs) with private entities. The JV guidelines were drafted and
approved in 2008. (Alberto C. Agra, 2011)*

4) Legal Status of PPP-related Laws and Regulations

a) _Outline of PPP-related Laws and Regulations

The BOT Law was enacted in 1990 and amended in 1994 by Republic Act No. 7718. The Philippine
BOT Law stipulates the different PPP modalities allowed, nationality restriction, PPP project approval
process, solicited and unsolicited mode®, government guarantee and support, etc. The detailed
implementing rules of the BOT Law are stipulated in its implementing rules and regulations (IRR),
the latest of which was issued in 2005. The IRR covers all private sector infrastructure or
development projects undertaken by national government agencies, including government-owned or
controlled corporations (GOCCs), government financial institutions (GFls), state universities and
colleges (SUCs) and local government units (LGUs). For LGU projects, concerned LGUs may
formulate additional guidelines/procedures not in conflict with the BOT Law and its IRR and
pertinent provisions of Republic Act No. 7160 (Local Government Code of 1991) and its IRR.

The other legal basis of PPP in the Philippines is the JV Guidelines issued by NEDA in 2008 pursuant
to EO No. 423 dated 30 April 2005. The 2008 JV Guidelines prescribe the rules, guidelines and
procedures in forging JV agreements between private entities and GOCCs, government corporate
entities, government instrumentalities with corporate powers, GFls and SUCs.

There is also Republic Act No. 9184 (the “Procurement Law”) that was passed on January 10, 2003. Tt
applies to the procurement of infrastructure projects, goods and consultancy services, regardless of
source of funds, whether local or foreign, by all branches and instrumentalities of government, its
departments, offices and agencies, including GOCCs and LGUSs. The detailed implementing rules of
the Procurement Law are stipulated in its revised IRR, which became effective on September 2, 20009.

2 A.C. Agraetal. (2011) Knowing PPP, BOT and JV, A Legal Annotation

® There are no unsolicited proposals under RA 6975. It is not provided for. The general intention of RA 7718 is to make the
BOT Law (RA 6975) easier and more attractive to investors. The lawmakers intended to expand the coverage and liberalize
the procedure. The inclusion of unsolicited proposals is a major amendment from RA 6975. (Source: A. C. Agra et al. (2011)
Knowing PPP, BOT and JV, A Legal Annotation, p. 79)
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The GPPB issues guidelines, circulars, and policy opinions to supplement the IRR as may be
necessary.

b) Position of PPP-related Laws and Regulations in the Legal Structure of the Philippines

The BOT Law is “law” which is passed by the national congress and has priority over EOs and the
BOT IRR which are not passed by the national congress. Also, the BOT Law is “special law” and has
priority over “general laws” such as civil law and corporation law in case there are conflicts in their
respective provisions (BOT Law Sec.13).

The hierarchy of the legal structure in the Philippines is: 1* - Constitution, 2nd - Law, 3rd - EO, 4th -
IRR, and 5th - Guidelines. Therefore, if there is a provision in the BOT IRR or 2008 JV Guidelines,
which contradicts the BOT Law, the provision in the EO, IRR or JV Guidelines would be considered
null and void.

Looking at other countries’ practices, in Japan, the Act on Promotion of Private Finance Initiative
(PFI), similar to the Philippine BOT Law, is also a “special law” which modifies its “general laws”
such as the Local Government Act, Civil Code, Act on Land and Building Lease, and Companies
Code. On the other hand, the legal basis of PPP in Indonesia is a presidential regulation (PR), which is
not a “law”; the PR does not have priority over the laws.

The merits for having a “law” as the legal framework of PPP are that the law can modify the other
general laws if there are contradictions, and the government policy can be set permanently.  Since an
amendment to a law needs to be passed by the national congress, it is more difficult to amend a law
than revising a regulation. On the other hand, there are also demerits. If the law is too detailed, it
would cause a lack of flexibility in view of the difficulty in amending the law. Some provisions
stipulated in the BOT Law are too detailed, preventing flexible execution of said law (Llanto, 2010).*

The 2008 JV Guidelines are formulated pursuant to EO No. 423 (series of 2005) and the IRR of the
BOT Law are the rules and regulations issued pursuant to the BOT Law. These must be consistent
with EO No. 423 and the BOT Law, respectively, pursuant to which it was issued. If there is any
inconsistency between EO No. 423 and the JV Guidelines, the EO shall prevail over the JV
Guidelines.

(5) Preference in the Use of the JV Guidelines

Based on the legal structure of the Philippines, the 2008 JV Guidelines need to be consistent with the
BOT Law if the JV modality was included in the BOT Law; however, at present, there is no provision
for the JV modality in the existing BOT Law. Therefore, an implementing agency (IA) and private
proponents are not required to comply with the provisions of the BOT Law if they select the JV
modality. They only need to comply with the 2008 JV Guidelines.

JV modality is easier for both 1As and private sector to pursue compared to other PPP modalities
under the Philippine BOT Law, particularly in government approvals that need to be obtained. For
example, the national PPP projects under BOT Law need to be approved by the Investment
Coordination Committee (ICC) of NEDA or the NEDA Board depending on the cost of projects;

*Gilberto M. Llanto, “A Review of Build-Operate-Transfer for Infrastructure Development”, 2010
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however, no approval from NEDA is required for JV projects. Due to the aforementioned reasons, 1As
and private proponents prefer to use the JV modality whenever possible.

2.1.2 Comparison between Procurement Process under the BOT Law and the
2008 JV Guidelines

As mentioned in Section 2.1.1 (5), it seems the JV is preferred by IAs and private proponents since
the guidelines generally require fewer government approvals and entail a shorter processing period.
However, it is difficult for the government to know and clarify the situation of PPP projects
undertaken under the JV Guidelines. There is less transparency in the procurement process undertaken
under the 2008 JV Guidelines, which is often cited as a problem in previous studies (JICA PS).

The major differences between the BOT Law and the 2008 JV Guidelines in their respective
procurement process are as follows (See also Table 2.1-1):

QD Difference in Eligible PPP Modalities

Under the BOT Law, the allowable modalities can be a combination of build, operate, transfer, lease,
rehabilitate, add, develop, own, manage, supply, construct, finance (BOT Law Sec. 2). On the other
hand, the 2008 JV Guidelines only stipulate the JV modality.

(2) Difference in Approval Requirements

Under the BOT Law, PPP projects need to be approved by NEDA-ICC, NEDA Board, the Office of
the President (OP) or Department of Finance (DOF) or Department of Budget and Management
(DBM) but these approvals are generally not required under the JV Guidelines. For example, national
projects costing up to three hundred million pesos (P300,000,000) shall be submitted to ICC of NEDA
for approval and to the NEDA Board for projects costing more than three hundred million pesos
(P300,000,000) under the BOT Law but not required under the JV Guidelines. As for projects
undertaken under JV Guidelines, the general rule is that no NEDA approval or DOF or DBM approval
is necessary. However, Section 8, Paragraph 2 of the JV Guidelines require that pursuant to Section 10
of EO No. 423, the heads of government entities should submit to NEDA the salient features and a
copy of the JV agreements amounting to at least three hundred million pesos (P300,000,000) together
with all documents required thereto for monitoring of compliance with relevant policies, procedures
and conditions for approval of the JV undertaking. Also, under Section 7.2 of the 2008 JV Guidelines,
for JV activities that will require national government undertakings, subsidies or guaranties, DOF
and/or DBM clearance/approval need to be secured.

3) Difference in Finance Resources

Under the BOT Law, private sector proponents are considered as main players for financing
especially for BOT, build-transfer (BT), build-own-operate (BOO), and build-lease-transfer (BLT)
(BOT Law Sec. 2). On the other hand, financing may be done jointly between a government entity
and a private sector proponent under the JV Guidelines.

(4) Difference in Requirement for Reasonable Rate of Return

In case of negotiated contracts, a rate of return shall be determined by ICC of NEDA prior to the
negotiation and/or call for proposals. If the project is a negotiated contract for public utilities projects
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which are monopolies, the rate of return on rate base shall be determined by existing laws, which in
no case shall exceed 12% (BOT Law Sec. 2(0)). On the other hand, there is no requirement for the
imposition of a rate of return under the JV Guidelines.

(5)

Difference in Conditions for Unsolicited Proposal

Under the BOT Law, an unsolicited proposal may only be accepted by government under certain
conditions such as the project involves a new concept or technology and/or not included in the 1A's
list of priority projects, no direct government guarantee, equity or subsidy required, NEDA-ICC
clearance before negotiations, and undertaking a Swiss Challenge (BOT Law Sec.4-A). However, all
these conditions are not required under the JV Guidelines.

(6)

Difference in Processing Period

Under the BOT Law, the processing period is expected to be between 250 to 410 days, but only 90 to
165 days under the JV Guidelines.

Table 2.1-1 Comparison between BOT Law and JV Guidelines
Aspects BOT Law JV Guidelines
Eligible PPP | Combination of Build/ Operate/ | Joint Venture (continuing/ ongoing
Modalities Transfer/ Lease/ Rehabilitate/ Add/ | concern/ operation/ management)
Develop/ Own/ Manage/ Supply/
Construct/ Finance
Approval NEDA-ICC; OP; DOF/ DBM | Governing Board or duly authorized

Requirements

approvals may be required

representative; No NEDA-ICC required,
As a general rule, no OP and DOF/ DBM
approvals

Finance Private Sector Proponent Joint between Government Entity and
Resources Private Sector Proponent
Reasonable Prior to negotiation/ comparative | No requirement for imposition of Rate of

Rate of Return

proposal approval by NEDA-ICC for
public utility monopolies (Maximum
12%)

Return

Conditions for

Requirements:  New  concept or

No such requirements; JV allowed for

Unsolicited technology/ not priority project; No | any project
Proposal direct government guarantee; No

comparative/  competitive  proposal

received; NEDA-ICC clearance before

negotiations
Processing 250 to 410 days 90 to 165 days
Period

Source: Alberto C. Agra (2011) Knowing PPP, BOT and JV: A Legal Annotation
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2.1.3 PPP Projects in the Philippines

There is no single definition of PPP in the world. In the Philippines, it seems that PPP includes
privatizations such as the Manila water concession projects. Since the BOT Law was enacted in 1990,
103 PPP projects have reached financial closure by 2009 (IBRD PPl Database)’. Most of the PPP
projects were in the energy sector and only a few PPP projects were undertaken in the remaining
sectors of transportation, water and sewerage, and telecommunication.

As mentioned above, the PPP projects in the Philippines helped its economy and society considerably,
especially the power projects introduced in the 1990s which saved the Philippines from a power crisis.
At the same time, however, the problems regarding the PPP-related laws and regulations have been
pointed out in various studies such as in the aforementioned JICA PS. Based on the abovementioned
IBRD PPI database, nine PPP projects were cancelled or have failed from 1990 to 2009. One of the
key projects which was cancelled was the Ninoy Aquino International Airport (NAIA) Terminal 111
Project. Philippine International Airport Terminals Co., Inc. (PIATCO) entered into a concession
agreement with the government in 1997. However, the Arroyo administration went to court to
invalidate the concession agreement with PIATCO for various invalid provisions contained in the
concession agreement, and illegality of the government guarantee issued to PIATCO. The Philippine
Supreme Court supported the government’s claims and voided the concession agreement with
PIATCO in 2003.

The major problems of PPP projects under the BOT Law are limited competition and insufficient
transparency of unsolicited proposal projects, breach of contracts by the government, and limitation
on foreign investments and borrowings. The details of these issues arising from PPP-related laws and
regulations are discussed in Section 2.2.

2.2 Issues Arising from PPP-related Laws and Regulations

The JICA Study Team conducted reviews of existing studies on the PPP related Law, interviewed
private proponents and reviewed comparative studies among other Asian countries regarding the PPP
related Law. The legal issues which are identified through this Study are described below.

221 Unsolicited Proposals are Too Many

In the past, the Philippines learned valuable lessons from undertaking projects via the unsolicited
mode, such as lack of transparency and disputes between the government and private proponents.
NEDA emphasizes the solicited mode for priority projects under the Medium Term Philippine
Development Plan (MTPDP)/ Midium Term Public Investment Program (MTPIP), but the BOT Law
leaves room for undertaking projects through the unsolicited proposal mode.

1) Limited Competition

One of the major reasons for applying PPP to public utility projects is to achieve a higher value for
money (VFM), and high competition through a public procurement process is a key factor to achieve
it. However, the competitiveness during the procurement process for unsolicited proposal projects is

% Refer to Section 4.11 for the detailed track records of PPP project.
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not sufficient. Unsolicited project proposals under the BOT Law require undertaking a Swiss
Challenge, which gives the proponents who did not submit the original unsolicited proposal a chance
to compete with the original proponent by submitting a better bid than that submitted by the original
proponent. However, the period of time allowed for proponents to submit comparative or competitive
proposals is only 60 working days, which is not sufficient for non-original proponents to prepare
competent proposals. The time period for submitting comparative proposals of 60 working days is one
of the reasons for insufficient competition in unsolicited proposal projects. As a matter of fact, only
one Swiss Challenger has beaten an original proponent in the past (Llanto, 2010). In order to
eliminate constraints of competition in unsolicited proposal projects, the period of time for Swiss
Challenge should be extended beyond 60 working days.

(2)  Providing Inappropriate Indirect Subsidies

One of the conditions for the government to be able to accept an unsolicited proposal projects under
the BOT Law is for the project not to require or have a “direct” government guarantee, subsidy or
equity (BOT Law Sec. 4-A). When government subsidies or guarantees are required in a PPP project,
the PPP project should be undertaken through the solicited mode to minimize the expenditure of the
government/taxpayers. From this point of view, approving unsolicited proposals should be limited to
projects which do not involve any type of government subsidy or guarantee. However, many
unsolicited projects actually receive subsidies from the government because the existing BOT Law
does not prohibit providing “indirect” subsidies to unsolicited proposal projects. The term “indirect”
is vague and have caused controversies in past PPP projects. For example, in the Casecnan Transbasin
Multipurpose Project, the Department of Agriculture (DA) insisted that an annual subsidy of PHP 1.2
billion is an indirect subsidy because the farmers would be the actual beneficiaries of the subsidies.
The DBM expressed the opinion that the aforementioned subsidy is a direct subsidy and that the
government would effectively subsidize the National Irrigation Administration (NIA), which in turn
would use the subsidy to pay for the water delivered by the private proponent. NIA has earlier agreed
to pay the private proponent for the annual delivery of water estimated at 809.1 million m® regardless
of whether the water was actually delivered or not (Llanto, 2010). Allowing indirect government
subsidies is one of the major issues of the existing BOT Law in terms of providing subsidies to certain
private proponents which are not selected through a competitive public procurement procedure. For
the aforementioned reasons, direct or indirect subsidies should not be allowed for unsolicited proposal
projects.

3) Insufficient Transparency

Since a concession right provides a privilege to a certain private proponent, there should be
transparency in the selection of the private proponent. However, under the BOT Law, the 1As
negotiate with the private proponents in closed meetings and decide whether the unsolicited proposals
should be submitted to NEDA or not. This lack of transparency is reported as one of the reasons for
the government’s unpreparedness and for approving inappropriate design or risk allocations (Llanto,
2010; JICAPS, 2010). Transparency of unsolicited proposal projects should be improved.
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2.2.2 Insufficient Government Functions and Non-compliance with Agreements

(1) Lack of Standard Mechanism to Provide Subsidies

Government subsidies are currently provided under each government agency's budget. There is no
standard mechanism for prioritizing and allocating government subsidies for PPP projects. Also, the
transparency for selecting the project which would receive government subsidies and deciding the
amount of subsidies is insufficient. Procedure for prioritizing and providing government subsidies and
decision making of the amount of subsidies should be standardized and be transparent to properly
allocate government's limited resources to the most important projects. For example, in India, a
separate viability gap fund (VGF) has been established by its finance department and this fund
provides subsidies to PPP projects. The prioritization of allocations of subsidies is standardized
throughout the ministries and transparencies are secured under the VGF approach.

(2)  Non-compliance with Agreements and Lack of Performance Guarantee

In the Philippines, the government often does not fulfill its obligations under the PPP contracts. For
example, the Toll Regulatory Board (TRB) sometimes did not approve increases in tariff rates
required under the PPP contracts. According to the result of interview with private proponents, a
majority of the interviewed private proponents pointed out regulatory risk as a major hindrance for
their participation in PPP projects. Also, the cost incurred by the private proponents, as a result of
government’s non-fulfillment of the terms of the agreement, should be compensated by the
government. However, Article VI, Section 29 of the Constitution of the Republic of Philippines
prohibits the government from spending public funds without an appropriation by congress; therefore,
the fulfillment of compensation is dependent on whether congress passes an appropriation for
payment of compensation to the private proponents affected. There is also no provision in the BOT
Law that guarantees payment by government of any compensation due to the private proponents in
case of government’s failure to comply with its obligations under the PPP contracts.

Since private proponents have concerns whether government will fulfill its obligations under the BOT
contracts, a system to guarantee government's performance should be introduced. For example, in
Indonesia, the Ministry of Finance created the fund called Indonesia Infrastructure Guarantee Fund
(IIGF) and international organizations guaranteed it, which guarantees the government's performance
also. In case of non-fulfillment by the government of its obligations under the PPP contracts, private
proponents file claims to the IIGF for compensation and IIGF then claims against the government to
recover the amount that 1IGF paid to the private proponents. 1IGF might provide useful insight for
establishment of a performance guarantee system in the Philippines.

3 Delay in Right of Way (ROW) Acquisition

Based on interview to private proponents conducted by the JICA Study Team, most of the private
proponents pointed out the delay of land acquisition as one of the biggest problems for them to
participate in PPP projects. Since ROW acquisition or land acquisition requires undertaking
expropriation proceedings that only government can exercise (Republic Act No. 8974), private
proponents cannot control risks regarding the delay in ROW acquisition. Therefore, those risks should
be shouldered by the government. However, in the Philippines, it is common to enter into a PPP
contract prior to completion of ROW acquisition necessary for the project and the risks associated
with the delay in ROW acquisition are actually shouldered by private proponents. For example, it is
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generally said that a financial institution does not approve financial closure until the completion of
ROW acquisition for the project; hence, a private proponent cannot start construction (JICA PS, 2010).
Then, the delay of construction causes the delay of opening the project facilities, which causes a time
delay of income earnings. During the time of income earnings delay, private proponents need to spend
for operating costs of the company and maintenance costs for financial agreements. Therefore, the
delay of ROW acquisitions would possibly cause tremendous disadvantage to private proponents.

2.2.3 Limitation of Foreign Investment and Borrowing, and Foreign Exchange
Risk

(2) Restriction on Foreign Investment

Foreign entities’ participation is very much expected in the areas where domestic companies do not
have sufficient experience or financial resources. However, the existing Foreign Investment Act of
1991 (RA No. 7042) and the BOT Law restrict the operators of public utilities to Filipinos or an entity
in which at least 60% of the capital is owned by Filipinos. Therefore, foreign investors cannot
undertake PPP projects in these sectors even by investing cash and knowhow, which may lead to
lower incentives for foreign investors to enter the PPP market in the Philippines. The purpose for
restricting foreign investment is to protect domestic private proponents in certain strategically
important sectors. This results in lower VFM since it restricts competition and this outweighs the
advantage of protecting a certain sector. The foreign entities’ participation restriction should be lifted
for certain PPP projects.

(2)  Ceiling on Foreign Loan Guarantee

Since the project period of PPP is usually long (50 years maximum according to BOT Law) and the
project incomes are flat during the term, another key factor to promote PPP Projects is the availability
of project financing with a long-term repayment period and low interest rates for the initial investment
of the private proponents. The financial market in the Philippines does not meet this need for cheap
long-term financing of private proponents since, for example, the loan period of project financing is a
maximum of twelve years and the interest rates are the base rate plus 2.5% to 3.5%. Players in the
private financial sector usually insist that there is enough liquidity in financial markets and no
financial constraint for PPP projects in the Philippines; however, as long as there is a necessity for the
government to provide subsidies or support, long-term low interest loans should be introduced in
order to reduce the government’s burden.

In order to satisfy the aforementioned private sector’s or government sector’s needs, it is advisable to
utilize official development assistance (ODA) funds. However, for example, if ODA funds are
provided to private proponents through two-steps loans, government guarantees are required but the
current head room available for foreign guarantees is close to its ceiling amount of USD 7.5 billion
(Foreign Borrowing Act (RA No0.4860, Section 3). Therefore, providing ODA funds to private
proponents of PPP projects is currently limited. It is understandable to restrict foreign borrowings to a
certain level as a national economic policy; however, there is a lack of compelling reason to just
restrict the guarantee for ODA borrowings while the direct borrowings of the ODA fund are excluded
from the foreign borrowing ceiling (RA No. 4860, Section 2, RA No. 8182). Since the government
will be able to reduce its burden of subsidies by allowing private proponents to access ODA fund,
the ODA fund should be excluded from foreign guarantee ceiling.
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3 Insufficient Mitigation Measures for Foreign Exchange Risk

Many private proponents that had foreign loans during the Asian financial crisis in the late 1990s
suffered from the depreciation of the Philippine peso. Even though there was a mechanism to adjust
for this by a tariff increase, some private proponents could not recover fully through the tariff
adjustment (Based on interviews with private proponents). Also, it might be unfair to transfer all the
foreign exchange risk to a certain public service users through increasing the tariff. The way of
mitigating foreign exchange risks and risk allocations should be discussed more fully among the
public and private sector.

2.3 Ongoing Amendment of the BOT Law

2.3.1 Movement and Outline of Amendment of the BOT Law and its IRR

(2) Movement and Outline of Amendment of the BOT Law

Since the BOT Law was passed in 1990, it was only been amended once, in 1994. This amendment
added some modalities and clarified the unsolicited proposal approach. A number of bills seeking to
amend the Philippine BOT Law have been proposed several times after the last amendment in 1994,
however, it has not been amended since then.

Currently, three bills to amend the BOT Law have been filed in the House of Representatives (House
of Representative Bill (HB) Nos. 4151, 4919 and 759). Among these bills, HB No. 4151 was drafted
by the current administration and submitted by Congressman Belmonte (under the situation where
promotion of PPP was a part of the conditions of the World Bank Development Policy Loan (DPL)
and the PPP promotion policy was announced by Aquino administration in the first State of the Nation
Address (SONA) in 2010), who is the Speaker of the House of Representatives, and Congressman
Gonzales in February 2011. Comments to HB No. 4151 were submitted by the NEDA Committee on
Infrastructure (INFRACOM), DOF and other government agencies. HB No. 4151 has been discussed
in the committee and modified several times. The JICA Study Team obtained one original and three
modified drafts so far as of October 2011, i.e.: the first bill submitted on February 8, 2011 (HB No.
4151-1), the second on April 26, 2011 (HB No. 4151-2), the third on August 2, 2011 based on
INFRACOM Technical Board (HB No. 4151-3), and the fourth in September 2011 (HB No. 4151-4).

HB No. 4919 is based on the proposed amendments to the BOT Law found in “A Review of BOT for
Infrastructure Development (2010)”, which was written by Mr Llanto who was former Deputy
Director General of NEDA and currently the senior research fellow of the Philippine Institute for
Development Studies (PIDS). This proposed bill amending the BOT Law is the result of the study
done by Canlas and Llanto under a technical assistance from USAID in 2006 and was submitted to
the House of Representatives through Congressman Daza. HB No. 759 was submitted by
Congressman Antonio.

The major amendments to the BOT Law proposed by HB No. 4151-1 are as follows:

e To allow NEDA to decide the length of public offering period for private proponents to submit
counter proposals to an unsolicited proposal, but not to exceed one year. Also, if the unsolicited
proposal is used as a basis for a solicited bidding, the original proponent of the unsolicited
proposal may be reimbursed for costs incurred in its preparation, which shall be paid in full by
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(2)

the winning bidder as a requirement for the award of the project.

To prohibit any court, except the Supreme Court, to issue any temporary restraining order,
preliminary injunction or preliminary mandatory injunction to restrain, prohibit, or compel the
following acts with regard to projects of national significance as declared by the President of the
Philippines:

a. Acquisition, clearance and development of the ROW and/or site or location;
b. Bidding or awarding;

c. Commencement, prosecution, execution, implementation and operation;

d. Termination or rescission of the contract; and

e. The undertaking or authorization of any other lawful activity necessary or in connection
with the execution or implementation of the project.

To create a “special fund” to defray the cost of compensation to project proponents in the event
that the government agency or GOCC fails to comply, or is prevented from complying, with its
obligations under the contracts or agreements as a result of any act of another agency or branch
of government; provided that no compensation shall be paid out of the special fund if the contract
or agreement has been determined to be unlawful or unconstitutional by a final judgment of a
court of competent jurisdiction.

Movement and Outline of Amendment of the BOT IRR

Since many issues relating to PPP-related laws and regulations have been pointed out in many prior
researches, the INFRACOM conducted on April 19, 2011 a consultation/forum with key stakeholders
regarding proposed amendments to the BOT IRR. The following are some of the major proposed
amendments:

To add PPP modalities: Joint Venture (JV), Concession, Management Contracts, and Lease or
Affermage.

To add the approval of the draft contract by the head of agency/LGU based on the terms and
conditions of the project as approved by the approving body. Also, the Office of the Government
Corporate Counsel (OGCC) and/or the Office of the Solicitor General (OSG) shall issue

counsel’s opinion prior to execution of the contract.

To add the clause that the ICC shall determine reasonable rate of return and operating and
maintenance cost prior to negotiation and/or call for comparative proposal in case of an
unsolicited proposal.

To add that the government shall shoulder and pay the differential between the rate stipulated in
the contract and the actual rate approved by the government/regulator.

To add that government undertakings shall be based on the approved risk allocation matrix.
To reduce timelines in the processing/evaluation of proposals.

To delete the requirement for a cost recovery component of at least 50% of the project cost, or as
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determined by the approving body. (Since Section 2(a) of the BOT Law has a similar clause,
Section 2(a) of the BOT Law needs to be amended simultaneously.)

e To require that the draft contract (which is part of the bid documents) should use the model
contracts provided by NEDA/PPP Center as reference.

2.3.2 Proposed Major Changes in the BOT Law

The comparisons between the current BOT Law and proposed bills to amend the BOT Law, and the
comments from JICA Study Team are as follows:

D Expansion of Scope of PPP Projects

a) Integrate JV into the BOT Law: (HB Nos. 4151-2, 3, 4) (Appendix B-1 Ref. Nos. 14, 15, 16,
17)

JV and management/service contract are not stipulated in the existing BOT Law. HB Nos. 4151-2, 3,
4 stipulate the aforementioned modalities in the bills. This amendment brings all the PPP projects to
be conducted under the same legal basis and bring higher transparency and competitiveness into JV
projects by requiring JV projects to comply with the provisions of the BOT Law.

It is very important to include the JV modality into the BOT Law from the viewpoint of transparency.
HB4151-2,3,4 and HB4919 changed the title of the Law from “BOT Law” to “PPP Act”

b) _Introduce Low Profitable Projects into PPP: (HB Nos. 4151-3 4) (Appendix B-1 Ref. No. 3)

The existing BOT Law focuses mainly on projects with high profits and specifies the maximum limit
of government subsidies at 50% of the project costs. Since the government is trying to apply PPP to
social infrastructures such as public schools, which have only small profits, HB Nos. 4151-3, 4
eliminate the maximum subsidy limit provision.

Although it is a concern that the elimination of the maximum limit of government subsidies might be
used to expand subsidies to unprofitable projects, this amendment should be welcomed in terms of
promotion of social infrastructure PPP projects.

2 Issues Relating to Unsolicited Proposals

a) _Set Stricter Rules for Unsolicited Proposals : (HB Nos. 4151-1, 2, 3, 4) (Appendix B-1 Ref. No.
35)

HB Nos. 4151-1, 2, 3, 4 give the government three alternatives when unsolicited proposals are
submitted to it, namely: (a) to accept the unsolicited proposals, (b) to reject them, and (c) to utilize the
submitted unsolicited proposals as basis for public procurement. The existing BOT Law allows only
options (a) and (b) but not (c). Also, even if option (a) is selected, the length of time for submitting a
comparable bid in the Swiss Challenge stage should be extended from 60 working days to maximum

of one year. This proposed amendment is to emphasize government’s policy to promote solicited
proposals and accept unsolicited proposals only under stricter conditions.

As mentioned in Sections 2.2.1 (1) and (3), it is desirable to accept unsolicited proposals under stricter
conditions to ensure higher transparency and competitiveness in PPP projects.
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b) _Prohibit Government Support for Unsolicited Proposals: (HB Nos. 759, 4151, 4919) (Appendix
B-1 Ref. Nos. 35, 36, 37)

The existing BOT Law prohibits providing “direct” (but not “indirect”) government subsidies to
unsolicited proposals. HB Nos. 4151-1, 2, 3, 4 proposed to prohibit not only “direct” but also
“indirect” government support to unsolicited proposal projects. This amendment clarifies that the
government does not give any support to unsolicited proposals.

As mentioned in Section 2.2.1 (2), this amendment is very important to avoid inappropriate
government spending for unsolicited proposal projects by a loophole of “indirect” subsidies.

3) Issues Relating to Insufficient Government’s Functions and Non-compliance

a) _Expedite ROW Acquisition: (HB No. 4151-4) (Appendix B-1 Ref. No. 49)

HB No. 4151-4 added the new clause to have smoother ROW acquisition by letting IA pay the
property owner the amount equivalent to at least the sum of two hundred percent (200%) of the value
of the property based on the current relevant zonal valuation of the Bureau of Internal Revenue (BIR)
and the value of the improvement and/or structures.

ROW acquisition is not an issue limited to PPP projects but is a common issue to all public
infrastructure projects. It seems difficult to explain to the property owners whose lands are going to be
expropriated for non-PPP projects why there is a difference between the just compensation amount for
the lands used for PPP and non-PPP projects.

b) _Provide Government Performance Guarantee: (HB Nos. 4151-1, 3, 4) (Appendix B-1 Ref. Nos.
55, 56)

HB No. 4151-4 added the new clause “Appropriation for PPP Projects” which obliges the congress to
automatically appropriate the necessary funds to cover the costs relating to the implementation of
multi-year projects and the liability, penalties, and interests incurred by the 1A in PPP projects. This
clause actually forces congress to appropriate the necessary expenditure for PPP projects. This clause
may conflict with the intent of Section 29 of Article VI of the Constitution of the Philippines. The
constitutionality of this clause should be reviewed carefully.

On the other hand, HB No. 4151-1 proposed to establish a special fund to defray the cost of providing
compensation to project proponents in the event that the government agency or GOCC fails to comply,
or is prevented from complying, with its obligations under the contracts. To defray the cost of
compensation through the special fund seems to be consistent with the constitution since it would pass
the ordinary appropriation procedure by the congress when the money would be injected in the special
fund.

(4) Issues Relating to Incentives to PPP projects

a) Declare it as a “Project of National Significance”: (HB Nos. 4151-1, 3, 4) (Appendix B-1 Ref.
No. 48)

HB No. 4151-3 added the new clause “Project of National Significance”. The NEDA-ICC may
identify a certain project as having national significance. This shall entitle the project with various
incentives such as exemptions from real property taxes, deduction of local taxes, and provision of
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necessary business permits. Under HB No. 4151-1, upon certification and recommendation of NEDA,
it is the President of the Philippines who declares a project as a project of national significance;
however, the authority to decide whether a project is a project of national significance was transferred
to the NEDA-ICC under HB No. 4151-4. This change may promote a project of national
significance by giving incentives to private proponents to participate in such PPP project.

It is desirable to designate a particular PPP project as a project of national significance in terms of
business promotion; however, it should not to be selected arbitrarily but should be selected pursuant
to certain standards. Also, this proposed amendment proposes some tax incentives throughout the
project period. As the typical cash flows of private proponents are severely restricted during the first
ten years since all the debts need to be paid off by then. Therefore, the timing and weight of tax
incentives should be reconsidered to make it easier for private proponents to participate in PPP
projects.

b) _Provide Tax Incentives for PPP Projects: (HB No. 4151-2) (Appendix B-1 Ref. No. 53)

HB No. 4151-2 added the new clause to exempt PPP projects from all national and local taxes, instead,
5% of the gross income earned by project proponents shall be remitted to the national government.
(Within the aforementioned 5%, 2% goes to local government units.) This proposed amendment is to
promote participation of private proponents in PPP projects. This clause was removed in HB No.
4151-3.

Although tax incentives are desirable to promote PPP projects, introducing a new levy scheme in the
current tax levy system will be complex and ineffective.

(5) Others

a) _Prohibit the Issuance of Temporary Restraining Orders and the Like: (HB Nos. 4151-1, 2, 4)
(Appendix B-1 Ref No. 51)

HB Nos. 4151-1, 2, 4 added the new clause which prohibits the lower court from issuing a temporary
restraining order, preliminary injunction, or preliminary mandatory injunction against the government,
or any of its subdivisions, officials or any person or entity, whether public or private, acting under the
government’s direction, to restrain, prohibit or compel certain acts with regard to projects of national
significance. This clause is proposed to ensure stability of projects of national significance which
would have a big impact on society. This clause was removed in HB No. 4151-2; however, it is
restored in HB Nos. 4151-3, 4.

b) _Create the PPP Center under the BOT Law: (HB Nos. 4151-2, 3) (Appendix B-1 Ref. No. 54)

Although the creation of the PPP Center is currently stipulated in EO No. 8, HB Nos. 4151-2, 3
propose to provide for the establishment of the PPP Center within the BOT Law, thus making the PPP
Center a more permanent institution. However, HB No. 4151-4 removed the aforementioned clause.

The current PPP Center has been established by an EO, which can be easily revised by the cabinet
without an amendment of the law by congress. In order to make the PPP system more stable, PPP
Center, detailing its functions and powers, should be set out in a law. In Japan, the aforementioned
Committee for the Promotion of PFI is stipulated in the PFI Law.
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c) _Change Committee Members in Formulating the IRR: (HB Nos. 4151-2, 3, 4) (Appendix B-1
Ref No. 50)

The BOT Law stipulates the committee members for formulating the BOT IRR, and amendments
thereto, as DPWH, DOTC, Department of Energy (DOE), Department of Environment and National
Resources (DENR), Department of Trade and Industry (DTI), Department of Interior and Local
Government (DILG), Coordinating Council of the Philippine Assistance Program (CCPAP), DA, DOF,
NEDA, and other concerned government agencies.

However, HB No. 4151-4 removes DPWH, DOTC and DA as committee members and adds DBM,
OP, and the Department of Justice (DOJ) as members of the committee. Also, HB No. 4151-2 adds a
private sector representative as a committee member; however, the private sector representative was
removed in HB No. 4151-3.

Since PPP projects can be realized only when the private sector participates, the IRR of the BOT Law
should include the opinions coming from the private sector. Therefore, the committee members for
drafting amendments to the BOT IRR should include representatives from the private sector. In Japan,
the Committee for the Promotion of PFI was set up within the cabinet office, which consists of
leading persons from various sectors including the private sector. When the Japanese prime minister
formulates the Basic Policy under the PFI Law, the prime minister is required to obtain the decision of
the Committee for the Promotion of PFI.

2.3.3 Tentative Evaluation of Proposed BOT Law Amendments and its Timetable

(1) Tentative Evaluation of Proposed BOT Law Amendments

Since the Philippine congress is still in the process of amending the BOT Law, this evaluation by the
JICA Expert Team covers proposed amendments to the BOT Law as of September 2011.

a) _Establishment of the Comprehensive PPP Act of the Philippines

HB Nos. 4151-2, 3, 4 (Appendix B-1 Ref. Nos. 14, 15, 16, 17) proposed to include JV, concession,
and management/service contract modalities in the BOT Law. As mentioned before, including the JV
mode into the new PPP Act is very important in terms of improving the transparency of JV projects.

Also, HB Nos. 4151-3, 4 (Appendix B-1 Ref. No. 2) proposed to remove the 50% of project cost cap
for government subsidy in order to promote social infrastructure PPP projects, which have low
profitability, such as public schools. With this amendment, it would be possible to introduce PPP into
various types of public procurements as long as there is VFM like in the United Kingdom and Japan.

From the abovementioned amendments, the existing BOT Law would be reborn as a new
comprehensive PPP Act of the Philippines.

b) Improvement of Transparency and Competitiveness of PPP Projects and Achievement of Higher
VEM

HB Nos. 415-1, 2, 3, 4 (Appendix B-1 Ref. No. 35) allow the use of submitted unsolicited proposals
as the basis for public procurement, extend the submission period for comparative or competitive
proposals (Swiss Challenge), and prohibit not only direct but also indirect government support for
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unsolicited proposals. Similarly, HB Nos. 759 and 4919 also prohibit indirect government support for
unsolicited proposals. In view of the abovementioned proposed amendments, the possibility for
government to accept a negotiation-based unsolicited proposal would be less likely. It is possible that
as a result of the decrease in unsolicited proposals, solicited proposals, which have higher
transparency and competitiveness, may increase. Also, even if unsolicited proposals are approved,
competition would be higher than ever because of the extension of the Swiss Challenge period.

From the abovementioned proposed amendments, the transparency and competitiveness of PPP
projects would be improved and these improvements shall increase the quality of public services
provided by PPP projects and bring higher VFM for the government.

c) Promotion of PPP Projects

HB Nos. 4151-1, 3, 4(Appendix B-1 Ref. No. 48) proposed the tax incentives for the project of
national significance and HB No. 4151-2 (Appendix B-1 Ref. No. 53) proposed the tax incentives for
all PPP projects. It is preferable to give tax incentives to promote PPP; however, there is a mismatch
between these tax incentives and the needs of private proponents. The typical cash flows of private
proponents are low during the first ten years since all the debt need to be paid off by then. Therefore,
private proponents want to have strong tax incentives during the first phase of PPP projects but not
during the latter phase of PPP projects. The tax incentives should be reconsidered based on the needs
of private proponents.

HB No. 4151-1 proposed to establish a special fund to guarantee government performance of its
obligations under PPP contracts. Since there is skepticism by private proponents that government will
fulfill its obligations under the concession agreements based on the experiences of previous PPP
projects, the establishment of this kind of guarantee system for government’s performance would
increase the incentives of private proponents to participate in PPP projects and promote PPP projects
in the Philippines.

(2) Timetable for the Enactment of the New BOT Law

Since at least three bills to amend the BOT Law have been filed in the House of Representatives by
the end of August 2011 and concerned departments and agencies and organizations are still submitting
their comments to these proposed bills, it should take some time to consolidate them all into a final
proposed bill for the amendment of the BOT Law. The enactment of the amendments to the BOT Law
depends on how fast the government wants to effect such amendment; however, since the deadline of
the Country Assistance Strategy as a condition of the DPL, which is one of the triggers for the
amendment of the BOT Law, is in June 2013, the government should push for the passage of the new
PPP law by the end of next year.
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CHAPTER 3 REVIEW OF PPP PROJECT PROCEDURES

This chapter aims to discuss desirable PPP project selection procedures and criteria for the
Government of the Philippines (GoP). Firstly, the current procedures of PPP project selection under
the existing laws and regulations are observed. Secondly, the study results on PPP project selection
procedures and criteria are presented. The main findings are that (1) preparatory studies for PPP
project formulation are not properly addressed in the current process and (2) there are no formalized
or explicit project selection criteria at present. Thirdly, based on the above observations and findings,
the JICA Study Team proposes actions to be taken by GoP to improve PPP project selection.

3.1 PPP Project Procedures under Current Framework
3.1.1 Current PPP Project Procedure

The National Economic and Development Authority (NEDA) has developed a PPP guide named “A
Guide to PPP in the Philippines” and it stipulates the PPP project procedure. The project cycle is
classified into four steps: development (project formulation), approval, competition (procurement),
and cooperation (operation). The first process is “development” where a PPP project is identified and
formulated. The second stage is “approval” where the evaluation and approval of a PPP project are
made. The third process is “Competition” where a public tendering is made and the winning bidder
is appointed. The last process is “cooperation” where contract award is made and the project design
and construction start. The following figure shows the PPP project processing.

Development Project |
Development l l
| Private Sector |- -———- ->| Agency LGU |
A
Contractual Arrangement Local
Rate of Return NEDAICC Development
Risk Allocation/Incentives NEDA Board P h
Approval Undertakings, etc. Council
v v
| Tariff Setting | | Independent Regulator | |
v v v v
Competition | Solicitation of Comparative Proposals/Bidding |
Award/Construction/Development of Facility |
Cooperation l l
| Concession/Cooperation Period | | Facility Users/Public |

Source: NEDA, A Guide to PPP in the Philippines

Figure 3.1-1 Basic PPP Process Framework
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One part of this process is that implementing agencies (IAs) and local government units (LGUs) need
to get approval from NEDA and relevant authority to implement PPP project. Also, the tariff setting
for the project requires approval from independent regulator. In this sense, 1As and LGUs need to
obtain approval from two or more authorities.

3.1.2 Current Issues on PPP Procedure

GoP established the PPP Center in 2010 in order to accelerate PPP in the Philippines. The PPP Center
is the organization responsible for promoting PPP. As can be seen from the figure below, the PPP
Center has several functions in every step of a PPP project.

* PPP Training and Capacity
Development for IAs and
PPP Center Services avs
* Fund pre-investment
activities through the
PDMF
* Provide advisory services

Contract Award 1 P ) to IAs/LGUs on legal,

& Project . . :

i Preparation technical, and financial
Implementation matters related to the
project
PQ & Bid Project Review
Evaluation & Approval
Preparation of

Bid Documents * Assist IAs/LGUs in the preparation of PPP

transaction documents (bid docs, draft
contract, etc)

Source: PPP Center
Figure 3.1-2 Role of PPP Center

In the project preparation stage, the PPP Center conducts training of officers of 1As and LGUs. It also
provides funds for pre-study from the project development and monitoring fund (PDMF). Besides
these, the PPP Center provides advisory services on legal, technical and financial aspects. In the
project review and approval stage, the PPP Center takes coordination among IAs/LGUs, NEDA, and
local development councils. In the bidding stage, the PPP Center helps 1As and LGUs to prepare
bidding documents. In the prequalification (PQ) and bid preparation stage, the PPP Center provides
various supports to 1As and LGUSs. In the contract award and implementation stage, the PPP Center
monitors project and contract compliance. Accordingly, the PPP Center is supposed to provide various
supports and advices to 1As and LGUs in every step of PPP projects.

With regard to the current PPP procedure, the JICA Study Team conducted interviews with NEDA
and the PPP Center to find out issues they are facing. As a result of the interviews and discussions,
the following issues are identified:
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»  The appropriate business case study (BCS) and PPP F/S have not yet been prepared yet because
capacities and experiences of 1As and LGUs are still not sufficient.

» There is no formalized or explicit PPP project selection criteria. Because of this, there is a
possibility that the most efficient government’s resource allocation is not realized.

» The process of land acquisition and approval by sub-national governments are often slow. This
hinders the timely implementation of projects.

» Contract compliance especially by the public sector is often violated. It undermines the smooth
implementation of projects.

» The monitoring methods and items of projects are not formalized. Thus, 1As and LGUs are
concerned on how to conduct appropriate monitoring.

The countermeasure to these issues, especially the PPP selection criteria, will be addressed in the
following section.  Solutions to other issues will be elaborated in Chapter 4 of this report.

3.2 PPP Project Selection Procedures and Criteria: Observation

3.2.1 Importance and Issues of PPP Project Selection Procedure and Criteria

The importance of PPP formulation and selection is becoming higher in the Philippines. In general,
profitability of new PPP projects becomes lower and many projects require the government’s supports.
On the other hand, various supporting measures are being considered including private equity fund,
viability gap fund (VGF) and Philippine Infrastructure Financing Facility (PIFF). In order to
formulate the best project scheme, appropriate preparatory studies, such as BCS and/or PPP-specific
F/S (hereafter called as “PPP F/S”), need to be conducted. Also, clear and explicit PPP project
selection by both IAs/LGUs and NEDA shall be made. Especially, project selection by NEDA will
function as “the government’s resource allocation” because it is supposed to make prioritization of

PPP candidate projects and decide allocation of government’s supports such as VGF.

There are currently two principal issues with regard to PPP project selection. One issue is that
preparatory studies such as BCS and/or PPP F/S are not necessarily conducted. It undermines the
appropriate design of business case of PPP project. The other issue is that there is no explicit criterion
of PPP project selection. Because of this, objectivity, transparency, and accountability of PPP project
selection are not secured. It is also inconvenient for 1As and LGUs to prepare documents to be
submitted to NEDA without clear guidelines of project selection.

Based on this recognition, the JICA Study Team reviews the current PPP project selection procedures
and tries to propose the necessary PPP project formulation process and criteria.
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3.2.2 Overview of PPP Project Selection Procedure

In this section, the current situation of PPP project selection procedure is examined in detail.
According to the BOT Law and its implementing rules and regulations (IRR), when IAs and LGUs
plan to implement PPP projects, they need to get approval from the authorities in charge including
NEDA. IAs and LGUs will receive some benefits from the approval. The BOT Law and its IRR
stipulate various benefits to I1As and LGUs as follows:

a) Legal Feasibility of Project (Legal Base: BOT Law Sec. 2)

By getting approval, the project itself, which assumes private participation, becomes legally
feasible.

b) Investment Incentives (Legal Base: BOT Law Sec. 12 and IRR Section 13.2)

By getting approval, 1As and LGUs become eligible to provide incentives to a project proponent,
such as tax benefits. The details of these incentives (which can be applied to IAs’ projects) are
stipulated in the Omnibus Investment Code of 1987 and Foreign Investments Act of 1991.

c) Government Undertakings (Legal Base: IRR Sec. 13.3)

By getting approval, IAs and LGUs become eligible to receive government’s supports, such as
subsidies and guarantees. The available kinds of government undertakings are as follows:

» Cost Sharing: Some parts of projects costs are borne by the government.

» Credit Enhancement: The government provides facilities such as subsidy or guarantee to
enhance the credit of the project.

» Direct Government Subsidy: The government may provide direct subsidy to a project
proponent.

» Direct Government Equity: The government may make equity investment for the project
proponent.

» Performance Undertaking: The government may provide “performance guarantee” to the
project proponent.

» Legal Assistance: The government may provide “legal assistance” to the project proponent.

» Security Assistance: The government may provide “security” to the project proponent.

Next, the current PPP project selection procedure and criteria are observed. A Guide to PPP in the
Philippines stipulates the basic procedures of PPP project cycles. The general process of investment
project implementation is shown in the following figure:
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Source: NEDA, A Guide to PPP in the Philippines

Note: “NG” refers to the national government of the Republic of the Philippines

Figure 3.2-1 Investment Programming Process

The figure shows that three cycles shall be processed in parallel. The cycle starts from the planning
cycle where sectoral targets are set based on the Philippine Development Plan (PDP) and matrix for
major projects. In the programming cycle, the national government (GoP) plans the development
program, which needs to go through the approval process of the Investment Coordination Committee
(ICC) of NEDA. Then, the appraisal and approval by the GoP shall be done. In the budgeting
cycle, GoP prepares the budget in the program and project development stage and then proceeds to
the stages of budget authorization and implementation as the program and project advance.

Among these cycles and procedures, the project approval process by ICC plays a very important role
because the detailed project assessment is conducted in this step and since ICC will finally decide
whether or not the project shall be conducted by means of PPP. It also influences the budget of PPP,
when some government supports are required for the project. Actually, authorities responsible for
approval differ depending on the level (national/sub-national) and scale (project costs) or the project.
According to the BOT Law IRR, the following classifications are made in terms of the authorities:

Table 3.2-1 Approving Authority for National PPP Projects

Category Project Cost Authority in charge of receiving a PPP project list
National Projects ~300 million pesos ICC of NEDA
300~ million pesos NEDA Board
Sub-national Projects | ~20 million pesos Municipal Development Council (in case of municipality)
~50 million pesos City Development Council (in case of city)
20~50 million pesos Provincial Development Council
50~200 million pesos Regional Development Council
200~ million pesos ICC of NEDA

Source: The BOT Law IRR
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As for national projects, IAs must get approval of ICC or the NEDA Board. As for sub-national
projects, LGUs are required to get approval of development councils. If the project cost is over PHP
200 million, they need to get approval from ICC as well.

There is a procedure for PPP project appraisal and approval process by NEDA. The following table
shows the general process of PPP from “project preparation” to “award and commencement of
implementation'”.

Table 3.2-2 PPP Approval Process (From Project Preparation to Commencement)

Responsible .
Process Party PPP Center Intervention
1. Project Preparation IAS/LGUs - Fund pre-investment activities through the PDMF
- Provide training and capacity development
* Provide technical assistance in the review of the
project's financial and economic viabilities
+ Provide legal advice during formulation of the contract
2. Project Submission to IAs/LGUs
NEDA-ICC (Complete and
qualified documentation)
3. Project Review and NEDA Assist IAs/LGUs in complying with requirements during
Evaluation Secretariat/LGUs | the project and contract evaluation

4. NEDA Board/ICC Approval | ICC
- ICC Technical Board NEDA Board
- ICC Cabinet Committee

- NEDA Board

5. Preparation of Request for Assist in the preparation of bid documents
Proposals (RFP)

6. Invitation and IAs/LGUs - Per the BOT Law IRR, as non-voting observer of

pre-qualification pre-qualification, bid and award committee (PBAC) for
national projects

7. Preparation and Submission | Private Sector

of Bids - Provide advice during procurement process
8. Evaluation of Bids IAS/LGUs Assist in the evaluation of bids
9. Award and Commencement | IAs/LGUs Monitor implementation

of Implementation

Source: PPP Center/NEDA, “The Philippine Public-Private-Partnership (PPP) Program”, A presentation material
at the International Infrastructure Investment and Cooperation Forum on 25-29 May 2011, Beijing, China

Basically, this process is standard and does not have any critical problems. However, one important
fact that the JICA Study Team has found is that there is no clear mentioning about study for PPP
project planning. In order to realize a PPP project successfully, deliberate and detailed studies on PPP
planning, especially on project scheme, risk sharing, and financial structure, are required. Otherwise,
there is high possibility that the project will be stuck in the following stages (procurement, contracting,

! More detailed procedures are shown in Appendix C-1 of this chapter.
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construction and operation).

In the table, there is some indirect mentioning of studies such as through the PDMF and economic
and financial viability analysis. However, IAs/LGUs might not recognize the importance and
necessity of the studies if there is no clear description in the PPP procedure.

Based on the above observation and consideration, the JICA Study Team suggests that such study
process shall be embedded in the process clearly, since it will help 1As and LGUs to realize the
importance of such studies as well as improve the quality of PPP project design itself. The details of
the proposal are presented in the section 3 of this chapter.

3.2.3 PPP Application Documents and Evaluation Points

As can be seen from the table, the process is divided into nine steps and the project approval takes
place in Step 4. IAs and LGUs are required to submit the following documents for review and evaluation
by ICC and the NEDA Board:

a. Feasibility study

b. Accomplished ICC Project Evaluation Report (PER) Format 2

c. Endorsement of the concerned regional development council (RDC) for region-based projects

d. Endorsement from other concerned agencies

e. Clearance from DBM

f. Endorsement from the Government Corporate Monitoring and Coordinating Committee (GCMCC)
with respect to the financial capacity of the concerned agencies

g. Agency plan for ROW acquisition (when applicable)

h. Location map (when applicable)

i. Environmental impact statement (EIS)

j. Environmental compliance certificate (ECC) for projects that fall within the EIS system set by the

Environmental Management Bureau (EMB)

Regarding PPP selection criteria, the JICA Study Team has conducted interviews with NEDA and the
PPP Center. As a result, it was found that there is no formalized PPP project criterion as of February
2012. NEDA and the PPP Center both admit there is a strong need to have formalized and effective
PPP project selection criteria.

According to information from the PPP Center’s homepage, the following are key points for
prioritization of PPP projects offered by 1As and LGUs:

2 The details of PER Format are shown in Appendix C-2 of this report.

3-7



The Study on Institutional Improvement for PPP in the Philippines
Final Report

Table 3.2-3 Key Points of Prioritization of PPP Projects

- Consistency with the sector’s development plan/master plan
- Prospects for bankability/viability
- Readiness of the project in terms of completion of studies

- Level of government support required for the project

Source: PPP Center Homepage

The above are certainly key points for the selection of PPP projects. “Consistency with the sector’s
development plan/master plan” is the criterion to see whether the project contributes to the
achievement of the sector’s targets. “Prospects for bankability/viability” is the criterion to see whether
the project is feasible. “Readiness of the project in terms of completion of studies” is the criterion to
see whether the project is implementable in terms of legal, technical, social and environmental aspects,
including ROW acquisition. It also examines the maturity of plan and study of PPP projects. “Level of
government support required for the project”, obviously, is the criterion to determine the amount of
the government expenditure for the project.

However, the details of the evaluation points are not clear. For example, the method of evaluating
consistency is not shown. The same thing can be said for “prospects for bankability/viability”,
“readiness of the project in terms of completion of studies”, and “level of government support
required for the project”. Without the details or breakdown, it may be difficult for NEDA to make the
appropriate decision in terms of objectivity, rationality, transparency, fairness and accountability.

Besides the abovementioned general criteria, the PPP Center announces through its homepage that the
following criteria are applied for the selection of PPP projects for the 2011 rollout:

Table 3.2-4 PPP Project Selection Criteria for 2011 Rollout

1. Project Readiness/Preparation
a. For 2011 Rollout
i. Feasibility study (F/S) to be completed within 2010 to 2011,
ii. Completed F/S being reconfigured for PPP, and
iii. Ready to be tendered in 2011.
b. For Medium-term Rollout and Other PPP Projects
i. Included in the PPP pipeline projects of the implementing agencies, and
ii. Initial preparation on-going, i.e., concept stage, hiring of consultants for F/S preparation.
2. Responsiveness to the sector's needs (e.g., part of the transport network system, water
supply/sewerage, electric power capacity, etc.); and

3. High implementability (bankable, no major issues).

Source: PPP Center Homepage
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These criteria almost correspond to the abovementioned general criteria. The only substantial difference is
that the criterion on government support is not mentioned for the 2011 rollout. However, again, the details

of the evaluation items are not clearly mentioned.

3.3 Proposal for PPP Project Procedure and Selection Criteria

3.3.1 Proposal for PPP Procedure: Implementation of BCS and PPP F/S

The JICA Study Team proposes to add three steps to the existing process. These three steps are BCS,
decision on PPP adoption and PPP F/S. By setting these three steps in the PPP process, it is expected
that development of appropriate business scheme, clear decision-making, and smooth implementation
of projects will be further promoted. BCS is indispensable to formulate the appropriate business case
of a PPP project. The decision by IAs/LGUs on whether PPP option shall be adopted or not should be
made based on the results of the BCS. And if IAs/LGUs judge that the adoption of PPP option is
appropriate, PPP F/S shall be conducted.

The purposes and study items of BCS and PPP F/S are shown in the following table.

Table 3.3-1 Outlines of BCS and PPP F/S

Business Case Study (BCS) PPP F/S

Purpose

Decision-making on Adoption of PPP
Option by IA and LGUs

- Getting Approval of NEDA
- Preparatory Works for Bid
Documents Preparation

Key Study Items

- Basic Conditions

- Project Scope of Works (SOW)
- Project Modality

- Preliminary Demand Forecast

- Rough Cost Estimation

- Basic Risk Analysis

- Project Schedule

- Budgetary Constraints

- Full Demand Forecast

- Outline Design

- Detailed Financial Analysis

- Project Scheme Analysis

- Detailed Risk Analysis

- Market Sounding

- Implementing Organization
and Schedule

Source: JICA Study Team

BCS and PPP F/S are different in both purpose and main study items. The purpose of BCS is to help
make a decision on the adoption of the PPP option while that of PPP F/S is to obtain approval by
NEDA and to conduct preparatory works for bid documents. The main study items are also different.
The main study items of BCS are project SOW, project modality and budgetary constraints, since the
results shall be used in the decision of IAs/LGUs. On the other hand, the main study items of PPP F/S
are full-scale demand forecast, outline design of project facility, and detailed financial analysis,
including fund source analysis.

It is important that 1As/LGUs take appropriate consultation with the PPP Center and other
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government stakeholder organizations in the course of BCS and PPP F/S.

3.3.2 Proposal for PPP Project Selection Criteria

(1) Selection Criteria for IAs/LGUs

The JICA Study Team proposes PPP selection criteria for both 1As/LGUs and NEDA. The PPP
selection criteria for 1As/LGUs are necessary to make an appropriate decision on the adoption of the
PPP option. The following figure shows the proposed flow and criteria for PPP selection by
IAs/LGUs.

M P . | Proposed Selection Criteria (3 Items)
aster Plan a) Relevance with Policy Target

b) Basic Factors (Law, Environment etc.)
c) Project Cost and Profitability

PPP project candidates

A4

Business Case Study4—| Proposed Selection Criteria (7 Items)
a) Relevance with Policy Target

b) Basic Factors (Law, Environment etc.)
c) Project Design Appropriateness

Decision for PPP d) Project Financial Plan
e) Project Readiness
Not Viable f) Government's Expenditures and VFM

g) Market Interests and Competition

Viable

A4 A4

PPP F/S Defer/Other Option

Source: JICA Study Team
Figure 3.3-1 Process Flow of BCS and PPP F/S

Firstly, PPP project candidates are identified in the master plan using three simple criteria (relevance
with policy target, basic factors in terms of laws, environment, etc, and project cost and profitability).
Then, BCS shall be conducted for the PPP project candidates. Based on the results of BCS, decision
on whether PPP option shall be adopted or not shall be made, using seven criteria (relevance with
policy target, basic factors, project design appropriateness, project financial plan, project readiness,
government expenditures and VFM, and market interests and competition). If it is judged as
appropriate, continuous study (PPP F/S) shall be conducted.

(2) Selection Criteria for NEDA

PPP project selection is finally approved by NEDA (ICC and Board). PPP project selection criteria are
very important because it serves as a base of the PPP selection and decision-making by NEDA and
GoP. There are mainly seven (7) functions of the PPP project selection criteria.
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Checklist for lack of information and project obstacles

Basic information for discussion of the selection of PPP projects (prioritization)
Assuring feasibility and implementability of PPP projects

Basic documents for planning and implementation of budget

Basic documents for development of GoP’s PPP policy/strategy

Securing fairness and transparency of PPP project selection process

» Appropriate information provision to private sector

YV V V YV VY

It is essential that information on PPP project selection shall be disclosed to the public as much as
possible. It will secure the fairness and transparency of the administrative procedure. It is also
expected that it may inspire the appetites of private investors. It will also helpful for approving IAs
and LGUs because it will be easier for them to prepare necessary information and documents for the
application.

In terms of PPP project selection criteria by NEDA, the proposal by JICA Study Team are shown in
the table in the next page. The matrix consists of “assessments items” and “points of discussion”. This
should be further elaborated through the discussion among relevant organizations of GoP. However
the JICA Study Team believes that essential points are mostly covered in this matrix and can be a
good benchmark to GoP.
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Table 3.3-2 Proposed PPP Selection Criteria

Assessment ltems

Points of Evaluation

Documents to be refferred

a) Relevance with Policy Target |a-1. Consistancy with Policy Target Is the project in line with the Government's Policy? - ICC PE Form
- Sector Development Plan
a-2. Consistancy with Project Priority It it high priority project, compared with other necessary projects? - ICC PE Form
- Sector Development Plan
b) Crucial Factors b-1. Legal Clearance Is there any legal obstabcles in implementing this project? - ICC PE Form
- F/S Report
b-2. Social Clearance Is there any significant criticisms and social behaviours, which may hinder implementation of this - ICC PE Form
project? - F/S Report
- Endorcement Certificate from
Sub-national Autharitie:
b-3. Environmental Clearance Is there any crutial negative environmental influences in implementing this project? - ICC PE Form
- FIS Report
-EIS ECC
c) Project Design Appropriatness|c-1. Project Scheme Appropriatness Is the project scheme appropriate from the view points of investors' appetite and bankability? - ICC PE Form
- F/S Report
c-2. Rik Sharing Appropriatness Is the risk sharing appropriate, reasonable, and fair for both IA/LGU and private proponent? -ICC PE Form
- F/S Report
- Risk Allocation Matrix or Draft
Concession Agreement
c-3. Engineering Appropriateness Are the engineering analyses in F/S appropritely conducted? - F/S Report
c-4. Technological Appropriateness Are the technologies assumed to be applied appropriate from the viewpoints of suitability, availability - FIS Report
and costs?
d) Project Financial Plan d-1. Appropriateness of Cost Estimation Are the cost etimation analyses in F/S are appropritely conducted and trustable? - FIS Report
d-2. Cost Minimization Analysis The issue of cost minimization appropritely addressed in F/S? - F/S Report
d-3. Project Cost Affordability (Private) Are the expected costs available/affordable for private propoment? - F/S Report
d-4. Project Cost Affodability (Public) Are the expected costs available/affordable for IAs and LGUs? - FIS Report
d-5. Credibility of Demand Forecast Is the demand forecast appropritely conducted and trustable? - F/S Report
- Comments from Experts (if available)
d-6. Appropriateness of Tariff Level and Structure Are the tariff level and structure appropriate and realistic? - F/S Report
d-7. Credibility of Financial Plan Is the overall financial planning appropritely conducted and trustable? - F/S Report
- Comments from Experts (if available)
e) Project Readiness e-1. Implementation Schedule Is the project implementation schedule appropriate and realistic? - ICC PE Form
- F/S Report
e-2. ROW Acquisition Is there a clear evidence which shows sureness and persuasiveness of completion of ROW delivery? |- ICC PE Form
- F/S Report
e-3. Coodination with Relevant Organizations Are all necessary coordinations identified? - ICC PE Form
Are the coodination with relevant organization beina taken?
e-4. Preparation of Procurement Process by IAs and LGUs Has IA/LGU prepared sufficient organizations, human resources (including consultants), and budgets |- ICC PE Form
for procurement process?
f) Government's Expenditures  |f-1. Amount of Government Expenditure (including Contingent Liability) How much amount of the Government's expenditure required? - ICC PE Form
and VFM Is it a reasonable amount? - F/S Report
f-2. Necessity and Appropriatness of other government's undertakings What kinds of the Government's undertakings required? - ICC PE Form
Are those undertakings necessary and appropriate? - F/S Report
f-3. Verification of VFM (Financial Impact to GOP) Does the PPP method/modality bring VFM to the Government? - ICC PE Form
- FIS Report
g) Market Interests and g-1. Market Sounding Has IA/LGU conducted a market sounding? - ICC PE Form
Competition - F/S Report
g-2. Market Interests Are there sufficient interests of the market for the project? - ICC PE Form
- F/S Report
g-3. Availability of neccesary technologies Are the technologies assumed in the project available in the market? - ICC PE Form
- F/S Report
g-4. Possibility of sound competition Can we expect sound competition? | other words, are there more than two potential bidders? - ICC PE Form
- F/S Report

Source: JICA Study Team
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3.3.3 Improvement of Project Evaluation Report (PER)

In order to conduct an appropriate evaluation for PPP project selection, the documents to be submitted
by 1As and LGUs must contain all necessary information for that purpose. In this sense, the format
of PER is important’. The JICA Study Team has reviewed the current format and proposes the
improvement of the following points:

(1) PPP-specific PER format shall be developed.

The current PER format is not specific to PPP projects but also covers projects of conventional
methods. There are some differences of check points between PPP and conventional projects,
such as project scheme, project financing and risk sharing. In order to enable appropriate
evaluation of PPP projects, a PPP-specific format shall be developed.

(2) Breakdown of Sections A-N shall be developed.

It is considered that the current sections of PER format are almost comprehensive and cover the
necessary items. However, many descriptions of the format are still vague and lack concreteness.
It is recommended that the breakdown of each section shall be developed. It will make it easier
for 1As and LGUs to prepare the format and also for ICC to receive the necessary data and
information to evaluate the project.

(3) Project scheme and modality shall be documented in Section E (Project
Description).

In terms of a PPP project, the description of project scheme and modality is absolutely necessary.
It is recommended that it shall be clearly mentioned in Section E (Project Description).

(4) Section F (Project Cost and Financing) shall cover project financing by private
proponents.

Section F (Project Cost and Financing) only covers foreign source/local source and loan/grant.
However, it is not sufficient for PPP projects since a PPP project requires project financing by
private proponents. It may be difficult for the 1As and LGUs to have detailed assumptions on
project financing by private proponents, but still, they are necessary components to assess the
appropriateness of project financing methods. Thus, it is recommended that the plans and
assumptions regarding project financing by private proponents shall be itemized as one item of the
PER format.

(5) Description of Section J (Financial Analysis) shall be amended.

Some of the descriptions of Section J (Financial Analysis) are not appropriate. For example, in
financial analysis, the net present value (NPV) and benefit-cost ratio (BCR) are irrelevant.
Instaed, in a PPP project, cash flow analyses are required for both IA/LGU and the private
proponent. Also, it is important to have information about the government’s support. The
format of financial analysis should be reviewed from these aspects. IAs/LGUs need to report what
kind of supports they require for the project.

% The format of PER is shown in Appendix C-2 of this report
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(6) New section on “Risk Allocation” shall be developed.

History tells us that risk allocation plays a critical role in the success and failure of a PPP project.
The current format does not explicitly require description of risk sharing between the public and the
private. Major risks shall be identified, and their allocation and mitigation measures shall be
described in the PER format. Especially, risks to be shouldered by the government and the
reasons shall be clearly mentioned.

(7) New section on “Marketability” shall be developed.

Obviously, in order to implement a project through PPP, the market or private proponents must
have enough interests, technologies and capacities for the project. Also, it is desirable to have a
sound competition with more than two bidders. 1As and LGUs are required to conduct a market
study and prove that the project is “marketable” in terms of private participation and competition.
NEDA should require 1As and LGUSs to describe the results of such analysis in PER format.
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CHAPTER 4 ROAD MAP FOR ACCELERATION OF PPP

This chapter aims to present a road map for GoP to accelerate PPP in the Philippines. GoP has taken
various measures to promote PPP; however, there is no grand view or strategy to boost PPP. The JICA
Study Team believes that developing a road map for the acceleration of PPP will help GoP to have a
broader view on its current operations and to build an effective strategy to further promote PPP in the
Philippines.

This chapter consists of four sections. Firstly, the track record of PPP projects in the Philippines will
be observed. Secondly, the characteristics of PPP in the Philippines will be figured out. Thirdly, the
current operation of GoP to promote PPP projects will be reviewed. Especially, the program of
technical assistance arranged by ADB is checked in detail. Finally, based on the above results, a road
map for acceleration of PPP will be presented.

4.1 Track Record and Characteristics of PPP in the Philippines
4.1.1 Track Record of PPP Projects

The Philippines has relatively long history of PPP. As mentioned in Chapter 2 of this report, the policy
to adopt PPP or private participation in infrastructure (PPI) was launched in the early 1990s in the
Philippines. The challenge was probably the fastest among Asian countries. In the initial stage,
projects were formulated in the energy sector, followed by the transport sector. A typical project is the
independent power producer (IPP) for power generation. Many IPP projects were formulated and
implemented between 1992 and 1996. As for the transport sector, many projects took the form of joint
venture (JV) and franchise until recent years.

In order to grasp the characteristics of PPP in the Philippines, it is meaningful to examine the track
records of PPP projects. Unfortunately, GoP has not publicized official statistics on PPP. Thus, the
JICA Study Team obtained a reference data from the World Bank webpage. The World Bank has
developed a PPI database which records contractual arrangements with and without investments in
which private parties assume operating risks in low- and middle-income countries’. According to

! The definition of PPP or PPI in the World Bank’s database is not clear. It is mentioned that the data include BOT, PPP,
Franchise, Joint Venture, IPP and Privatization. As for the methodology, the World Bank explains that “the project
represents the best efforts of a research team to compile publicly available information on the projects, and should not be
seen as a fully comprehensive resource. Some projects -- particularly those involving local and small scale operators -- tend
to be omitted because they are usually not reported by major news sources, databases, government websites, and other

sources used in the PPI Projects database”.
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the database, the track record of PPP projects in the Philippines shows a trend similar to the following
figure:
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Source: IBRD PPI Database
Figure 4.1-1 Track Record of PPP Projects in the Philippines

It is observed that the total number of PPP projects in sectors such as transport, energy and water and
sewerage that has reached financial closure between 1990 and 2009 is 98. Specifically, the number is
75 for the energy sector, 15 for the transport sector, and 6 for the water and sewerage sector. Most of
the projects in the energy sector are IPP projects. Records of transport sector consist of 5 road
projects, 7 seaport projects, 2 airport projects and 1 railway project.

The figure shows that projects in the energy sector increased sharply from 1993. These projects are
mainly IPP projects®. However, the number decreased from 1996 due to the Asian economic crisis.
But such projects increased again after 2002 and the number is still increasing up to 2009. On the
other hand, in the transport sector, PPP projects have not been so active. Although we can see some
projects since 1996, the number is not so large®. However, the tendency of increase of PPP projects
can be seen in 2008 and 2009.

Based on the above track record observation, the following three points can be drawn regarding PPP
in the Philippines:

> PPP in the Philippines was led by the energy sector.
> Experiences of PPP in the transport sector and water (and sewerage) sector are still small.

2 1n 1993, Electric Power Crisis Act of 1993 (Republic Act No. 7648) was enacted and this promoted the increase of IPP
projects in the Philippines.

3 As observed in Chapter 2 of this report, BOT Law was enacted in 1990 and amended in 1994 by Republic Act No. 7718.
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» Resurgence of PPP projects can be observed after 2007.

This would constitute one of the characteristics of PPP in the Philippines. Especially, it is important to
recognize that the experiences of PPP especially in the transport sector are still small, although it is
known that the history of PPP in the Philippines is longer than in other south Asian countries.

4.1.2 Characteristics of PPP Projects in the Philippines

In this section, the characteristics of PPP projects are figured out. The following are the main
characteristics of PPP in the Philippines which the JICA Study Team has identified through this study:

» PPP has been led by the private sector.
» The capacity of public sector is not sufficient.
» Legal and institutional systems are old and not appropriately tailored to adopt PPP.

Firstly, in the Philippines, PPP has been led by the private sector. As observed in Chapter 2 of this
report, the history of PPP in the Philippines started in the energy sector in the form of IPPs. Obviously,
in the IPP project scheme, most of the project components, including design, build, finance, and
operate, are the responsibility of the private sector. Also, most of the project risks lie on the private
sector. In this picture, the role of the public sector is very limited (e.g., purchasing power with quality
and quantity check). Another implication can be drawn from the practices of franchise and JV, where
the private sector takes initiative to identify, plan and implement the project. In other words, the
private sector has displayed stronger initiative in PPP at least until recent years.

Secondly, the capacity of the public sector is not sufficient. Obviously, this is the other side of the
coin. PPP has been led by the private sector and public sector, effectually, has little experience of
managing PPP projects. “Managing” here means “project management” of PPP projects which has
project cycles such as identification, planning, procurement, contracting, construction, operation, and
closure.

In terms of the capacity of the public sector, the JICA Study Team has found the following evidences
which support the above claim:*

» Poor feasibility study and project planning (road sector)
- Poor demand forecast (road sector)
- Inadequate (capacity) design (urban railway sector)
- Inappropriate project conditions (water sector, energy sector)
> Inappropriate risk sharing (rail sector, water sector, power sector)

* These facts are drawn from the study results of each sector.  As for the details of the study results, see Chapter 5 of this

report.
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» Lack of capacity to assess financial plan of bidders (water sector)

> Insufficient project information, e.g., underground utilities (road sector)
> Delay of right of way (ROW) delivery (road sector)

» Slow administrative procedures (road sector)

Also, the statistical data of Figure 4.1.1 tell that the experiences of PPP projects other than in the
energy sector are still small. The fact also proves that the capacity of the public sector is still not
sufficient.

Thirdly, the current legal and institutional systems are old and not appropriately tailored to adopt PPP.
The outline of PPP-related legal system is shown and analyzed in Chapter 2 of this report. For
example, although the revision is being conducted, the current BOT Law was enacted in 1990 and
amended in 1994. The world now has thousands of experiences of PPP and that should be properly
reflected in the PPP legal system. Although GoP has issued some regulations and guidelines such as
the IRR and JV Guidelines, effectually, the fundamental structure of the legal system has not been
changed from early 1990s.

The following are illustrations of insufficiency of the current PPP-related legal and institutional
systems:

» There is no formal criterion to select PPP projects.

The procedure of treatment of unsolicited proposals, franchise and JV are not clear enough.
There are very strong constraints for foreign investors compared to practices of other countries.
There is no public financial institution which provides concessionary loan to private proponents.
Provision of viability gap funding is not clearly mentioned in the existing laws.

YV V VYV VYV VY

The function and position of regulatory authorities sometimes do not fit to the requirements of
PPP.

It is well known that “newly-emerging countries” such as India, Indonesia and Vietnam are also
promoting PPP very positively, and have established new PPP legal systems to fit the current global
practices of PPP and attract both domestic and foreign investors. The JICA Study Team recognizes
that GoP is also in the process, but it should be recognized that GoP’s actions are slightly behind from
those of its neighboring countries.

4.1.3 Current Efforts and Needs for Additional Programs

(1) Operations and Programs of GoP

In recent years, GoP has put high importance on PPP and has taken various measures to promote PPP.
One such measure is the establishment of the PPP Center in 2010. The following are the
representative operations and programs conducted in recent years:
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Table 4.1-1 Recent Programs and Operations to Promote PPP

Year Programs and Operations

2010 PPP Center was established.

PPP project roll-out for 2011 was announced.
Model bid and contract documents were developed.
Policy notes and guidelines were developed.
PDMF service was reactivated.

2011 Revision of the IRR is being conducted

Revision work of BOT Law is being conducted.

Establishment of private equity fund and PIPFF is being considered.
Technical assistance of ADB/AusAID/CIDA was launched.

Tender preparations for PPP projects are being implemented.

Source: JICA Study Team

As mentioned above, the PPP Center was newly established in 2010. In the same year, GoP
announced the PPP project roll-out and policy notes and guidance were developed. Also, model bid
and documents were developed and made public. In 2011, GoP started the discussion of amendment
of the BOT Law and the revision of the IRR was conducted. In terms of financing facility, the
establishment of private equity fund is being planned. Also, technical assistance sponsored by ADB,
AusAID and the Canadian International Development Agency (CIDA) was launched. In this way, it is
observed that the activities of GoP to accelerate PPP has been very active in the recent years.

On the other hand, these facts imply the following aspects of PPP in the Philippines:

> The actions to accelerate “contemporary PPP>” have not been very active compared to other
countries until recent years.

» The current BOT Law was established in 1990 and amended in 1994. However, no revision has
been made since then (up to 2011).

» The knowledge and experiences of public officers to conduct PPP are limited and still to be
improved.

(2) Technical Assistance by ADB, AusAID and CIDA

In terms of capacity building, “Technical Assistance for Strengthening Public-Private Partnerships in
the Philippines™ is being carried out as of November 2011. This is a capacity development program
financed by ADB, AusAID and CIDA®. The purpose of the program is to help the Philippines clear

® Here, “contemporary PPP” means the PPP model after 2000, which mainly requires governments’ supports such as VGF,
revenue guarantee, project cost sharing and public financing facilities.

® The Technical Assistance Project is hereafter called as “ADB TA”.
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obstacles and pave the way for PPP.  Under this program, ADB provides a USD 1.5 million grant,
AusAID provides a USD 7 million grant and CIDA provides a USD 1.2 million grant. The program
will run from April 2011 to July 2013.

The expected outputs of the program are the following: 1) Strengthening of PPP Enabling Framework,
2) Strengthening Capacity of the PPP Center, 3) Institutionalization of PPP Best Practice and 4)
Establishment of Long-term Financing and Risk Guarantee Mechanisms. The outline of the program
is shown in the appendix of this chapter (Appendix D-1).

The JICA Study Team conducted an interview with an ADB officer, who is in charge of the program.
The table in the next page shows the outline of the operation, including activities, schedules, and
some notes from the interview. The following are the key notes of the said interview:

» The ADB TA mainly focuses on the capacity building of the PPP Center. Capacity building of
IAs and LGUs is not the direct focus of the ADB TA.

» The ADB TAis very comprehensive but it cannot address all issues.  Effective cooperation with
GoP’s activities and other donors, including with Japan, is expected.

Based on the review of the terms of reference (TOR) and the above interview, the JICA Study Team
has found that the program focuses on the organizational and capacity development of the PPP Center.
In other words, the organizational and capacity development of 1As and LGUs is not the direct target
of the operation. However, capacity development of 1As and LGUs is essential to realize PPP projects.
Even if there is a sound legal and institutional framework, projects will not be realized if the
capacities of 1As and LGUs are low. The JICA Study Team suggests implementation of capacity
development program for 1As and LGUs. The JICA Study Team considers the following items to be
included in the program:

» Development of sector-specific guideline/manuals

» Review of current PPP project preparation procedure

»  Strengthening PPP network between the PPP Center and 1AS/LGUs

»  PPP trainings

» On-the-job trainings with respect to supports for project implementation
It is expected that it will create effective synergy effects with ADB TA.

(3) Other Programs and Activities

Besides the ADB TA, there are several assistance programs planned by GoP and foreign agencies.

Singapore Cooperation Enterprise (SCE) has agreed with GoP to provide technical assistance (TA) to
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promote PPP. The objectives of SCE TA are to:

» Achieve an in-depth understanding of the benefits and challenges of greater private sector
participation in the financing of public sector projects and the policy actions required to
strengthen the enabling environment and the legislative and regulatory frameworks for PPP;

> Build capabilities of key public sector officials involved in the procurement and
implementation of infrastructure projects, through the implementation of a pilot PPP
transaction; and

» Provide examples of Singapore’s infrastructure procurement process by sharing Singapore’s
lessons and experience in developing successful and commercially viable PPP projects.

It was agreed that SCE will provide a grant worth approximately SGD 1.423 million (PHP 48.373
million) to DOTC for PPP capacity development of DOTC. GoP will provide counterpart fund of
SGD 270,100. The grant will cover a one year period. Based on the Joint Press Release issued by
SCE and Temasek Foundation on March 31, 2011, SCE will work with the DOTC to develop
institutional capabilities for key agencies within the Philippine government responsible for the
procurement of infrastructure projects under the PPP framework.

Furthermore, according to the Joint Press Release, SCE will send a team of Singaporean PPP experts
to work with DOTC to prepare and structure a pilot project for procurement under the PPP framework.
The pilot project will provide a real-life and hands-on case study where Philippine government
officials can adopt relevant lessons from Singapore to bring projects to a biddable and bankable stage.

SCE will also help DOTC organize a series of capacity building workshops to build capacity for some
100 Philippine government officials in the development and implementation of PPP transactions.
During these workshops, Singapore public sector agencies, such as Public Utilities Board, Singapore
Sports Council and Institute of Technical Education, will share with the workshop participants the key
challenges Singapore had faced, including the policy considerations, regulatory framework and
practical experiences in implementing Singapore’s PPP projects. The Singapore private sector players
involved in Singapore’s PPP projects will also share the perspective of the private sector investors and

project developers in investing in a PPP project.

There is also information about assistance coming from the World Bank. According to the World
Bank’s website, it is interested in helping specific projects, such as expansion of the light rail transit
(LRT) system and sewerage system in Manila. There can be further assistance that is directed
towards individual projects.
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4.2 Road Map for Acceleration of PPP

4.2.1 Necessity and Meaning of Road Map

As observed in the previous sections, various programs and operations are being conducted to
strengthen the organizational and individual capacities for the promotion of PPP projects. However,
there has been no integrated view and approach to harmonize the individual TA programs. The JICA
Study Team recognizes a strong need to develop a road map in order to serve the following functions:

Having a holistic view

Understanding time targets

Grasping relations/sequence of activities
Clarifying activity priority

Strategic allocation of resources
Communication tools with stakeholders
Using as a base of PPP strategy development
Evaluation of progress

YV VYV VYV VYV V V VYV VY

Identification of issues and bottlenecks

According to the interview with the National Economic and Development Authority (NEDA) and the
PPP Center, they also recognize a strong need to develop a road map, which includes the work
activity breakdown and time schedule to be followed.

As the basis of the road map, it is meaningful to summarize the key observations made from Chapter
2 to Chapter 6 of this report. The following are the key information which serve as the basis of the
road map:

The history of PPP/BOT is longer compared to other countries.

Actually, most of the PPP experiences are in the energy sector, especially 1PP.

There is a little experience of PPP in sectors other than energy.

There are the BOT Law and its IRR but they need to be strengthened.

Preparations of PPP tendering are being conducted but the knowledge and experiences of 1As and

YV V. V V V

LGUs are not yet sufficient.

A\

There are problems of tariff setting and regulatory bodies.

» There are no PPP guidelines and operation manuals (Multi-sector and sector-specific) although
model contracts and bid documents are developed in some sectors.

»  The PPP selection criteria need to be developed.

»  The PPP financial institutions need to be developed.
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4.2.2 Road Map for Acceleration of PPP

Based on the study results of this chapter, the JICA Study Team has developed a table on the next
page which shows the road map to accelerate PPP. It is expected that this road map will function as
a base for further discussion among relevant stakeholders of GoP and private entities.
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Table 4.2-1 Road Map for Acceleration of PPP in the Philippines

Action Schedule
Category Items Taker 2011 2012 2013 2014 2015
Preparation Trials Review & Learning Standardization Completion
Milestone Review *
Framework Building Frameworl Review
Drafting and enforcement of PPP Act GOP —— e |
]Ln‘:gt?t'uii';‘ial Amendment of IRR NEDA/DOF — oheok —
Eamemek Amendment of Other Laws and Regulations |GOP/NEDA h —
Development of PPP Strategy GOP/NEDA |
Strengthening PPP Nework NEDA/PPPGC —
Model Proiect \4
Development of Model Projects IAs/NEDA/DOF SEEEEEEEENEENEEREEEEEEEE
Planning & Procurements of Model Projects |IAs/NEDA/DOF SEEEEEEpEEESEEEEgEEEEEE
. - Project A: 1As/NEDA ssssmEssssnsNennnnnny
m"p‘tlnz:f:tf;n ~ Project B: 1As/NEDA P S E— CheoK
- Project C: 1As/NEDA sssnspessnnnnjEnnnnnn < Application of Funds
Review and Creation of New Model Project sssnajsssnssnalsnangunsunas <
Guideline Development Standaidizgtion
Capacity Development (TA) for PPPC ADB etc. sssssnnnssssnnnnjsnnnnnnnfnnnnnnns 7
Capacity Development (TA) for IAs and LGUs|Donors mesEEEsEssssennneennnnnnEeenen e s e e e e e EEEEYEEEEEEN
Development of General PPP GL NEDA/PPPC | ————————
. ~ Risk Allocation Guideline NEDA ——
g:s:&:ﬁent - BCS and PPP F/S Guideline NEDA | h
Development of Sector PPP GL 1As I — V| Tools
Standardization of Bid Documents 1As | _l
Standardization of PPP Contract IAs —
Organization Review
Review of Formulation and Selection Process|NEDA/PPPC — |
Regulagory Review of NEDA Board/ICC Process GOP I
Organization  |Review of Regulatory Bodies (e.g MWSS, TRB|GOP —— | 0007
Reform Review of LGU-Related Procedures GOP/NEDA #
Planning and Set-up
Development of |Development of Operation Plan GOP —l
ﬁz;’i’ttu';i::SCial Preparatory Works for Establishment GOP —
(PIPFF, VGF, Establishment and Operation Start—up GOP —
Private Equity | Application of Funds to Projects GOP EEpEEEEEEmpEEEEEEAfAApARARpAERERERE
Fundetc.)

Source: JICA Study Team

1oday Jeuld
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The road map consists of action items and schedules. The action items belong to five categories: legal
framework, model project implementation’, capacity development, regulatory organization reform,
and development of Philippine Infrastructure Financing Facility (PIFF). Specific actions, which are
deemed necessary, are shown under each category. For each action, action taker(s) and schedule are
shown.

In terms of the time horizon, the JICA Study Team set five-year horizon, starting in 2011 and ending
in 2015. The phases are set depending on the fiscal year and they are classified as follows:

»  Year 2011: Preparation (Preparation of framework, organizations and projects)

Year 2012: Trial (Revision of framework and organizations, and implementation of projects)
Year 2013: Review and Learning (Review the actions taken in 2011 and 2012)

Year 2014: Standardization (Reflect lessons learnt and standardize implementation)

Year 2015: Completion (Completion of five-year road map, e.g., further adjustments)

YV V V V

Milestone reviews shall be conducted every year. Especially, it is meaningful to conduct them in 2013
as an interim review and in 2015 as the final review to evaluate progress and achievements.

As can be seen, activities are bundled into several groups and the relations of the activity groups are
shown in the road map. This helps to understand the sequence and relevance of each activity group.
The following are the specific recommendations for principal categories:

Legal Framework

Currently, revision of the BOT law is being conducted. It is meaningful to further strengthen the legal
basis of PPP and promote participation of private entities. When the work is completed, it is important
to conduct review of related laws and regulations, because there might be some discrepancies and
inconsistencies among them. It is also important to monitor and continue the review process to reflect
results of model projects and regulatory organization reform. It is also important to build effective
PPP networks among IAs/LGUs, the PPP Center, and other government organizations. 1As/LGUs
should assume primary responsibility for the project all through the project life, however, PPP Center
shall also play an important role to guide and support the implementation of PPP projects. The image
of the network is shown in the following figure.

" Maodel project means the project being prepared under the new PPP organizations and concept in the Philippines.
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Facilitator & Coordinator

NEDA

Source: JICA PPP Study Team
Figure 4.2-2 Image of PPP Network

The networks are basically linked with circles. At the top of the circle are the 1As as project
implementers. They should assume first responsibility of the PPP project as the project implementer
or project owner. Within IAs, there should be two key sections, namely, the PPP unit to be established
and the section in charge of the projects. It is important that these sections keep good relation and
communication. At the center of the circle is the PPP Center. It functions as facilitator and coordinator
of the project. In fact, it is expected that the PPP Center takes appropriate coordination among key
departments, such as NEDA, DoF and DBM. It is important that these relations are clearly mentioned
in official documents such as PPP Guidelines to visualize and smoothen the communication and
coordination among the government stakeholders.

Model Project Implementation

In terms of model project implementation, it is important to reach to the appointment of winning
bidders, entering into contracts and reaching financial close. Model project refers to a PPP project
which is currently in the process of preparing public procurement, such as the NAIA Expressway
Project and Bohol Airport Project. The experiences can be utilized for capacity development programs
to be conducted in the future and also, it will be the basis of standardization of relevant documents
and review of organizational framework.

Capacity Development

Currently, TA by ADB/AusAID/CIDA is being implemented. In fact, it covers wide areas of activities
but it alone cannot cover all necessary activities. One of the significant characteristics of the TA is that
it is mainly focused on the capacity development of the PPP Center. In other words, capacity
development of 1As and LGUs is not included in the TA. However, improvement of capacity of I1As
and LGU:s is indispensable to further promote PPP projects. Thus, it is strongly recommended that TA
for 1As and LGUs shall be conducted in line with the abovementioned TA. Capacity development
program for IAs and LGUs may include PPP trainings, development of guideline/manual, and
preparation of bidding documents including draft concession agreement.
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Regulatory Organization Reform

There is a strong need to review the current practice of PPP-related procedures. It is found that the
process of approval and permission at the beginning of projects is often slow and this can undermine
the smooth implementation of projects. It is also found that there are cases when review of tariff by
regulatory organizations is not timely and flexible and it becomes an obstacle to set desirable tariff
levels. In order to avoid these problems, it is necessary to review and streamline the current procedure
to secure smooth and timely implementation of projects.

Development of PIPFF, etc.

GoP is now preparing the establishment of PIPFF, VGF and private equity fund. As pointed out in
Chapter 5 of this report, establishment of PIPFF as “long-term financing facility” is very effective
since it will improve project financial viability and also contribute to improve value for money (VFM)
for GoP through public expenditure saving. Details on the functions and effects of these financial
institutions are deeply discussed in Chapter 5 of this report.

4.2.3 JICA’s TA on PPP Capacity Building

With regard to capacity development, JICA has been conducting several PPP-related capacity
development projects. Especially, in Indonesia, the capacity development project on toll road PPP
project has been carried out from 2007 to 2012. In this project, JICA hired PPP experts from private
consulting companies (Mitsubishi Research Institute, Inc. and KRI International Corporation) and the
experts have been dispatched to Indonesian government offices. As of December 2011, Phase Il of the
project is being conducted. JICA got into contract with two consulting firms, namely, Mitsubishi
Research Institute, Inc. and KRI International Corporation, and seven PPP experts are dispatched to
the Government of Indonesia (Gol). The project focuses on toll road PPP projects and the Gol
counterpart is the Ministry of Public Works. The outline of the project is shown in the following table:

Table 4.2-2 Outline of JICA’s PPP TA in Indonesia

Overall Goal | o) road development is accelerated through successful PPP scheme implementation.

1. Planning and implementation capacity of Bina Marga and BPJT on PPP scheme
on toll road project is improved.

2. Variety of new PPP schemes which realized optimal PPP projects are identified
and applied to projects.

1. Knowledge and understanding of Bina Marga and BPJT staff on PPP principles
are improved and shared with other stakeholders through intensive in-house
training or workshop/seminar.

Outputs 2. Draft of practical rules and principle for planning PPP scheme on toll road project
is developed.

3. Draft of guidelines and manuals of PPP feasibility study is developed.

4. An improvement plan of PPP project implementation is developed.

Purpose

Source: JICA PPP Expert Team
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The key activities and achievements so far are as follows:

Series of trainings (e.g., in-house training, training in Japan and UK) were conducted.

Toll Road PPP Guideline/Manual (draft) was developed.

On-the-job training which focuses on financial analysis and modality selection was conducted.
Model tendering documents and draft concession agreements were developed.

As a result, several toll road PPP projects were announced for tender (pre-qualification).

YV V VY V

The relations of the project’s overall goal, outputs and key activities are visually shown in the
following figure:

. In-House Trainin
Capacity Development = . k Traming -

(Output 1) e Japan Training

e WG, Seminar etc.
Overall Goal 1

Promotion of Toll
e Toll Road PPP GL

e Standardized Bid Road PPP
Documents Projects e Improvement Plan
e VFM Tools etc. . e On-the-job Training etc.
Development of Improvement Plan
Guidelines/Manual for Implementation
(Outputs 2&3) (Output 4)

Source: JICA Expert Team
Figure 4.2-3 JICA’s PPP TA for Indonesia (for the Ministry of Public Works)

The project has been implemented successfully and visible improvement of knowledge and
techniques of public officers is observed. Especially, the JICA Study Team notes that improvements
are observed in most of the items of the following aspects of PPP:

Basic principles of PPP

Laws and regulations

Project scheme planning

Project financing and VFM analysis
Optimal risk sharing

Monitoring and evaluation
Tendering

VV V VY YV VY

The JICA Study Team considers that this model can be easily applied to GoP as well. Especially, this
project focuses on the capacity building of a line ministry (Ministry of Public Works, the Directorate
of Road) and thus, this will suit the needs of GoP.
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CHAPTER 5 PPP FINANCE SCHEME

5.1 Financial Needs for Infrastructure Construction in the Philippines

In recent diagnostic studies' done on the Philippines as well as in competitiveness / investment climate
surveys?, the poor state of Philippine infrastructure has always been a critical shortcoming constraining
Philippine growth. A quick scan of the information shows just how poorly the Philippine compares,
historically and against neighboring countries:

Over the past 30 years, Philippine infrastructure spending has averaged 2.1% of GDP, well
below the 5% benchmark for developing countries; moreover, private infrastructure
commitments have declined from a peak of 15.5% of GDP in 1997 to an average of 2.1% from
2000-09°. Meanwhile, public investment in fixed capital is only 2.4% of GDP, compared with
a 4.3% average for ASEAN+3".

The 2009-10 Global Competitiveness Report ranked the Philippines 98 among 133 countries,
with only Vietnam among East Asian Countries ranking lower. Likewise, the 2009 IMD World
Competitiveness Yearbook ranked Philippine basic infrastructure 57th out of 57 Asia Pacific
Countries.

Quality-wise, an IMF study® also revealed that on a scale of 0 to 10 (10 being adequate and
efficient), the Philippines scored below the World and the Asia averages in energy
infrastructure, water transportation and air transportation while having lower than average
network of road and rail infrastructure.

The need to upgrade and expand the infrastructure network is well-recognized in the Philippines. The
government’s Comprehensive Integrated Infrastructure Program (CIIP) 2009-2013 sums up the
country’s total investment requirements to over P3.3 trillion (US$77 billion) for the period.
Apart from the different government instrumentalities (29%), this amount is expected to be
financed by ODA (23%) and through private sector participation (47%).

! See for example, 2007 ADB binding constraints to growth, 2005 World Bank “Towards a better investment climate for

growth and productivity,”, 2007 World Bank “Invigorating growth, enhancing its impact,” and 2010 IMF “Post Crisis Fiscal
Priorities for the ASEAN 5”.

2 See for example, World Economic Forum Global Competitiveness Report, ADB Investment Climate Survey, IMD World

Competitiveness Yearbook (complementing hard data)
% ADB TA Report 45515-001: Strengthening PPP in the Philippines, February 2011.
4See Figure 2, Budina, Nina and Anita Tuladhar, “Post Crisis Fiscal Priorities for the ASEAN 5”, WP 10/252, IMF, November

2010
SIbid.
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PEF, 46.61%

Others, GEIe, 2.37%
1.46% LGUsg, 0,76% 2.91%

Source: NEDA

Figure 5.1-1 CIIP Financing Mix

Unfortunately, fiscal problems since the late 1990s to 2005 that re-emerged in the past couple of years
(see discussion below) have not only limited government’s ability to allot funds for basic infrastructure,
but have also constrained ODA disbursements (due to lack of budget appropriation cover/ counterpart
funding) and held back private investments (due to heightened macroeconomic risk perception). This is
reflected in the steady decline in the Philippine’s investment ratio (both domestic and foreign) —
from nearly 25% of GDP in 1997 to a low of 14% in 2006 before gradually improving to nearly
16% in 2010. Foreign direct investments to all sectors, in particular, have averaged only $2.1 billion in
the three years to 2009, paling in comparison with the average $6-9 billion of Indonesia, Malaysia,
Thailand and Vietnam®, due to poor investment climate, including inadequate infrastructure.

Indeed, as government struggles to meet development challenges, the question of how to finance the
country’s huge infrastructure needs over the long term has become a common theme in public
discussions, given government’s fiscal constraints and limited number of infrastructure projects that are
commercially viable without government support.

The following surveys available domestic and international financial resources, identifying constraints
to how extensively and efficiently they can be used to fund long-gestating, capital-intensive
infrastructure projects in a developing country setting like the Philippines.

5.2 Expected Financial Resources

5.2.1 Domestic

The Philippine’s savings rate, even after accounting for disparity in income levels, is low by Asian
standards. However, as investment rates fell and flattened and external balances, aided by
remittance inflows, turned positive, the country’s savings-investment gap reversed starting in

® Data from ASEAN Secretariat website, http://www.aseansec.org/18144.htm
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2002, and savings continued to outpace investments in the ensuing years’. This is likewise
reflected in the positive current account position in the balance of payments since that time. The
excess savings as reflected in high liquidity in the domestic financial system and as may be seen in
the rapid rise in placements in the Philippine central bank’s special deposit accounts (more than
doubling from about P550 billion in 2009 to P1.2 trillion by end-2010°) and its external account
counterpart, the increase in the gross international reserves from $46 billion to $64 billion from
2009-10. Nevertheless, while the private sector has been saving more, government has been
incurring budget deficits and this has a negative impact on the country’s overall savings rate and
ability to finance growth in investments over the long term. Moreover, a current account deficit
may re-emerge should imports rise if government succeeded in its objective of encouraging a
higher level of investment, including in needed infrastructure via PPP. Meanwhile, efforts to
deepen the financial system and potentially raise household savings® have seen gradual success, with
domestic liquidity (measured by M3) hovering around 50% of GDP.

(1) National Government

Over the past two decades, the national government was able to achieve fiscal surpluses in only four
years, from 1994 to 1997. The growing problem of balancing the budget from then through 2004 (a
politically difficult period for tax or user charges adjustments) and the need to avoid a potentially
explosive debt situation meant severe compression in discretionary government expenditures.
Moreover, the little left for capital outlay had to be spread out all over the country resulting in only
small projects at the congressional district level receiving funding while strategic projects with high
national development impact were left in suspension.

100%
80% -

60% B —/—\_—\

s £ ct12l dehbit
40% -

Total Consolidated Nonfinancial
0% Puhlic Sector Deht

0% T T T T T T T T T T T T
1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

Source: BTr

Figure 5.2-1 National Government and Nonfinancial Public Sector Debt, as % GDP

"'See ADB Critical Constraints to Growth,
http://www.adb.org/Documents/Books/Philippines-Critical-Dev-Constraints/chap03.pdf.

8 BSP Inflation Report, December 2010.

® The relationship between savings and financial development is not necessarily positive, with a strand of research arguing that
better risk sharing as financial products multiply as well as improved access to credit may reduce precautionary savings. An
explanation advanced for the Philippine’s low savings rate however is the high dependency ratio resulting from a young

population.
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(2) Government Financial Institutions (GFIs)

Already, government has tagged five GFls to help in jumpstarting its PPP program. These include two
banks (DBP, Land Bank), two pension institutions (SSS, GSIS) and the National Development
Company (NDC), government’s investment arm. Discussions on the best structure for the GFIs’
participation in the PPP program are on-going. Considering the GFIs’ extensive history of unprofitable
and even failed politically-directed investments that had in the past mired them in controversies or
worse, required government to bail many of them out, executives in these institutions, as well as fiscal
authorities, are cautious in this regard, despite the relatively healthy balance sheets of most of them at
this time. (See Annex A tables)

a) Development Bank of the Philippines (DBP)

Together with its current name, DBP acquired its mandate to extend medium to long-term credit
facilities for developmental projects in 1958. Almost three decades later in 1986, it was rehabilitated
with the national government absorbing the losses and DBP’s mandate refocused from retail to
wholesale lending through a network of financial institutions'®. DBP acquired a universal banking
license in 1995, enabling it to engage in a wider set of activities (now including, aside from wholesale
and retail lending, investment banking and trust services). By 1998, its authorized capital stock was
raised from P5 to P35 billion under Republic Act 8523, which also exempted the bank from the Salary
Standardization Law. Currently, government paid up capital amounts to P12.5 billion.

While there are no explicit government guarantees for the bank under its charter (except for its ODA),
given ownership structure (100% government) and the bank’s public policy role, government is widely
expected to step in with support should the need arise. The flipside is government’s ability to influence
the bank and thus, challenges to managing at times conflicting commercial and developmental goals.

Relative to private banks, other unique features of DBP include ™ : (a) heavy reliance on
government-related funding, which includes P81 billion of government deposits (over 30% of
liabilities) and government guarantees on over P100 billion of loans from donor agencies (about 40%);
(b) higher than average credit concentration, with its 10 largest borrowers accounting for almost 40% of
total loans; and (c) in contrast to other banks, the average duration of its liabilities is longer than assets,
due in large part to ODA funding source.

DBP is the seventh largest bank in the country*with assets of P297 billion at end-2010, a compounded
annual growth of 7% since 2006. Over the last five years, the bank has demonstrated: (a) good
profitability with return on asset averaging 1.5%, (b) relatively healthy balance sheet with the NPL ratio
declining to 3%, which is about the industry average, and (c) capital adequacy ratio of 23%,
significantly above regulatory standard (10%) and the industry average (16.5%). Despite its supposed
focus on wholesale lending, the bulk of DBP’s loan portfolio (about P150 billion or 50% of assets in
2010) comprises retail lending.

10 ADB Third DBP Loan 1088-PHI, December 1999, http://www.adb.org/documents/pers/pe539.pdf
" Moody’s, Credit Opinion: DBP, 14 February 2011. Data on funding mix from DoF.
12 Based on BusinessWorld 4Q2010 Banking Report ranking by assets.
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b) Land bank of the Philippines

Aside from DBP, Landbank is the only other 100% government-owned policy bank in the country
providing long-term financing for projects, in its case, with a focus on the rural / agricultural sector.
The bank was set up in 1963 as part of government’s Agricultural Land Reform Code and was
“revitalized” in 1973 with higher capitalization, a universal banking license and expansion of services
outside the agricultural sector. The bank’s authorized capital was raised twice more after that, the last
time to P25 billion in 1998. Government currently has about P12 billion in paid-in capital.

Under its charter, Landbank’s foreign borrowings enjoy explicit government guarantee. At the end of
2009, it has about P30 billion of outstanding loans from multilateral and bilateral agencies. In addition,
Landbank is a government depository bank and sources over three-fourths of its funding from deposits
which comprises mainly of government deposits (including GOCCs and LGUs).

Landbank is the fourth largest bank in the country with assets growing by a compounded annual rate of
12% since 2006 to reach P566 billion by 2010. It has an extensive branch network spread across the
countryside for delivering credit to priority sectors (namely, farmers, fisherfolk, microenterprise, SMEs,
agribusiness, agri-infrastructure (LGUs), agri-related projects of GOCCs, environmental projects,
livelihood loans, socialized housing, schools and hospitals); and utilizes a network of accredited
cooperatives for its wholesale lending. Despite this, its loan portfolio accounts for only 35% of total
assets, with loan-deposit ratio at a little over 50%. Over the last five years, Landbank has also shown
(a) good profitability with a 1.2% average return on assets, (b) reduced bad assets with a 3.4% NPL
ratio by 2010, and (c) capital adequacy ratio of over 17%, albeit with about P5 billion of deferred
charges still to be written down as of the third quarter of 2010.

c) National Development Company

NDC, established in 1919 as a semi-private corporation, became a public corporation in 1936 to
implement government’s economic policies and take an active role in natural resource development. It
was reorganized to act as government’s investment arm in 1979 (with a 50-year corporate life) to invest
in developmental projects where private investors are unwilling or unable to invest in. Over the years,
it has been involved in agricultural industries, mining and quarrying, energy, manufacturing,
transportation services as well as land distribution and warehousing.

Financially, NDC is quite weak and has been recommended for disposition*?. Accumulated losses over
the years (e.g., from 1999 to 2005 and again in 2009) due to inadequate returns on investments (only
23% of equity investments is operational) and poor collection efficiency have reached P6.6 billion as of
end-2009, eroding the P8.6 billion capital contributed by government. Thus, NDC has had to rely on
borrowings, primarily by issuing domestic bonds that are by charter automatically guaranteed by the
national government, to finance new activities. Government assistance to NDC is in the form of
“advances” and “net lending.”

Recent performance shows: (a) assets growing to P11.5 billion in 2009 (10% annual growth from
2005-09), but this still includes a large number of non-operating companies, (b) average 2005-09 return
on equity of 7.8% and return on asset of 1.6% based mainly on earnings in 2006-08, (c) high leverage

¥ See ADB TA PHI-4809 GOCC Reform Project, 2008.
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with a debt level at end-2009 that is over 4x equity, and (d) interest expense accounting for almost 70%
of total expenses in the four years to 2009. NDC today has only 25 employees.

NDC is authorized under its charter to contact foreign loans that are fully guaranteed by the national
government. But such NDC loan will still count against the guarantee ceiling under the Foreign
Borrowings Act. NDC is also allowed to guarantee foreign loans issued by companies including its
own subsidiaries. In addition, the NDC charter authorizes the national government to issue a
counter-guarantee on the guarantee obligations of NDC and such counter-guarantee is not subject to the
limitations set under the Foreign Borrowings Act. NDC has a fully-owned subsidiary, the
NDC-Philippine Infrastructure Corporation (NPIC), which was incorporated in 2005, to provide project
management services and tasked with developing, packaging, structuring, and and managing crucial
infrastructure projects.

d) Social Security System (SSS)

The SSS was established in 1954 as a social security institution covering workers in the private sector.
Over the years, its mandate and coverage was expanded such that today, under the Social Security Act
of 1997, it is mandated to cover almost all individuals in the private sector “against the hazards of
disability, sickness, maternity, old-age, death and other contingencies resulting in loss of income or
financial burden.” While government “accepts general responsibility” for the solvency of the
institution, there are no explicit government guarantees on the obligations of the SSS.

The SSS is a defined-benefit, partially-funded system. Several studies** have identified structural and
governance weaknesses (in part reflected in socially and politically-motivated investments in the past,
including in non-productive infrastructure projects and mortgage investments) that have limited its
effectiveness and contributed to its long-term unsustainability. While reforms have been gradually
implemented in recent years (e.g., raising the contribution rate), the latest actuarial valuation done in
2007 shows fund life (when reserve funds will be depleted) lasting up to 2039 only, with payouts
starting to exceed income in 2030.

The SSS has an asset base of P273 billion at end-2010, up 17% from 2009. Based on its audited 2009
financial statements, over 80% of its assets then was invested domestically, in “non-current financial
assets”. The bulk of this is in government securities (non-negotiable because of tax-exempt status) and
local equities, including in shares listed in the relatively small and illiquid local stock market. Its
“non-current financial assets” also include a P74 billion loan portfolio, over 60% of which are loans to
members, and the rest largely for housing-related loans. Considering the riskiness of its investments,
SSS realized only a 5.4% average return on its reserve fund from 2005-09 (the average 91-day T-bill
rate during the period was 5%).

e) Government Service Insurance System (GSIS)

The GSIS started in 1938 as a life insurance institution for certain segments of government employees.

¥ For example, analyses done by the Retirement Income Commission in 2001 and a consulting firm, TSG, in 2006, both with

support from the World Bank.
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Several subsequent pieces of legislation expanded its responsibilities (e.g., grant loans to, provide
compulsory retirement benefits, protect government property, survivorship and sickness benefits), with
its current mandate provided under the Government Service Insurance System Act of 1997. GSIS
covers all public sector employees (except the military, police, judges and local government). There are
no explicit government guarantees on loans incurred by GSIS; government guarantee is only on the
fulfillment of its obligations to members “as and when they fall due”.

Like the SSS, GSIS is a defined-benefit, partially-funded system. It shares many of the governance and
structural problems of SSS with similar results in terms of reduced effectiveness in carrying out its core
mandate. GSIS has not provided updated estimates of its actuarial life.

GSIS has assets of P629 billion at end-2010 (including Administered Funds which comprise less than
10% of total assets). Like SSS, the bulk of its assets is lodged under “loans and investments”, albeit
GSIS has a significantly larger loan portfolio, mostly to members. GSIS also holds non-negotiable
government securities and invests in the local stock market (it has also tried investing internationally
but following the impact of the global financial crisis, has very recently decided to withdraw these
investments). Compared with SSS, it generated better returns of about 10% on equity over the five year
period to 2010, equivalent to its target actuarial return.

f)  Trade and Investment Development Corporation of the Philippines (TIDCORP)

PhilEXIM was created as the Philippine Export and Foreign Loan Guarantee Corporation
(PHILGUARANTEE) in 1977 to guarantee foreign loans for developmental purposes and to support
the export sector by providing guarantees on loans granted by financial institutions. It was renamed
Trade and Investment Development Corporation of the Philippines (TIDCORP) in 1988 and its services
expanded to include investment insurance and direct lending for Philippine companies. Designated as
PhilEXIM in 2002, it is allowed under its charter to borrow foreign loans that are fully guaranteed by
the government. Legally, TIDCORP may guarantee the official, external loans of other GFls or even
private companies (there are precedents), with the guarantees carrying the full faith and credit of the
Republic and appearing, based on Department of Justice opinion, to be outside the ceiling of the
Foreign Borrowings Act.

TIDCOREP is capitalized at about P5 billion (out of an authorized and subscribed capital stock of P10
billion, which was raised from P2 billion in 1985"). However, despite positive earnings in the last three
years, accumulated losses from earlier years have eroded its capital, such that by end-2010, it has
remaining capital of less than P1 billion and would need capital infusion from the national government
to enable it to credibly expand its guarantee portfolio. While the company is allowed under its charter
to guarantee up to 15x its subscribed capital of P10 billion, in practice, it limits its guarantees to tangible
capital for prudential reasons based on BSP supervision. At end-2010, the company already has
outstanding guarantees of nearly P14 billion. TIDCORP guarantee can cover both credit and political
risk.

TIPCORP’s ability to participate in large-scale PPP projects is limited by its available capital,
indicating a need for fresh capital infusion from the national government. Discussions with

S TIDCORP, 2009 Annual Report.
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management reveal that while it is prepared to act as conduit for ODA loans, it has no institutional
experience in contracting, managing and lending out such loans. Also, the company will require higher
staff complement to enable it to do project and credit screening for two-step loans for infrastructure
projects.

Overall, of the six GFls, DBP has perhaps the most experience in financing long-term infrastructure
projects and in light of its recent partnership with the IFC in designing the financial structure for the
proposed NAIA Expressway project can be expected to over time, build up expertise in screening and
financing PPP projects. In comparison, Land Bank and the pension agencies do not have the in-house
skills to be able to pursue PPP projects on their own while NDC and TIDCORP do not have the
necessary manpower. On the other hand, if there is a way to strengthen NDC'’s staff complement, it is
the most logical among the six GFls to either direct invest in PPP projects or act as conduit for national
government or external donor financing for selected projects.

(3) Financial institutions

Despite impressive growth in a number of nonbank segments’®, the Philippine financial system
continues to be bank-centric, with total bank assets recorded at P6.4 trillion (75% of GDP) in 2010.
Within the banking system, universal and commercial banks dominate, accounting for almost 90% of
the system’s assets. They are the ones that have the financial muscle to fund large infrastructure
projects. Even then, since the Asian crisis, banks have been quite reserved in extending credit with net
domestic credits outstanding at around 50% of GDP in recent years, low by either historical (almost
80% recorded in 1997) or other Asian country standards'’.About a third of this is extended to the public
sector. Nevertheless, with a gross loan portfolio below P3 trillion — translating into a loan-deposit ratio
of just above 60% - and with the consolidated capital adequacy ratio of commercial banks at over 16%,
above the 10% regulatory standard, there is much room for banks to expand lending.

That said, apart from increased risk-aversion following the Asian crisis, there are other factors that may
make it difficult for banks to pour money into infrastructure projects. These include (a) a stricter
supervisory and prudential framework with the single borrower’s limit — set at 25% of networth— the
oft-cited binding constraint considering that proponents of infrastructure projects have for the most part
been the large local conglomerates®™, (b) relative inexperience with project financing as recent bank
lending for infrastructure have mostly relied on the strength of the project proponent, rather than on
project cashflows, and (c) asset-liability duration mismatches due to short-term deposit funding base
that make it difficult for banks to lend long.™

16 Among the largest financial institutions outside of the banking system are pension institutions (dominated by GSIS and SSS)
and investment (trust) companies (following rising popularity of mutual funds / investment funds in recent years. Insurance
companies have also grown but remain relatively small, asset-wise.

17 See IMF Financial stability report, April 2010 (Figure 1).

%8 In the country’s top 10 banks, the ten largest borrowers account for anywhere from 10% to 35% of total loans. (See IMF
Financial stability report, Figure 5)

®The IMF reports that the duration of assets exceeds the duration of liabilities for most banks. (See IMF Financial stability

report, Figure 5)
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Local bankers admit that the longest they can lend is around 12 years. In practice, banks price term
loans off the Treasury yield curve plus a premium depending on borrower risk profile. Current practice
is to use the five-year secondary market rate for local Treasury bonds (PDST-R@ at 4.2% at end-2011)
and add a premium ranging from 2.5% for prime clients to as much as 3.5% for non-prime. This
translates into lending rates of 6.7% to 7.7%, depending on risk, re-priced every five years. While bank
loans are typically variable-rate, fixed-rate loans are available but at a much higher premium to the
borrower.
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Figure 5.2-2 Peso yield curve, PDST-R2

Local investment banks have also increasingly taken active interest in infrastructure in the areas of
transaction advisory, project development and underwriting debt and equity securities. The country’s
three largest banks — BDO, Metrobank and BPI — have investment banking arms that, particularly in the
case of BDO Capital, dominate this market segment. There are also non-bank related investment house,
leaders include ATR-Kim Eng (with Singaporean links) and Exchange Capital/CLSA (majority
shareholder is France’s Credit Agricole).

Aside from banks, investment houses and pension funds (mainly SSS and GSIS), another important
segment of the local financial system consists of insurance companies, with combined assets (about
P500 million in 2009) less than 10% of total bank assets. Insurance companies have a strict set of
allowable investments, including mortgages, land (up to 40% for foreign insurance firms), buildings,
government bonds, prime corporate bonds, blue chips stocks and bank deposits, each not to exceed the
lower of (a) 10% of admitted assets or (b) 25% of approved capital base.

(4) Capital markets

a) Local currency bond market

In recent years, large companies with strong balance sheets have preferred to borrow directly from the
capital markets (local or international). From practically nil in 2000, outstanding local currency
corporate issues reached nearly 5% of GDP by 2010. This however is small in comparison with
outstanding government securities which at 34% of GDP, comprise almost 90% of the local bond
market. Likewise, government has over the years been able to gradually extend the maturity of its
bonds, with longer-than-10-year bonds comprising 21% of outstanding government bonds in 2010
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compared with only a 5% share in 2004. Private corporations on the other are able to borrow for 10
years at most, and at relatively low cost. However, non-bank bond issuers are typically companies that
have good track record and strong balance sheets and are part of conglomerates and even then, they
seldom issue bonds to finance new projects but rather rely first on bank financing before using bond
financing for successful projects that mature?®.
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2 Felipe Medalla, unpublished report “Financing of privately provided infrastructure”
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Table 5.2-1 2010 Corporate Bond Issuances
Issue Issue Amount Issue Date Maturity Date Coupon  Yield
Bank Issues
RCBC LTNCD - Coupon Bearing 2,854,000,000.00  6-May-2010 6-Nov-2015  6.5000 6.5000
RCBC LTNCD - Zero Coupon 2,146,000,000.00  6-May-2010 6-Nov-2015 -
East West Bank Tier 2 1,500,000,000.00 2-Jul-2010 2-Jan-2021  7.5000
United Coconut Planters Bank LTNCD 4,519,289,000.00  25-Nov-2010 25-Feb-2016  6.2500 6.2500
11,019,289,000.00
Corporate Issues
Tanduay Holdings, Inc. Bonds 5,000,000,000.00  12-Feb-2010 13-Feb-2015  8.0550 6.0000
AC Putable Bonds 10,000,000,000.00  30-Apr-2010 30-Apr-2017  7.2000 6.5000
AC Multiple Putable Bonds 10,000,000,000.00  12-May-2011 12-May-2021  6.8000 6.7000
25,000,000,000.00

b) Stock market

The Philippines has a relatively small stock market, with only 253 listed companies and market
capitalization at a little over 100% of GDP (in dollar terms, about half the size of stock exchanges in
Indonesia and Thailand and a third of Malaysia’s). Capital raised in the three years to 2010 averaged
about US$1 billion a year, which is quite low compared with neighboring stock markets. Moreover, the
IMF noted that (a) the market is not liquid, partly due to the small free float of most companies and (b)
companies belonging to conglomerates make up about 3/4s of the market’s effective capitalization®.,
Similar to bond issuances, raising equity capital is limited to companies with proven track records as
new companies involved in infrastructure projects that cannot show historical financial statements
cannot raise capital based on projected project revenues®.

(5) Potential investors

Corporate sponsors are important players in Philippine infrastructure, given not only financial
resources but sectoral expertise to design and operate infrastructure projects. Many of these are
member companies of conglomerates, but independent construction and engineering firms as well as
tollway and utility operators and other facilitators who pull together needed skills are critical players as
well. These firms have the incentive to come in early in the project development stage not only to earn
returns as equity investors but also to ensure participation in project-related works. Private
conglomerates also have the incentive to prepare unsolicited proposals for a wide range of
infrastructure projects in light of not only project returns but also resulting synergies with their existing
businesses.

Given conglomerates’ dominance in the Philippine economy - owning interests in a range of sectors
from banking® to property to infrastructure (telecommunications, energy, water and air transportation)

2L |MF Financial Stability Report.
22 Felipe Medalla, unpublished report “Financing of privately provided infrastructure”

2 For example, conglomerates own seven of the 10 largest banks in the country23 and as noted above, dominate the local

5-11




The Study on Institutional Improvement for PPP in the Philippines
Final Report

— it is not surprising that most recent infrastructure transactions in the country have involved their
related companies (e.g., re-bid of Metro Manila west zone water concession in 2007, privatization of
various power generating plants over the years and the power transmission company also in 2007, toll
roads). Among the largest Philippine conglomerates are Ayala Corporation (P201 billion in enterprise
value), Alliance Global (P124b), JG Summit (P252b), SM Investments (P421b) San Miguel
Corporation (P371b). Other major players include Metro Pacific Investments, Aboitiz, and the
Metrobank Group®. They have not only expressed keen interest in government’s PPP program but are
actively seeking out new infrastructure projects.

Similarly, construction companies are generally upbeat about government’s PPP program® and have
been important investors in local infrastructure. In recent tollroad projects, members of the Philippine
Construction Association (PCA) have led or participated in the winning consortia (e.g., Tarlac-La
Union-Pangasinan Expressway Project, STAR Tollway). Construction companies are also present in
other infrastructure sectors, for example water distribution (DMCI Holdings owns over 40% of
Maynilad Water Co.), reclamation projects (RIl Builders in Smokey Mountain, FFCruz in Mandaue),
port projects (RII Builders and FF Cruz), housing (Pabahaysa Riles with San Jose Builders)®.

5.2.2 Legal Aspect

(1) Nationality Requirement for the concessionaire of the PPP Project

Republic Act No. 7042, as amended, otherwise known as the “Foreign Investments Act of 19917, (the
“FIA) has enunciated the policy of the Philippines to open up to foreign investments different activities
which significant contribute to national industrialization and socio-economic development although
maintaining restrictions provided by the Philippine Constitution and laws in certain nationalized
activities.

There are no foreign equity limits in areas of activity not found in the FIA Negative List (the “Negative
List”). The Negative List is a “list of areas of economic activity whose foreign ownership is limited to a
maximum of forty percent (40%) of equity capital of the enterprises engaged therein.” The Negative
List has 2 component lists, A and B. List A enumerates economic activities, including mass media, retail
trade, public utilities, that are reserved to Philippine nationals as required by the Philippine Constitution
and specific laws. List B include those economic activities that are related to national defense or have
implications on public health and morals.

The term “Philippine national” is defined in Section 3(a) of the FIA as follows:

a) the term Philippine national shall mean a citizen of the Philippines, or a
domestic partnership or association wholly owned by citizens of the Philippines; or a
corporation organized under the laws of the Philippines of which at least sixty percent
(60%) of the capital stock outstanding and entitled to vote is owned and held by citizens of
the Philippines; or a corporation organized abroad and registered as doing business in the

equity market.
24 Credit Suisse, Philippine Conglomerates, December 2010.
% See BSP Business Expectations Survey, May 2011,

% Based on discussions with Mr. Arturo Samia, a key player in the construction
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Philippines under the Corporation Code of which one hundred percent (100%) of the
capital stock outstanding and entitled to vote is wholly owned by Filipinos or a trustee of
funds for pension or other employee retirement or separation benefits, where the trustee is
a Philippine national and at least sixty percent (60%) of the fund will accrue to the benefit
of Philippine nationals: Provided, That where a corporation and its non-Filipino
stockholders own stocks in a Securities and Exchange Commission (SEC) registered
enterprise, at least sixty percent (60%) of the capital stock outstanding and entitled to vote
of each of both corporations must be owned and held by citizens of the Philippines, in
order that the corporation shall be considered a Philippine national.”

The restriction on concessionaires for a PPP Project would therefore depend on the type of PPP Project
being undertaken. If it is an economic activity that is required by the Philippine Constitution or laws,
such as public utilities, to be limited to Philippine nationals, then there would be nationality restrictions
on the operator if the PPP Project involves operating a public utility.

Under the BOT Law and its IRR, if the infrastructure or development facility, under a
build-operate-transfer contractual arrangement, whose operation requires a public utility franchise, then
the proponent must be a Filipino or if a corporation, must be duly registered with the SEC and owned up
to at least 60% by Filipinos.

(2) Foreign Loans

The general policy of the BSP is to regulate foreign loans/foreign currency loans “to ensure that
principal and interest owed to the creditors can be serviced in an orderly manner and with due regard to
the economy’s overall debt servicing capacity.” As a general rule, public and private sector publicly
guaranteed obligations from foreign creditors, OBUs and FCDUs/EFCDUs require prior BSP approval.
Other private sector loans from these creditors and other financing schemes/arrangements shall require
prior BSP approval and/or registration if these will ultimately involve foreign exchange sourced from
the Philippine banking system.

(3) Foreign Exchange Controls

Under the BSP Manual of Regulations on Foreign Exchange Transactions, foreign investments are
required to be registered with the BSP if foreign exchange is to be sourced from the Philippine banking
system. Inward foreign investments duly registered with the BSP or with a custodian bank duly
designated by the foreign investor, shall be entitled to full and immediate repatriation of capital and
remittance of dividends, profits and earnings using foreign exchange to be purchased from Authorized
Agent Banks (AAB) and AAB-forex corporations.

If foreign investments are not registered with the BSP, the Philippine company and/or the foreign
investor cannot use the Philippine banking system to convert its profits and earnings from Philippine
Pesos into other currencies or service the repatriation of capital or dividends outside the Philippines.
They can however source their foreign exchange requirements from outside the Philippine banking
system (i.e., foreign exchange dealers).

The Monetary Board, with the approval of the President of the Philippines, however, may temporarily
suspend or restrict the sales of foreign exchange in the imminence of, or during an exchange crisis, or in
time of national emergency.
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5.2.3 Foreign

(1) Public sector financiers®

Official development assistance (ODA) from multilateral and bilateral agencies for infrastructure
projects comes in the form of concessional loans extended directly to government or to public sector
institutions with the national government providing guarantees. NEDA reports average annual ODA
loan commitments of $10 billion for all sectors in the last ten years, with the Government of Japan —
JICA traditionally providing the biggest share — average of over 50% in the last 10 years but declining
in recent years to 36% ($3.5 billion) by 2009. The most active multilateral agencies, the Asian
Development Bank (ADB) and the World Bank have smaller loan commitments — average of $1.9
billion and $1.6 billion, respectively over the past ten years — but have been able to preserve their shares
of total ODA loans.

Other
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Source: NEDA

Figure 5.2-5 ODA Loans Portfolio, average for last 10 years, billion USD

Whether from multilateral or bilateral sources, ODA loans are suited for infrastructure financing given
concessionality built into interest rates (as low as below 1% for JICA) and maturities (up to 40 years for
JICA, up to 30 years for ADB and WB). Nevertheless, while ODA loan commitments may appear large,
actual availments are relatively modest — about $1 billion in 2008 and $2.5 billion in 2009 based on
Commission on Audit figures due to a host of implementation issues from start-up delays (including
prolonged procurement and right of way issues) to budget bottlenecks®.

Apart from these direct country assistance, most donors have private sector arms (e.g., IFC for the WB,
ADB Private Sector Operations, JICA-PSIL for Japan) that are able to finance private sector
infrastructure requirements directly through loans or equity that have longer maturities than what
domestic financial markets typically provide. They also provide guarantees / insurance against various
types of risk, including partial credit and political risk.

2 Source: NEDA, 18th ODA Portfolio Review, 2009 and ODA Terms and Conditions, as of February 2011. www.neda.gov.ph
%8 Source: NEDA, 18th ODA Portfolio Review, 2009.
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Additionally, export credit agencies in OECD and other developing countries also provide financing for
nationals engaged in infrastructure projects abroad, with loans based on commercial interest rates®. A
more recent development is the build-up of huge amounts of reserves in sovereign wealth funds (e.g.,
China, HK, Singapore) that are seeking higher-return investments across the globe, including in
infrastructure projects countries particularly in Asia. These funds, while government owned/managed,
are operated to achieve primarily commercial objectives.

(2) Private sector financiers

As elsewhere, private capital flows to the Philippines rise and fall depending on global financial
conditions, with plunges in inflows observed after the Asian financial crisis (1997) and the more recent
global financial crisis (2008). These flows, which come mainly in the form of foreign direct
investments (FDI), portfolio flows (debt and equity) and bank loans have started to recover in 2009,
albeit paling in magnitudes relative to neighboring economies. Moreover, since the Asian crisis, very
little has been channeled to local infrastructure with foreign interest concentrated mainly in the power
sector, in line with government’s privatization of generation and transmission assets. This may ben
seen in FDI statistics showing inflows averaging only $1.6 billion a year in the past 10 years. Portfolio
inflows have gone mainly into government securities while loans from foreign banks have been modest,
some to companies in infrastructure like telecommunications, power and water distribution.

While the Philippine’s inability to attract foreign capital, particularly into infrastructure, can be traced
to a host of concerns, including regulatory weaknesses, that heighten investment risks, the success of
other Asian economies in drawing in foreign capital points to the availability of external financing for
worthy projects. An ADB study® for instance noted that international banks are able to carry
large-sized loans directly on their balance sheets but typically do not hold them to maturity. By selling
their infrastructure portfolio through different vehicles (e.g., securitization) into the secondary market,
they are able to attract funders such as pension funds and insurance companies that prefer to hold
long-term assets.

In fact, given the huge pools of long-term institutional funds in the global market, including sovereign
wealth funds, there is growing demand for private equity or infrastructure funds that can offer regional
diversification and higher risk-adjusted returns. These dedicated funds have mushroomed in recent
years looking for opportunities in Asia, particularly China and India and lately, Indonesia, suggesting
great potential for these funds to fill the infrastructure financing gap — with the caveat that they tend to
invest only in “preferred infrastructure” or mature projects, which are in short supply in the Philippines.
Nevertheless, discussions with local financial sector players indicate that there is growing interest to set
up Philippine-dedicated infrastructure funds.

Finally, the ADB study also cites ability of financial innovation, introducing risk management products
like credit default swaps, risk pools and monoline insurers, to expand global infrastructure financing.

2 see www.oecd.org for reference rates and other terms and conditions.
30Market Survey of Subnational Finance in Asia and the Pacific,

2008.http://www.adb.org/Documents/Papers/Market-Survey-Subnational-Finance/default.asp
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5.3 Financial Scheme under Consideration to Promote PPP Framework
5.3.1 Government of the Philippines initiatives

Since the new administration took office, there have been various initiatives from government to
jumpstart the PPP program. With the issuance of Executive Order 8 in September 2010, government
launched a revitalized PPP Center, subsequently rolled out 10 priority PPP projects and streamlined the
NEDA-ICC process, including reducing the processing time to 30 days for projects that meet ICC
requirements. Government has also set aside funds to support the PPP Center as well as to finance
essential PPP activities (e.g., preparation of feasibility studies, right of way acquisition, viability gap
funding) of line agencies. This includes the P300 million allocated to the PPP Center under Executive
Order 8 as well as sums appropriated in departmental budgets for supporting individual department’s
infrastructure projects. A PPP Strategic Support Fund in the 2011-2012 budget gives P5 billion each to
DOTC and DPWH and P2.5 billion to the Department of Agriculture. In one tollroad project
(Tarlac-Pangasinan-La Union Expressway), government has also resorted to asset contribution to help
finance PPP. This involves government constructing one segment of the road on budget and
contributing the complete segment as subsidy (rather than cash) to close the project’s viability gap, with
the bid parameter based on highest payment to government for the contributed road segment.

Quite apart from these and as part of its program to promote PPP for infrastructure, the Philippine
government through the Department of Finance (DoF) is exploring ways to ensure that the private
sector will have access to long-term peso financing . The funding mechanisms under study are at
various design stages and can be expected to continue evolving in the coming months. Basically, there
are three pools of funds already set up or still under consideration.

a. Project Development Monitoring Fund (PDMF). This is a P550-million revolving fund,
managed by the PPP Center (currently housed in the National Economic and Development
Authority), that would service the requirements for project preparation and tendering of
implementing agencies. In addition to the P300 million allocated under Executive Order 8, the
ADB, partnering with Australia and Canada, has provided the remaining seed fund for the
PDMF through a technical assistance (TA) grant. Aside from pre-investment activities, the
PDMF will also help to develop and strengthen the capacity of implementing agencies to
identify, formulate and implement bankable PPP projects. To date, nine local and international
firms have been pre-qualified under ADB procurement guidelines to conduct these
pre-investment studies while nine projects have been approved for PDMF support®,

b. Philippine Infrastructure Development Fund (PIDF). As originally envisioned, this will be a
P200-billion fund managed by the NDC, which will borrow the amount from four GFls — SSS,
GSIS, DBP, LandBank — through a government-guaranteed bond float. The four GFIs have
agreed to contribute up to P50 billion each to this facility, staggered over time based on demand.
The purpose of the PIDF is to essentially supplement the national government budget by
providing viability gap funding as well as support for other public sector pre-project
deliverables such as right of way acquisition, as well as feasibility studies (hence a potential
overlap with the PDMF). To date, an Executive Order to establish the facility has yet to be
issued in light of continuing concerns about government’s debt stock and transparency of

3 Source: PPP Center website (ppp.gov.ph)
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off-budget financing which falls outside the purview of congress.

c. Philippines Infrastructure Financing Facility (PIFF). Unlike the other two which use existing
government structures, the PIFF is expected to be a new institution that will be privately-held.
The rationale for the PIFF, per KPMG which was commissioned to study its feasibility, is the
lack of long-term financing in the Philippines, with the PIFF expected to serve as “catalyst” for
mobilizing long-term private investments in infrastructure. The legal structure has evolved
from that of an investment house to a private equity fund, mainly to address various legal and
regulatory restrictions constraining the participation of several GFIs*. Also, the change is
driven by desire to have a more manageable facility (in terms of fund size and overhead costs).

The latest proposal, prepared by the IFC and ADB which are leading the design effort,
envisions the establishment of a 15 to 20-year, $200 million fund that will provide equity and
mezzanine financing to infrastructure projects, including but not limited to those under the
government’s PPP program. The private equity fund is expected to be a purely commercial
venture with a proposed 7-year investment horizon, participated in by multilateral and donor
agencies, GFls and private institutional investors. It has an illustrative pipeline of 11 projects in
the rail, road, airport, irrigation and health care sectors valued at P177 billion in total, with the
PIFF indicatively taking up 5% of equity and 10% of mezzanine financing in each project. Itis
estimated to take roughly 12 months from the time the PIFF concept is approved to fund
incorporation.

Despite continuing discussions about the PIFF and the evident support of the multilaterals, the
case for the proposed facility in spurring infrastructure development at this time is not entirely
convincing, especially in light of its commercial interests that constrains it to offer financing
with much longer maturity and lower interest rates. Additionally, other donors such as the
WB-IFC has voiced reservations about the need for the PIFF, considering that in their view, the
binding constraint at this time in not financing but having a pipeline of well-studied
infrastructure projects ready for bidding under the PPP framework. Meanwhile, GSIS is
exploring the concept of setting up its own infrastructure fund (not for long-term lending but as
a private equity fund) managed by a professional third-party fund manager, with the GFI taking
the lead and 60% majority ownership and official development partners taking minority stakes.

A fourth mechanism that is being eyed as a potential funding source for Philippine infrastructure is the
$13 billion ASEAN Infrastructure Fund currently being set up. The Fund is spearheaded by the Asian
Development Bank which will reportedly provide $150 million equity capital. Other member nations
of the ASEAN, led by Malaysia and Indonesia, will also contribute to the $485 million reported initial
equity™.

%2 |n meetings with the target investors of PIFF, the JICA Study Team learned that a number of issues have been raised on the
proposed structure. On the side of the GFls, these include charter limitations (e.g., SSS is not allowed under its charter to
invest, GSIS charter subject to alternative interpretations), regulatory constraints (e.g., single borrower’s limit and ceiling on
non-allied equity investments for the banks), potential negative impact on the banks’ capital adequacy ratio, ability of the PIFF
to meet minimum hurdle rates (e.g., actuarial required returns for the pension funds) considering developmental objectives and
concentration risks, as well as governance issues linked to the PIFF’s conflicting commercial vs. developmental goals and
dispersed ownership structure and operational issues related to its ability to attract needed talents.

33 Business World, ASEAN infrastructure fund seen fueling regional boom, September 25, 2011,
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5.3.2 Recent Government Policy Change to use more ODA loan

There have been recent pronouncements, notably from the new leadership in the Department of
Transportation and Communication, of DOTC adopting a “hybrid model” of financing PPP projects.
Based on its pronouncements, the scheme appears to involve using official development assistance
(ODA) to finance civil works (for railway, the tracks) while bidding out the remaining components (e.g.,
rolling stock, O&M, etc.) to interested private sector proponents. The long-term, low-interest nature of
ODA loans is seen as a way for government to deliver necessary infrastructure services at least cost to
users. With the public sector directly undertaking the provision of civil works, effectively “non-cash
VGEF”, the scheme is also seen as an alternative or complementary way for government to give subsidy
to PPP projects, reducing or entirely doing away with the cash component of the VGF.

To date, government has yet to elaborate on how it intends to actually implement the hybrid scheme nor
has it adopted the scheme as an overarching policy, applicable to all sectors, including those outside the
DOTC. Itis also not clear how government intends to address some of the constraints to adopting the
facility, including its basic problem of a) insufficient fiscal headroom for direct capital spending and b)
statutory limits on guaranteeing ODA loans. Moreover, the private sector has raised concerns about
potential delays associated with introducing the ODA leg which aside from the longer processing time
adds another layer of complexity in reconciling policies and procedural requirements of government,
official funders, and private investors that may negate expected efficiencies associated with private
sector participation in infrastructure PPPs.

5.3.3 PPP Experience in India and Indonesia

The idea for the PIFF appears to have been inspired by reported successes in India and Indonesia, which
both set up infrastructure financing private entities.

India set up the India Development Financing Company (IDFC) in 1997. The IDFC due to its long head
start is the more accomplished, now registering assets of 335 billion rupees (US$7.49 Billion under
current exchange rate) and revenues of 40 billion rupees (US$894 Million under current exchange rate)
and net income of 10.6billion rupees (US$237 Million under current exchange rate). It was able to do an
initial Public offering (IPO) in 2005 and thus has further enhanced its reputation as an infrastructure
financing entity. Indonesia followed suit and established the Indonesia Infrastructure Finance Company
(NFC) in 2009, with strong recommendation of international financial institutions composed of the
multilateral and bilateral agencies led by the ADB. The IIFC however has not started its operation yet
and therefore there is no track record as of August 2008.

In India however we have to recognize that in 2007 Indian government has established further two new
financial facilities to support PPP infrastructure projects, namely Viability Gap Fund (VGF) as subsidy
fund in the Ministry of Finance and India Infrastructure Financial Company Ltd (IIFCL) as independent
public financial institution. VGF is basically funded by the government and the World Bank and other
IFls as well and the fund will be subsidized to the private investor which has applied with the lowest
amount to be subsidized in the open bid made by State (provincial) government. The investor(s) which
obtained VGF subsidy would ask an investment bank to undertake due diligence and to organize a
finance syndication comprising of the bank(s) and IIFCL which are expected to finance 50:50 with their
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own decided interest rate and its maturity period to be long enough to cover the period requested by the
investor(s). VGF has already enough track record by providing its subsidy to more than 90 PPP projects
since three years ago as of August 2008.

5.3.4 Recommended PPP Public Financial Framework

Our recommended PPP financial framework proceeds from the fact that following over a decade of
underinvestment, the Philippines has huge demands for infrastructure as shown in the CIIP. Also,
despite current high liquidity in the financial system, long-term funds for infrastructure remains limited
and in time may become a binding constraint, especially if investments take off rapidly.

We also recognize that the recommended PPP financial framework is of secondary importance to
having a good enabling environment for PPP, including clarity in policies and predictability in rules and
fundamental guidelines for selecting projects that will be done via PPP vs. other modes of financing
(e.g., public expenditure). While the Philippines has existing legislation (BOT Law), the majority of
projects over the past decade have been done under the unsolicited mode, raising issues related to poor
project preparation and controversies and leakages in the use of public funds. Putting in place a more
transparent, competitive PPP project selection, structuring and contracting process will go towards a)
generating more projects, especially those of strategic scale, to address pressing infrastructure needs, b)
optimizing "value for money" for the public, and c) leveraging both taxpayer and ODA resources better
by attracting private sector resources. In this regard, government needs to provide elaboration and
definition of policies and procedures in the following areas:

1. Adoption by NEDA Cabinet level of PPP policies that encourage line agencies and private investors
to undertake PPP projects, particularly in cases where the projects have revenue streams, and partial
cost recovery potentials.

2. Adoption of clearer guidelines to identify PPP projects. An example of this (see Figure 5.3-1),
proposed by the DPWH Secretary, simply classifies projects based on their economic and financial
rates of returns (EIRR, FIRR). At the extremes, projects with (1) high EIRR (above 15%) but low
FIRR will be publicly-funded, (2) low EIRR and FIRR, deferred, (3) high EIRR and high FIRR,
privately-financed with government support limited to right of way acquisition, and (4) low EIRR
but high FIRR, purely private sector projects.

PPP projects will be those that have high EIRRs, with FIRRs that are not too low but not high
enough to meet private investors’ hurdle rates. These projects, which would have high economic
externalities, long gestation periods, and where there is need to keep user fees affordable (including
projects in mass transport, toll roads, secondary airports and ports), would require some form of
government support to achieve commercial viability. The bulk of the projects listed in
government’s PPP priority list belong to this category.

This is the sweet spot for PPP, and the area of focus of this report, recognizing that projects with
high commercial returns will naturally be pursued provided government creates a clear regulatory
environment, as has been the experience in the telecommunication sector since the mid-90’s, and
more recently, the generation and distribution sector of the power industry.
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Figure 5.3-1 Sweet Spot of Hybrid

3. Adoption of clear government policy at the highest level, i.e., NEDA Cabinet, on appropriate tariff
levels at the sector level, and tariff formula for individual projects prior to such projects being
bidded out. Tariff policy and specific tariffs set will need to not just optimize revenues from user
charges/reduce fiscal costs, but also consider sector objectives and plans, project externalities, and
broader social objectives in a coherent and consistent way. For example, a sharper articulation of
tariff policy would be most helpful at this time for mass transport, toll roads, water, where there
seems to be continuing uncertainty, even for PPP projects/concession agreements that are already
existing.

4. ldentification of land acquisition (ROW) cost, which ideally should be made by government out of
its own budget.

5. Adoption of a short list of major strategically important PPP projects, say no more than 10, at
NEDA Cabinet level, that will be provided priority attention of the national government in terms of
provision of government support, speed and focus in implementation for the remainder of the
administration’s term (i.e,, up to 2016).  Examples of such projects in the past
administrations include the first batch of BOT projects in power that were done to address the
power shortage in the early 90's (Pagbilao, Sual coal power generation projects financed by JXIM,
IFC, ADB) and the privatization of the MWSS water distribution system.

The current administration has early in its term come up with a list of PPP projects for priority
implementation but it is not clear whether this list was prepared based on identification of
government's strategic priorities (rather than state of readiness of such projects at that time) and
whether these remain government priority projects. A second list of 15 projects has recently been
announced.
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Table 5.3-1 Projects for Roll Out: 2012

1 Puerto Princesa Airport Development Project  Airport 4.20B

2 North Luzon Expressway—S_outh Luzon Toll roads  20.18 B
Expressway Connector Project

3 Vaccine Self-sufficiency Project Health 0.96 B

4 O&M of the Laguindingan Airport Airport 1.5B

5 Common a_ut,om_atlc fa_re collection system for Railway 0.33B
Metro Manila’s light railways

6 Mactan Cebu International Airport New Airport TBD

Passenger Terminal Building Project
O&M of hydropower plants (Agus hydroelectric
7 power plants turbines 4 and 5 and Macua Water TBD
Multi-hydro Power Plant)
8 Philippine Orthopedic Center Modernization

: Health
Project
9 Cavite-Laguna (CALA) Expressway Toll roads 19.69 B
10 New Bohol Airport Development Project Airport 7.60 B
A new water supply project involving a dam
11 and water treatment plant for Metro Manila iElesr A0 2
12 Establishment of cold chain systems Agriculture 1.30 B
13 o&M of the Light Rail Transit-2 (LRT-2) East Railway 11.30 B
Extension
14 Corn Bulk Handling and Trans-shipment Agriculture 2.00 B

System Project
15 Balara Water Hub Water 20.00 B
TOTAL 114.06 B

Only with the above clearly defined and articulated can a workable financial framework be designed.
With the recent launch of the PDMF expected to develop a pipeline of bankable PPP projects, what we
think the Philippine government needs to be clear minded about is (a) whether it is prepared to provide
subsidies to close viability gaps and (b) how it intends to provide these subsidies considering its own
budgetary processes and the legislature’s appetite for appropriating large, unallocated funds (“lump
sums” outside of implementing agencies’ budgets). In our view, government recognizes the necessity
of providing subsidies for projects characterized by high EIRR/below hurdle FIRR in order to
encourage private participation and help its PPP program take off. But how it can do this in a coherent
and effective way remains the question.

The choice, we think, is between on-budget or off-budget financing or a combination of the two. Hence,
we recommend the setting up of two complementary facilities — (a) a Viability Gap Fund (VGF) and (b)
a Philippine Infrastructure Public Financial Facility (PIPFF). The VGF will serve as the facility for
providing upfront support to bring projects (Type 2 in Figure 5.3-1) to commercial viability while the
PIPFF, which seeks to provide off-budget support in light of difficulties associated with appropriating
large amounts for single projects, even strategically important ones, will provide upfront staple
financing in order to reduce the amount of VGF required by bidders.

With the tariff defined from the start, the VGF will be the bid parameter with a positive (negative) bid
representing subsidy by (payment to) government to ensure that the project maximizes social welfare
through the tariff. Some features of the two proposed public financial facilities, i.e. VGF and PIPFF, are
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described below but will need further elaboration after more consultations with concerned government
agencies, particularly DoF and DBM.

<VGF: Viability Gap Fund>

1) VGF is an unprogrammed amount appropriated annually to provide incremental support to PPP
projects of line agencies, local governments and GOCC's.

2) VGF provides subsidy for construction cost other than land acquisition. However, if it is not
possible under current Philippine conditions to exclude right of way cost from the VGF, then
government needs to identify separately the amount allocated for ROW. The maximum amount of
the subsidy to be granted from VGF should be decided — 30% of the project cost is desirable but if
ROW is included, this may go up to 50%.

3) Management of the VGF may alternatively be: (a) by an inter-agency committee, with
representation from NEDA, DoF, PPP Center and DBM, or (b) lodged in a particular agency, e.g.,
NEDA or DoF.

4)  The sources of VGF would be from GOP and donors in the form of grant and/or concessional loan.

5) Contracts for PPP projects would be awarded on the basis of the lowest VGF

<PIPFF: Philippine Infrastructure Public Financial Facility>

1) The purpose of the PIPFF is to provide long-term, fixed-cost affordable financing that will help
bring down the debt service burden of the project and reduce the need for government VVGF and/or
increase the number of important infrastructure projects for Philippine development.

2) It will preferably be lodged in an existing public financial institution to be identified to provide
long-term and concessional loan. It can either be structured “on-book™ of the financial institution
or off-book, as a trust fund (with the national government as trustor).

3) Funding to PPP projects would be provided as co-financing with primarily local private funders on
a 50:50 basis, with the latter doing the due diligence and credit evaluation. Selection criteria,
approval guidelines and lending terms will be agreed upon among the Philippine government,
concerned institution/s, and development partners

4) On-lending terms may include such features that lower the financing burden such as—preferential
fixed long term rates, early maturities being taken by local financiers while PIPFF will take later
maturities.

5) PIPFF will provide a flexible, quick disbursing component in traditional Yen ODA package which
normally requires longer processing time) that can provide staple long term financing to support
PPP projects more swiftly, and within full control of Philippine authorities under the agreed
lending guidelines of the program.

5.4 Expected JICA’s Financial Contribution to PPP Framework
5.4.1 Japanese Government Policy

The Japanese government has strong interest in PPP Infrastructure development in Asia and decided to
resume the facility of private sector investment and loan (PSIL) in JICA which would be able to finance
to a private company and private projects without government guarantee. JICA is now considering how
JICA would be able to contribute to PPP framework and PPP infrastructure projects by utilizing the
PSIL as well as Yen ODA loan. This new area of participating in PPP is seen to expand the range of
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potential Japanese assistance to the Philippines, over and above what is already in the ODA pipeline for
the country, and can help reverse the decline in Japanese ODA over the years.

To promote above mentioned GOJ’s policy for PPP, GOJ intends to utilize following public financial
arms facilitated with JICA, JBIC, and NEXI.

5.4.2

JICA provides ODA loan to the public entities for development projects including infrastructure in
the form of direct loan to the projects, two-step loan and “Hybrid” (two-tier system). Its applicable
terms and conditions for the Philippines in 2011 is 1.4% of interest rate (refer to STEP 0.2 %) and
30 years with 10 years grace of repayment period (STEP 40 [grace 10] years).

JICA can also provide equity and loan directly to private entities for development of the borrowers’
country through newly resumed facility called PSIF (Private Sector Investment Finance).

JBIC can also provide mainly loan to public/private entities at concessional basis but at tied basis,
and limitedly invest in equity to the private.

NEXI (Nippon Export and Investment Insurance) provides insurance and guaranty to Japanese
companies on their overseas activities.

Expected JICA’s contribution for the Two Institutions

In line with the policy of Japanese government mentioned above, JICA is ready to support PPP
infrastructure projects by extending ODA loan and PSIF as described below.

1)

2)

5.4.3

ODA Yen L oan

- In addition to direct lending to a project, JICA could provide ODA loan to public institutions
like VGF (an account of government itself) and PIPFF (a public financial entity). For PIPFF,
ODA loan could be extended through GOP or directly with the guaranty of GOP.

- Terms of the ODA loan (2011) was annual interest rate of 1.4% with maturity period of 30
years with 10 years grace period, which would be enough concessional in comparison with
expected lending condition of PIPFF. ODA loan to VGF is deemed to be simply budget support
to which GOP is responsible for the repayment.

PSIE

- Private Sector Investment and Finance is a renewed financial facility which would invest
and/or lend to private companies and private projects in developing countries. PSIF could
finance to the financial facilities to promote development as well. Eventually PSIF’s finance to
VGF and PIPFF is not appropriate due to that its finance cost is higher than ODA loan, instead
PSIF could do to PIFF as well as private projects and PPP project.

- Terms and conditions of PSIF finance would be similar with them of IFC and Private Sector
Operations Department of ADB, which would be decided in considering the nature and features
of the projects. The most concessional terms would be less than ODA loan. PSIF could
participate in the equity of the projects with expectation of certain dividend.

Possible Modalities of JICA's Financial Contribution to PPP Framework

JICA has made a great contribution to infrastructure development in Philippines by providing its ODA
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loan to GOP as its public expenditure sources. And now JICA, in line with the policy mentioned above,
is ready to support PPP infrastructure projects by extending not only ODA loan but also PSIF which is
newly facilitated.

JICA’s contribution could be largely divided into two ways: one is directly to the projects and the other
is through intermediates such as GFlIs (DBP, Land Bank, NDC, TIDCORP), PIFF and PIPFF, namely
indirectly to the projects. Conventional ODA loan is through GOP, but this is regarded as “direct”. VGF
is also counted in this direct way, because VGF itself would be an account to be set in the Government
to be provided to private companies/projects.as a capital subsidy

In Figure 5.4-1, ten (10) modalities of JICA’s financial contribution are presented. The five (5)
modalities (1~V) given in the left side show basically JICA’s direct financing to projects (with exception
of government interventions), while the other five given in the right side show JICA’s indirect financing
to projects, namely through certain entities like GFI’s. Certainly, indirect financing always gives some
merits (i.e. risk sharing, smooth implementation) but also demerits (i.e. complexity).

Brief explanation of five (5) direct financing modalities given in the left side in Figure 5.4-1 is as
follows.

(O  Conventional ODA Financing to Public Expenditure Projects (PEP)
@  Expected PSIF Financing to Private Projects (new facility)
(3  ODAFinancing to Subsidy Needed Private Projects

Subsidy needed private projects mean the government subsidy is necessary to be profitable to
attract private proponents. Since JICA cannot directly provide financing to private projects,
VGF can be a substitution of ODA financing for JICA. VGF, which comprises of financing
from donors including JICA (also grants can be expected) as well as the government source,
provides subsidy to the identified PPP projects. The subsidy is to be given to lowest bidder
from private proponents to minimize government burden.

@  ODA Financing to Two-Tiered Projects
The government takes responsibility in the lower part that is the civil portion, whereas the
private proponents the upper part such as machines and equipments. This way of financing
has recently become popular as a new way of PPP, in which Yen Loan can be provided to the
civil portion through the government.

®  ODA/PSIF Joint Financing to Subsidy Needed Projects under Two-Tiered System
Usually, subsidy is not provided for two-tiered projects; however it would be necessary for
projects with high public interest and work less profitability.
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Figure 5.4-1 5 Ways of Japanese Financial Cooperation for Infrastructure Projects (1)
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Figure 5.4-1 5 Ways of Japanese Financial Cooperation for Infrastructure Projects (2)
(Indirect Ways to the Projects)
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As indirect financing covers several projects, it is expected to extract various lessons learnt for smooth
implementation of the projects as well as to promote knowledge sharing. Especially, there are merits for
the Japanese to be familiar with the conditions of the country.

® Two step loan via government financial institutions (GFls) is particularly convenient for small
scale projects. The proposed PIPFF targets for infrastructure projects which require much
longer term loan for big infrastructure projects.

PIFF has been considered by ADB as PPP financial framework; however it is rather suitable
for private projects with high rate of return compared with PPP projects.

This is for Subsidy Needed Private Projects. PIFF and the proposed public facility can be
considered as an intermediate entity depending on financing conditions in the market. PIPFF
is more suitable for PPP projects with more concessional conditions.

PIPFF will be utilized for social projects under hybrid system.

® ©

This is ODA/PSIF joint financing to subsidy needed projects under hybrid system. Various
combinations are possible and it is important to build an appropriate Finance Structure by
scrutinizing the target project.

5.4.4 Merits of JICA’s contribution for the Philippines and JICA

To date, the Philippine PPP program remains a work in progress with the institutional framework for
project selection and financial support policies for PPP promotion yet to be explicitly spelled out. The
proposed financial schemes outlined above seek to provide an overview of how JICA facilities can be
used to help move the Philippine’s PPP program forward. They also reveal current institutional gaps in
the Philippine PPP financial framework, namely, the VGF and the PIPFF, which will need to be
properly designed in the months ahead. JICA hopes to be able to assist in this effort of completing the
PPP institutional and financial framework.

Moreover, in light of the concessional nature of JICA money, especially for ODA, adopting the
proposed financial framework is expected to decrease government expenditures for undertaking
infrastructure projects (i.e., lower government’s borrowing costs), leverage the use of scarce
government resources in order to get more projects implemented, improve financial viability of projects
through the more effective funding mechanism identified and thus, make infrastructure projects more
attractive for the private sector. Specific merits of these financial facilities include:

1. The VGF framework described above provides a more deliberate and systematic process in
allocating resources than current ad hoc practice driven by agency budget requests. By
having a lump sum, italso provides greater flexibility and efficiency in use of budget
resources by allowing allocation and reallocation depending on which projects are most
ready.

2. Such a framework can help attract additional resources from development partners,
especially bilateral funding sources, and help address envisioned long-term constraint for
infrastructure financing. Creating a lump sum VGF pool funded by ODA support, can
sway bilateral official funders to a quick disbursing mode of assistance, diversifying from
traditional project linked ODA with lengthy processing time.
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3. Both the VGF and PIPFF facilities will help bring down the user charges for PPP projects,
and improve their economic and commercial viability, and public acceptance, esp. large
strategically important ones.

4. For the PIPFF, use of the GFI's borrowing authority/ties to provide off-budget support in
the form of long-term loans will help relieve national government budget constraints as this
reduces the required VGF. Moreover, through co-financing with the private sector, the
PIPFF attracts additional resources, risk sharing and quality assurance, and thus high
confidence of financial viability and full recovery.

These positive contributions are expected to provide the supporting financial framework to
government’s PPP program over the medium term, and help spur economic development.

5.4.5 Hurdles to JICA’s contributions

While JICA is now prepared to participate with ODA and PSIF either directly to the project or indirectly
(through PIPFF, PIFF) in the PPP program, its immediate entry is held back by the lack of an
overarching PPP financial framework and its elements, including identification of key public sector
players that will administer interested donor funds and clarity in program guidelines that donors can use
to design their own mode of entry in PPP projects. This missing policy framework will necessarily keep
official as well as private parties interested in the PPP programs to stay on the sidelines in the meantime.
At the same time, work on the two facilities need to proceed in terms of:

a) Clear public policy on appropriating for and funding VGF

A basic issue that emerged from the discussions with government is congress’s likely reluctance to
appropriate too large an amount for incremental and unprogrammed VGF in the annual budget. The
impediments to this are twofold.

o Current legislative practices provide budget cover for only current spending of approved
projects, giving rise to risk associated with the uncertainty of continuing appropriations
for future public sector commitments, which the multi-year obligation authority (MYOA)
mechanism does not satisfactorily address. This spreading thin of government budget
over several projects/expenditure items is driven by effort to meet competing budget
demands with limited resources.

e Congress would be reluctant to unduly delegate budget allocation power to the executive
in the form of a large completely unprogrammed amounts for VGF beyond the limited
amount that has already been provided the DOTC, DPWH (P5 billion each for 2011) and
Department of Agriculture (P2.5 billion).

A possible solution around Congress’ reluctance would be to have it also approve a strictly vetted list of
important projects whose total VGF requirement would be much higher than the total amount of VGF
requested from Congress for that year. This under-budgeting approach is meant to conserve limited
budget space and is based on an expectation of high likelihood that not all projects in the list will be
ready. It also creates incentive to implementing agencies to move quickly to get to the head of the
queue.
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The request for VGF for projects should cover not just the amount required to be disbursed for the
current year, but the entire amount needed by those projects over their project lives .

While this may increase the reported deficit on obligation basis for that year, it will not have impact on
government’s cash deficit (the number that financial markets monitor) until the amount is actually
disbursed over time.

A second issue is the sourcing and currency mix for government borrowing for VGF. Government has
reduced its reliance on foreign borrowing in an effort to reduce foreign exchange risk exposure. While
the focus of this has been on the commercial or capital market component of its borrowing program,
and there is remaining interest to maximize where possible access to ODA, the very comfortable
foreign reserve position has reduced the incentive for doing so, given also it is more complex and time
consuming to negotiate and conclude ODA loans than capital market operations.

b) Identifying the appropriate financial institution to administer the PIPFF considering the GFI’s
charter, financial and human resources and track record.

Continuing efforts to rationalize and streamline Philippine GOCCs, coupled with the national
government’s tight budget constraint will make setting up a new financial institution solely mandated to
handle PPP funding difficult._ Hiring the necessary skilled talents to man a new public institution with
no track record of success nor of durability will be equally challenging. Thus, the best option for
quickly getting the PIPFF up and running it is to tap existing GFIs with the mandate, the track record
and the manpower resources and establish a separate PIPFF unit within the GFI. The candidates at this
time include the government banks, DBP and Land Bank, as well as NDC and TIDCORP. DBP is
attractive given JICA’s own familiarity with the bank and experience in dealing with them but a
structure using either DBP or Landbank would have to consider constraints related to banking
regulations, e.g., CAR, SBL, that have cost implications on PIPFF’s lending. On the other hand, NDC
and TIDCORP, both of which will require financial and institutional strengthening to be able to manage
the PIPFF facility. But in light of the next issue (c), should still be seriously considered.

c) Address the limited headroom for guarantee under the Foreign Borrowings Act

The Foreign Borrowings Act sets the limit at $10 Billion the total amount of foreign loans, credits or
indebtedness national government can contract and at $7.5Billion the guarantee ceiling. Although the
ODA Act expressly excluded ODA loans from the debt ceiling set under the Foreign Borrowings Act,
the ODA Act did not provide that the ODA loans of GOCCs or GFls guaranteed by the National
Government is not counted against the guarantee ceiling set by the Foreign Borrowings Act. The
current guarantee headroom stands at around $900 Million.

Given other competing demands, this limited headroom constrains using ODA to fund the PIPFF.
Alternative solutions need to be explored including (i) amending the law to increase the ceiling or
exempt gurantees on ODA loans from the ceiling and (ii) tapping NPIC (NDC subsidiary) and
TIDCORP, whose guarantees fall outside the guarantee ceiling of the Foreign Borrowings Act, to act as
conduit for national government to provide long-terming financing to national priority infrastructure
projects, without impacting on the limited guarantee headroom under the Foreign Borrowings Act.

d) Define appropriate arrangements between DoF and the PIPFF vehicle on guarantee and foreign
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exchange fees

Additionally, there is reluctance on the part of the Department of Finance to continue providing foreign
exchange guarantee cover for two step loans that have been traditionally provided to DBP and Land
Bank. They are trying to limit fiscal risks from volatile losses due to sharp depreciation of the
peso/appreciation of the Yen. While the low interest and long maturities of the ODA should likely
offset these losses, government accounting rules and financial management processes do not allow for
creating a sinking fund which earn interests against which such volatile losses can be offset. On the
other hand, the DBP and Land Bank are not allowed by the BSP to carry such risks for prudential
reasons.

Even if the DoF is prevailed upon to continue providing the cover, there is additionally the need to
review the pricing of both the guarantee on the ODA loan and the FX cover, which the DoF pegs at 1%
and 3%, respectively, with the end in view of limiting the add-on costs of ODA funds to end-users.

A separate issue raised by government officials is added cost of putting borrowed ODA funds in the
PIPFF for which commitment fees on undrawn balances will have to be paid. A structure that allows
the PIPFF to draw on ODA loans only if there are ready projects should be explored (credit line concept
that moreover hastens donor approval processes for projects).

e) Align and harmonize procedures between public and private portion in hybrid projects

While the proposed hybrid structure of combining official donor funds with private monies for
infrastructure projects appears to have been adopted by one department (i.e., DOTC), it remains unclear
if this is general government policy for all sectors. Hence, to date, there have been no pronouncements
on how government intends to implement the hybrid scheme. A key issue that will need to be delved
into to come up with a working model is how to harmonize the varying policies, systems, processes and
procedures of the different public sector players, the different donor agencies and the private sector as
well as risks associated with timing/scheduling, asset mismatch and counterparty issues for each
portion of the hybrid scheme. For the public sector portion, models of ODA delivery currently exist in
several GFIs but will need to be reviewed for suitability especially if coursed through a new unit such as
the proposed PIPFF. Private sector concerns will also need to be taken into consideration. Clear rules
of game and conditions for private sector participation in the private portion of the hybrid scheme will
also need to be set for transparency and to avoid mid-project delays.

5.4.6 Optimal Structure to be recommended in the Philippines

As the most optimal modality among ten (10) shown in Figure 5-1, the modality of (V') ODA/PSIF Joint
Financing to subsidy needed PPP Project could be recommended to be established. The main reason for
it is GoP could choose any variation which would fit to the selected project.

Among the various alternatives, higher probability modalities would be following four as shown in
figure 5.4-2. There are four hybrid modalities as follows:

1. Hybrid 1: This is the simplest way. ODA would finance directly public portion (mainly for civil
works) and private sector would finance private portion (mainly for non civil works, equipment)
GOP would have to finance ROW to which ODA could not cover as a rule.
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2.

Hybrid 2: This is the way to utilize VGF, to which GOP and ODA could provide funds, would
provide subsidy to ROW and a part of project cost. In addition, ODA would finance also the public
portion and private sector would finance private portion. This format might be appropriate for the
smaller projects and their profitability is usually lower such as social infrastructure like education
and rural hospitals.

Hybrid 3: This is the modality to utilize PIPFF without having VGF, therefore applicable projects
are with the nature of large-scale and enough profit expected. Railway, toll road and some airport
project would be appropriate.

Hybrid 4: This is to utilize two financial institutions, VGF and PIFF for the project which is large
scale and at the same time less profitable and comparatively higher risk. For these projects, private
investors would prefer borrowing than investing. If public financing is available, their preference
would be clearer.

Based on the modalities, case study, taking currently rolling out projects, would be conducted in coming
months and the outcome would be reported in separate manner, not in the FR, in due course
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Figure 5.4-2 Optimal Structure to be recommended in the Philippines
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CHAPTER 6 CAPACITY BUILDING FOR PPP PROJECT
PREPARATION

6.1 Current Status

The capacity development plan shown in the “Road Map for PPP Acceleration” covers a wide range
of programs, such as strengthening the capacities of the PPP Center and 1As, preparation of guidelines
for risk sharing and PPP F/S, and standardization of bid documents and PPP contracts. The ADB,
including other donors, are currently ready for the implementation of their respective capacity
development programs. The capacity development programs to be carried out by ADB, AusAlID and
CIDA mainly focuses on the PPP Center with emphasis on institutionalization of PPP best practices.
The Singapore Cooperation Enterprises will provide a grant to the GOP for the enhancement of the
practical capabilities of DOTC staff members in the field of procurement for PPP projects.

One of the more important lessons derived from the country’s experience in PPP projects was the
“poor quality at entry”. The term “quality at entry” implies the need for a better and more transparent
project preparation based on open-bidding based solicited proposal. What is badly needed are
comprehensive feasibility study reports for PPP projects. A comprehensive feasibility study entails a
project feasibility analysis that covers legal, institutional, financial, project implementation and risk
sharing analysis. The 1As will be deeply involved in ensuring the required “quality at entry”.

Institutional reforms for attainment of “quality at entry” should encompass: i) establishment of Project
Implementation Units (PIU) inside IAs and LGUs that will coordinate projects with the PPP Center;
ii) recruitment of staff members for a PIU; and, iii) set up the coordination system between the PPP
Center and each PIU. The year 2011 should have been planned for the strengthening capacity
preparation of the different government units involved for “quality at entry”, but the initial findings on
the current state of PPP in the Philippines showed the lack of awareness of the concerned 1As for
“quality at entry”, so that majority of the IA staff members have a poor understanding of the need to
improve services during the project preparation stage. Another finding was the lack of coordination or
communication between the PPP Center and 1As.

As seen in Figure 4.2-1 (Road Map for Acceleration of PPP in the Philippines), capacity development
for I1As is planned for implementation on the “Trial” year of 2012. The Study period, from March
2011 to February 2012, is supposed to be the right time for the preparation of capacity development
programs for 1As, for implementation of the capacity development programs anticipated in 2012
onwards.

6.2 Study Activities for Capacity Development

The Study, which started on March 28, 2011, initially had the following scope of works for capacity
development: i) risk analysis capability of line agencies (IAs). The Study Team held several
mini-workshops with 1As (i.e., primarily with DOTC and MWSS) with discussions focusing on risk
identification and preparation of risk matrices, including identification of mitigation measures. The
mini-workshops also touched on risk allocation/risk sharing, which is vital for PPP F/S and evaluation
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of bid documents.

In the course of the Study, NEDA requested the Study Team to clarify the so-called “Road Map for
PPP Acceleration” and PPP project selection methodology. In response, the Study Team added the
preparation of the road map for PPP, including PPP project selection methodology, to the original
scope of works. The road map primarily assists the PPP Center in understanding the milestones for
PPP improvement. It suggests the importance of coordination between the Center and 1As through
model projects and joint preparation of PPP guidelines, such as PPP F/S and risk sharing. The road
map presented in the 2nd PPP Cooperation Workshop (August 25, 2011) contributed to the awareness
of participants from 1As of their responsibilities especially at the preparation stage.

After the submission of the Progress Report (July 2011), the Study Team began to deliberate on the
importance of a well-prepared PPP feasibility study. During the course of the study, the Study Team
did not find samples of well-prepared PPP feasibility reports in the Philippines. The major difference
between F/S of ODA-funded projects and F/S of PPP projects is the inclusion of: i) PPP modality
(BOT, BOO, BT, etc); ii) functions to be managed by the private proponent; iii) legal study
concerning project implementation and risk hedging; iv) financial structure equity and debt finance; v)
project implementation structure including SPC; vi) financial feasibility based on a combination of
government subsidy and various financing options; and, vii) analysis of contingent liabilities for risk
sharing. Preliminary assessment shows that concerned stakeholders may not have the correct
understanding of what constitutes a PPP F/S. The 3rd PPP Cooperation Workshop held on December
6, 2011 gave emphasis on PPP project procedures, where the proposed processes from project
preparation to PPP feasibility study were clarified. The Study further amended the scope of works,
adding case study of a PPP project. The case study primarily focuses on the financial feasibility of a
project financed by VGF and PIPFF. This additional scope contributes further to the capacity
strengthening of 1As and the PPP Center, which is mandated to conduct technical assistance to 1As.

6.3 Lessons from the Study

(1) Lack of Synergy Effect

The year 2011 is earmarked as the first year for PPP acceleration. The ADB and AusAID are ready to
provide technical assistance, in the form of capacity development programs, to the PPP Center.
Nevertheless, it took time to prepare such technical assistance services, particularly the preparation of
consulting services. Under such circumstances, the Study has been solely carried out. Had the road
map for PPP been prepared in 2010, a joint cooperation between ADB, AusAID and JICA for capacity
development for the Center would have materialized in 2011, resulting in a synergistic effect on
capacity development. The schedule from year 2012 onwards should be carefully arranged by taking
into account the possible synergistic effects on capacity development. The road map showing a
milestone for PPP improvement gives the NEDA/PPP Center guidance on how to implement capacity
development programs. In this respect, NEDA should coordinate all planned programs from the
different donors in order to gain synergistic effects on capacity development of the different
government agencies.

(2) Necessity of a Method for Risk Sharing

A risk analysis covering a wide range of risks has not been effectively made to demonstrate its
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ultimate objective of allocating risks between parties. The revenue risk sharing scheme between the
government and the concessionaire brought about by unstable demand is a good agenda to analyze
contingent liabilities assumed by the government. Since the private proponent is apprehensive to
most government risk sharing schemes, especially on instances when revenues are reduced, this
agenda should be discussed and shared with the major stakeholders, including the Department of
Budget Management that prepares the government guarantee fund for contingent liabilities. A risk
sharing method is a common agenda that should be tackled not only by IAs, but also by NEDA/PPP
Center and DOF/DBM.

(3) Open Discussion on Tariff Design

The tariff study included as additional scope of work in the Study covers tariff design, tariff
adjustment and parameters (least tariff or least subsidy) used at the time of bid evaluation. Tariff
design is in reciprocal relation with subsidy. The Philippines has learned valuable lessons from the
MRT-3 Project that resulted in government subsidy to the project which then led to disputes between
the concerned parties. The government’s non-approval of tariff adjustments as stipulated in a project
contract is often interpreted as a regulatory risk. In short, tariff design should be closely related with
controversial issues, such as subsidy and risk. In this regard, tariff design should be discussed openly
between the concerned parties, including the private sector.

Tariff design needs to balance a number of objectives; i) cost recovery, ii) fairness and equity, iii)
simplicity and comprehensibility, and iv) need for subsidy. From the viewpoint of private proponents,
the commercial viability of a PPP project is determined from required service standard (costs) and
tariffs (revenues) generated. A private operator will only be interested in getting involved in a project
if it sees a fair chance of making a profit, given a predetermined set of service standards and tariffs.
Urban water supply and urban railway projects desperately need rationalized and structured
combination of service standards and tariffs. On the other hand, as a starting point for the promotion
of fairness, different customer groups should observe and demand tariffs that are reflective of the cost
of supplying the service. People accepting lower quality of service should have their bills lowered.
Specific subsidies or cross-subsidies built into a tariff system address these situational disparities.

(4) Training of Staff Members of IAs and PPP Center for PPP F/S

The PPP Center’s mandate includes providing fund for pre-investment activities through the PDMF,
and providing technical assistance in the review of PPP project feasibility studies; while 1As are
responsible for the preparation of Terms of Reference (TOR) for PPP F/S. Capacity strengthening of
staff members of 1As and the PPP Center on conducting proper PPP F/S is thus vital for PPP project
preparation. This Study should have contributed to this aspect. It would take time for the government
staff to acquire basic knowledge on legal, financial and risk management required for a PPP project
feasibility study. There are direct and indirect approaches in capacity strengthening of the concerned
staff members. The former is through the employment of resource persons for the PPP Center and
PIUs of 1As. The latter is the TOT system, where trainers (the staff members of the Center) provide
technical assistance to PIUs on PPP feasibility study preparation.
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CHAPTER 7 TOLL ROAD SECTOR

7.1 Brief History of PPP Projects

Toll road development has evolved into three distinct approaches, namely the franchise approach, the
Joint Venture (JV) approach and the BOT Law approach.

7.1.1 Franchise Approach: Late 1970s to 2000s

The first toll roads that allowed private sector participation in public infrastructure projects were the
North Luzon Expressway (NLEX) and the South Luzon Expressway (SLEX). Both expressways
were constructed using public funds. Presidential Decree (PD) No. 1112, also called the “Toll
Operation Decree”, issued in 1977, created the Toll Regulatory Board (TRB), under which the private
sector was allowed to operate, maintain and expand the facility. The TRB was authorized to enter into
contracts for the construction, operation, and maintenance of toll facilities, such as but not limited to,
national highways, roads, bridges, and public thoroughfares.

Under PD No. 1113 in 1977, the Construction and Development Corporation of the Philippines
(CDCP) was granted the right, privilege and authority to construct, operate and maintain toll facilities
for a period of thirty (30) years from May 1, 1977, and extend the North Luzon Expressway (NLEX)
to Pangasinan and the South Luzon Expressway (SLEX) to Quezon.

Through PD No. 1894 in 1983, the Philippine National Construction Corporation (PNCC, formerly
CDCP) was further granted the authority to construct, maintain and operate any or all such
extensions, linkages or_stretches from any part of NLEx and/or_Metro Manila Expressway.
The franchise for the Metro Manila Expressway and all extensions/linkages shall have a_term of
thirty (30) years commencing from the date of completion of the project.

Major projects implemented under this approach are:

¢ North Luzon Expressway (NLEX)
e South Luzon Expressway (SLEX)
e Manila-Cavite Coastal Expressway (CAVITEX)

7.1.2 Joint Venture Approach: Early 1990s to Present

With the increase in traffic and further deterioration of the franchised expressways, the need for
rehabilitation, improvement and widening of the facilities has increased sharply. Since the original
franchise holders did not have enough financial capacity to undertake such works, a group of private
investors submitted an unsolicited proposal to the original franchise holder for financing the required
rehabilitation/widening/improvement of the facilities under a joint venture approach. These private
investors, in joint venture with the original franchise holder, implemented the necessary works, and
the joint venture company had a supplemental toll operation agreement (STOA) with TRB.
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Major projects implemented under this approach were:

e Rehabilitation, improvement and widening of NLEx

e Rehabilitation, improvement and widening of SLEx

e  Construction of Skyway Phase | and Phase Il over SLEx
e  Extension of CAVITEX

7.1.3 BOT Law Approach: Middle of 1990s to Present

In 1990, Republic Act (RA) No. 6957, otherwise known as the BOT Law, provided the basis for
private sector participation in the financing, construction, operation and maintenance of infrastructure
projects.

In 1994, RA No. 6957 was amended by RA No. 7718, which, among other things, allowed more BOT
variants, recognized the need for private investors to realize rates of return reflecting market
conditions, allowed government support for BOT projects and allowed unsolicited proposals,
although it nevertheless discourage unsolicited proposals by setting restrictions on government
financial support. The revised implementing rules and regulations (Revised IRR) of the BOT Law,
as amended, have been prescribed to cover all private sector infrastructure or development projects.

Major projects implemented under this approach are:
e  Southern Tagalog Arterial Road (STAR)
e  Subic-Clark-Tarlac Expressway (SCTEX)
e Tarlac-Pangasinan-La Union Expressway (TPLEX), which is currently under
construction

Historical flow of private sector participation in toll roads is shown in Table 7.1-1.



The Study on Institutional Improvement for PPP in the Philippines
Final Report

Table 7.1-1 Historical Flow of Private Sector Participation in Expressway Projects

1970s 1980s 1990s 2000s 2010s

PDNo. 1112 [ * 1977

o Toll Operation Decree

M PDNo. 113 |, cDCP (now PNCC)

given Franchise

Gov't Franchise Approach |
Cons-~ [l Original Franchise Holder

tructed Ly, | - CDCP (now PNCC) : NLEx, SLEx, Metro Manila Expressway
NLEx, - PEA(now PRA) : Manila-Cavite Coastal Expressway

SLEx

o Private Investors joint ventured with the original franchise holder for rehabilitation,
improvement and widening:
PNCC with Private Investors — NLEx, SLEx, Skyway Phase | &I
PEA with Private Investor -Manila-Cavite Coastal Expressway & its Extension
Note: Unsolicited Proposal

| Joint Venture Approach

e 1990
e BOTLaw

e 1994
e Amended BOT Law & Its IRR
|

| BOT Law Approach

STAR
GRP constructed
Stage | with ODA

o Concession given to Private for O & M of Stage | and
built and O & M for Stage Il

SCTEx

GRP built with O &M | Lease Contract
ODA Funding [ Contract

TPLEx
e Concession Contract
o Under Construction

Note: Solicited Proposal
I I

Source: Preparatory Survey for Public-Private Partnership (PPP) Infrastructure Development Projects in the Republic of the
Philippines, 2010, JICA

7.1.4 Merits and Demerits of Franchise Approach and JV Approach

Merits
¢ With the initiative of the private sector, the existing expressways have drastically strengthened
their transport capacities.

¢ Involvement of the public sector funding was minimal and limited to ROW acquisition.

Demerits
¢ Franchises have been granted to the private sector in very loose and broad terms, stated as,
“Granted the authority to construct, maintain and operate any or all such extensions, linkages,
or stretches”. There are no fixed routes/alignments for which the franchise is granted. For
example, in the case of “Metro Manila Expressway”, its route (beginning, end points and areas to
be traversed) is unknown. Thus, when DPWH proposes a similar concept of project or to
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connect a new link to the existing expressway, the franchise holder claims it is their project.

¢ Involvement of DPWH, which is the national agency for planning and implementation of road
projects in the country, has been minimal. Thus, DPWH could not take a leadership role in the
expressway network development.

7.2 Major Players in Toll Road Development

Major players under the BOT Law approach and the Joint Venture approach are shown in Figures
7.2-1 and 7.2-2 respectively.
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Figure 7.2-2 Major Players under Joint Venture Approach

Major roles of major players are as follows:

(1) Department of Public Works and Highways (DPWH)

Although DPWH is the lead agency that is responsible for highway network development, it was not
S0 active in the past as far as toll road development is concerned which was rather propelled by the

private

sector and government-owned and controlled corporations (GOCCs), such as the Base

Conversion Development Authority (BCDA) and the Philippine Reclamation Authority (PRA).
Under the current administration, however, DPWH is now quite active in pursuing toll road
development.

Major roles of DPWH are as follows:

Toll road development master plan formulation (policies, strategies, targets, long lists of
toll roads and implementation plans, etc.)

Preparation of short- and medium-term toll road development plan (short list of toll roads
and implementation plan)

Project preparation (business case study and feasibility study)

ROW acquisition

Selection of concessionaire

Provide necessary government financial support (GFS) such as subsidy for construction
cost

Enter into toll concession agreement (TCA)

Monitoring of operations and maintenance
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(2) Toll Regulatory Board (TRB)

Under the franchise approach and JV approach, TRB is the signatory on the toll operation agreement
(TOA) or supplemental toll operation agreement (STOA).

Under the BOT Law approach, TRB’s roles are rather limited to the following:

e To issue toll operation certificate (TOC)
o To approve toll rates and toll rate adjustments
e TomonitorO & M

In the past, delineation of functions between DPWH and TRB was not so clear, but Executive Order
(EO) 686, December 19, 2007 clearly defined the roles of the two parties as follows:

DPWH
e Enter into contract for the construction, operation and maintenance of toll facilities for
highways, roads, bridges and thoroughfares.
e  Determine the kind, type and nature of highways, roads, bridges and thoroughfares.
e  Expropriate private property

e Issue, modify and publicize the toll rates and approve or disapprove petitions for the
increases; and,
e  Grant authority to operate a toll facility and issue the necessary TOC.

The initial toll rates and the adjustment formula of toll rates are specified in the TCA entered into by
and between DPWH and the selected concessionaire; therefore, TRB is basically required to
automatically approve toll rates and toll rate adjustments.

(3) National Economic Development Authority (NEDA)

Major NEDA and NEDA Board roles are as follows:
e  Establish national development policies and strategies
e Approve toll road projects
e Approve TCA

(4) PPP Center

Major roles of PPP Center are as follows:
o Facilitate PPP projects and assist national agencies and corporations and LGUs
e Provide advisory services and technical assistance
e  Manage and administer Project Development and Monitoring Facility (PDMF)
e  Monitor and facilitate PPP projects

(5) Local Government Units (LGUS)

Major roles of LGUs are as follows:
e  Endorse projects
e  Support DPWH for ROW acquisition
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(6) Project Proponent (Concessionaire)

e  Design, construction and operation/maintenance
e Financing

The delineation of roles between the Government and the private sector as specified in the BOT Law
and its IRR is shown in Table 7.2-1.
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Table 7.2-1 Delineation of Roles Between the Government and the Private Sector(*/s)

Under RA 7718 (BOT Law) and its IRR

Stages

Activities

Government

Project Proponent
(Private)

1. Project
Approval

1.1 Project ID and
Preparation

By Agency
(F/S, Contract Documents)

1.2 Approval of Project

By Approving Body (ICC, NEDA
Board, Local Councils)

2. Public Bidding

2.1 Advertisement and

and Contract Invitation to P.Q. By PBAC
Approval 2.2 Preparation of P.Q.
Document - Preparation
2.3 P.Q. of Bidders By PBAC -
2.4 Proposals/Bid Issuance of Request by agency Preparation
Preparation (Pre-Bid Conference by PBAC)
2.5 Bid Submission and Evaluation by PBAC Submission
Evaluation
2.6 Approval of Contract - Recommendation by PBAC
Award - Approval by Agency -
2.7 lssuance of Notice of By Agency -
Award
2.8 Execution/ Approval of | - Execution by authorized signatory | - Execution by authorized
Contract of Agency signatory of winning
- Submission of copy of signed proponent
contract to Approving Body
2.9 Issuance of Notice to
Commence By Agency
Implementation
3. Detailed 3.1 Detailed Engineering Preparation of DE (government Preparation of DE based on
Engineering (DE) Designs and Plans | option) government performance
Design Setting of design performance standards

standards

3.2 Review and Approval
of Detailed Engineering
Design and Plans

By Agency

4. Construction

4.1 Project Construction

- Construction per
design/performance
standards.

- Proponent may engage
qualified foreign/Filipino
contractors

4.2 Performance
Guarantee/ Security

Posting of security in cash,
LC, bank guarantee, surety
bond to guarantee con-tract
obligations up to project
acceptance.

4.3 Technical Supervision/
Review of Project
Construction

Inspection and checking to determine
conformance with plans,
specifications and standards

Correction of deviations

4.4 Contract Variation

- Recommendation by agency
- Prior approval by approving body

Source:

IRR of RA 7718
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Table 7.2-1 Delineation of Roles Between the Government and the Private Sector(2/3)
Under RA 7718 (BOT Law) and its IRR

Project Proponent

Stages Activities Government (Private)
4. Construction 4.5 Milestones Setting of milestones as part of Execution of Project in
bidding documents accordance with
pre-determined milestones
4.6 Liquidated Damages - Damages due for every day of

delay beyond target
completion date

4.7

Contract Termination/
Rescission

Rescission if project proponent fails
to perform any provisions on the
approved contract

Termination if agency fails to
comply with any major
obligation in the approved
contract

5. Operation and
Maintenance

5.1

Performance
Guarantee/
Security for Operation

Posting of security in cash,
LC, bank guarantee, surety
bond to guarantee proper
operation

5.2

Repair and
Maintenance Costs

- Repair/ maintenance
performance standards

- Set aside maintenance
funds from revenues and
deposit this in an escrow
account_

5.2 Contract Termination/

Rescission

Rescission if project proponent fails
to perform any provisions on the
approved contract

Termination if Agency fails to
comply with any major
obligations on the approved
contract

53

Transfer of and
warranty over Facility

Post Warranty Security

6. Repayment
Schemes

6.1

General Classification

Depends on contractual
arrangement or as accepted by the
Approving Body

For BOT arrangement:
Collection of reasonable tolls,
fees, and charges over a fixed
term.

6.2

Tolls, fees, Rentals,
and Charges

- Bid Evaluation by agency

- Approval by the approving body
- Incorporation in the contract

- Upheld by regulator

Charging approved tolls,
fees, charges

6.3

Adjustment of Tolls/
Fees/Rentals/Charges

- Pre-determination of toll
adjustment formula and official
price indices and inclusion in
Instructions to Bidders

- Prior to bidding, secure advice of
regulator and/or approval by
approving body for such formula

Actual adjustment based on
pre-determined formula and
official price indices in the
approved contract

7. Investment
Incentives

7.1

Available Investment
Incentives

- As provided for under Omnibus
Investment Code

Auvailing of incentives

Source:

IRR of RA 7718
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Table 7.2-1 Delineation of Roles of the Government and the Private Sector(3/3)
Under RA 7718 (BOT Law) and Its IRR

Project Proponent

Stages Activities Government (Private)
8. Government 8.1 Cost sharing for - May provide ROW and, where Financing of the capital cost,
Undertakings Construction applicable, financing (GFS) of net of GFS

portion/share of capital cost not
exceeding 50% of total cost
- May finance GFS from ODA

8.2 Credit Enhancement - May include guarantee on
performance of agency obligations
8.3 Direct government - May finance a portion of O&M
subsidy for O&M cost, or condone/ postpone

payments due from proponent, or
contribute property to the project

8.4 Direct government - May subscribe shares of stocks of
equity the project company

8.5 Performance - May assume responsibility for the
Undertaking performance of agency’s

obligations under the contract,
including monetary obligations for
default.

8.6 General - Agency may offer any of the above
government undertakings to be
submitted to the approving body
for approval of the project and the
contract

- Agency should pre-clear the
undertakings  with the entity that
will grant the same

9. Coordination | 9.1 Coordination and - BOT Center shall be responsible
and Monitoring - BOT unit of agency shall be
Monitoring of | 9.2 Report to ICC, President responsible for planning,

Projects and Congress overseeing and monitoring projects

Source: IRR of RA 7718

7.3 Sector Characteristics

Characteristics of PPP expressway projects can be summarized as follows:

a) Huge upfront investment is required

Toll road projects require huge construction cost at the initial stage of the project which usually
becomes a financial burden on the part of the private sector. It is quite important to make the project
bankable from the financial viewpoint. A proper PPP modality should be selected for the private
sector to participate in PPP projects.

b) Long period is required to recover investment
A long period (usually over 20 years) is required to recover investment, which usually makes it
difficult to correctly forecast future economic conditions, government policies, government stability,
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etc.

c) Unreliable traffic demand forecasts and revenue estimates
Accurate traffic demand forecast and revenue estimate is difficult, particularly for greenfield projects,
thus, revenue risk is high.

d) Regulatory frameworks credible to investors
Regulatory frameworks credible to investors are essential to attract investors. The TCA should
properly address regulatory risks.

e) Appropriate toll level and social acceptance
Appropriate toll level and social acceptance needs to be established.

7.4 Lessons Learned from Previous Projects

Various reports and opinions of the present concessionaires were collected and identified. Major
bottlenecks of previous PPP projects were summarized hereunder:

a) Incomplete and poor quality of feasibility studies

Unlike conventional Government procurement, a PPP project is bid out to select a concessionaire
based on the results of a feasibility study. Under the conventional Government procurement process,
a detailed design is prepared before selection of a contractor. The detailed design stage presents
enough opportunities for the correction of feasibility study results. This difference in F/S quality
should be recognized and addressed; and as a solution, a comprehensive and high quality feasibility
study should be undertaken with sufficient allocation of time and budget.

Incomplete and poor quality of feasibility studies will result in the following:

e Changes in project scope of works during detailed design and construction stages.

e Delay in ROW acquisition (ROW acquisition should be preferably completed before
bidding).

e Delay in issuance of national and local government’s permits and/or approval.

e Inaccurate traffic demand forecasts and revenue estimates.

e Inaccurate topographic survey data and insufficient geo-technical investigation.

b) Delayed delivery of ROW
One of the most serious bottlenecks in the PPP project cycle is the delayed delivery of ROW which
results in the following impacts:

e Delayed start of construction resulting in delayed income generation.

e Delayed financial closure.

e Construction cost and O & M cost increase due to inflation during prolonged ROW
acquisition period.

C) Insufficient and inaccurate information on underground public utilities
This is a common problem of urban expressway projects.
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e Underground public utilities which are unaccounted for in the design may result to
suspensions or delays in construction.

d) Inaccurate traffic demand forecast and lower-than-anticipated toll revenues

Although it is quite difficult to accurately estimate traffic attraction to an expressway, particularly in
the case of greenfield projects, traffic demand should be estimated as accurately as possible. Various
kinds of traffic surveys, including willingness-to-pay survey, the cargo/freight movement survey, etc.,
should be undertaken and conservative estimates should be made.

Accurate traffic demand forecast is crucial in determining the financial viability of a project. The
selection of the appropriate PPP modality is another important matter that needs to be addressed in
less profitable projects.

o  Lower toll revenues seriously affect the project’s financial viability.

e) Delay in the issuance of TOC and disapproval of contract-prescribed toll rates and toll rate
adjustments

This kind of delay has often been experienced in the past, partly due to some political intervention or
opposition from road users. The impact of socio-political issues is deemed critical on the part of the
private sector, unless it is properly compensated.

e This delay affects the income of the concessionaire, resulting in lower investment returns.

7.5 PPP Modality and Revenue Risk Sharing

a) Wide Variety of PPP Modality

There are wide varieties of PPP modalities to choose from, depending on the project’s profitability.
When a project is highly profitable, more involvement of the private sector and less involvement of
the public sector is needed. On the other hand, when a project is less profitable, more involvement of
the public sector is required. Representation of PPP structure is shown in Figure 7.5-1.
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Figure 7.5-1 Representation of PPP Structure

b) Basic Types of PPP Modality
There are many types of modality. Various types of PPP modality were classified into five basic
types as shown in Table 7.5-1.
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Table 7.5-1 Basic Types of PPP Modality

Responsibility

Examples in the

Public Sector Private Sector Philippines
Type-1: e ROW acquisition e Design, construction and O & M ¢ Rehabilitation/
¢ Financing of above. Widening of:
Pure BOT Type o Investments will be recovered by - NLEXx
toll revenue - SLEXx
e Revenue Risk (Note-1) - Manila-Cavite
Expressway
¢ Construction of :
- Skyway | & Il
- Manila-Cavite
Expressway
Extension
Type-2: e ROW acquisition ¢ Design, construction and O & M. e TPLEX
e GOP provides up-front subsidy ¢ Financing of above with GOP
BOT Type with (max. is 50% of project cost), or subsidy or GFS.
GOP Subsidy/ Government Financial Support ¢ Investment will be recovered by
Financial Support (GFS) toll revenue.
* Revenue Risk (Note-1)
Type-3: e ROW acquisition of both ¢ Design and construction of the e STAR
segments private segment.
Segment Dividing ¢ Design and construction of GOP | e O & M of both segments.
Type (Project is segment. ¢ Financing of above.
divided into GOP e GOP segment will be leased to ¢ Investments will be recovered by
Segment and the private sector at the lease fee toll revenue of both segments.
Private Segment) of 0-100% of GOP Expenditure. | e Private sector pays lease fee to
GOP.
*_Revenue Risk (Note-1)
Type-4: e ROW acquisition ¢ Design, construction and O & M. e MRT-3(0O&M
e During O & M period, GOP will | e Financing of above. by GOP)

Service Payment
Type

pay service fee to the private
sector to recover its investment.
o Toll revenues usually turned
over to GOP. If toll revenues are
not enough to pay service fee,
GOP adds subsidy.
o Revenue Risk

¢ Receive service fee annually to
recover investments.

Type-5:

Lease Type

ROW acquisition
Design and construction

e O&M

e The private sector leases the
facility from GOP and pays lease
fee to GOP.

o Lease fee ranges from 0-100% of
GOP expenditure.

o Revenue Risk (Note -1)

e Original NLEx
and SLEx
e SCTEX

Note-1: Revenue risk can be shared with GOP by adopting minimum revenue guarantee, etc.

Source: Preparatory Survey for Public-Private Partnership (PPP) Infrastructure Development Projects, JICA,

2010

c) Revenue Risk Sharing

As discussed in Section 7.1.3, one of the major risks of the private sector is the revenue risk. There
are several measures to mitigate this risk by sharing the risk between the private sector and the public
sector as shown in Table 7.5-2.
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Table 7.5-2 Revenue Risk Sharing Schemes

Type Outlines Examples

Fixed revenue The government guarantees the agreed | A13 Road in
guarantee fixed revenue as availability fee, | England

provided that agreed service level is

attained.
Banding Toll fee to be adjusted depending on | DBFO Road in
actual traffic. the UK (early

phase)

Cap and floor The government collects the amount | Sydney Harbour
above the agreed upper limit or | Tunnelin
compensates the amount below the | Australia

agreed lower limit of toll revenue.

Variable terms Contract is terminated once the | Sky bridge in the
of contract investor acquired the agreed benefits. UK

period

Note: DBFO = Design, Build, Finance and Operate
Source: JICA Study Team

d) Applicability of basic types of PPP modality from the viewpoint of profitability

There are various toll road projects in the Philippines ranging from highly profitable to less profitable
ones on the part of the private sector. Even less profitable projects can be converted to a profitable
one with reasonable government financial support.

Most highly profitable projects have already been implemented under BOT schemes but the number
of highly profitable projects are becoming less and less, therefore, reasonable financial support from
the public side is needed and becoming more important. In this connection, during the feasibility
study stage, various types of PPP modality should be studied and the most appropriate PPP modality
should be selected.

The Preparatory Survey for Public-Private Partnership (PPP) Infrastructure Development Projects,
JICA (2010) tested 10 priority toll road projects with respect to the selected appropriate PPP modality,
and developed a general indication of applicability of the basic types of PPP modality as shown in
Figure 7.5-2, using Project FIRR as an indicator. Project FIRR is defined as “the financial internal
rate of return when all costs including ROW acquisition cost are financed by the private sector”.
General applicability of PPP modality is summarized in Table 7.5-3.
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Project FIRR
1% 2% 3% 4% 5% 6% 7% 8% 9% 10% 11% 12% 13% 14% 15%
Type-1 Pure BOT
Type-2 BOT with Subsidy;
! Type-3 Segment Dividing '
(GRP Segment Lease Fee } E
2 - 100%) d
(351 1
B [ Type-3 Segment Dividing i
= (GRP Segment Lease Fee 0%) i
o \-__ _____ [ IR SN N SR SN
=il I P S T N N S R
'[ Type-4: Service Payment 3
(GRP Subsidy needed) J i
Type-4: Service Payment ]i
X (No GRP Subsidy) )!
Type-5 Lease
(within reasonable return) )
| [ 1]
Source: Preparatory Survey for PPP Infrastructure Development Projects, JICA, 2010
Figure 7.5-2 General Indication of Applicability of PPP Modality
Table 7.5-3 Applicable Condition of Each Type of PPP Modality
PPP Type Applicable Conditions
Type-1: e Applicable to projects with Project FIRR of over 11% or close to WACC.
Pure BOT Scheme
Type-2: e Applicable to projects with Project FIRR between 7% and 12%.
BOT Scheme with Up-front | ¢ Various amounts of up-front subsidy should be studied. (Maximum subsidy is limited to
Subsidy 50% of the project cost in accordance with BOT Law.)
Type-3: GRP e Applicable to a project with Project FIRR between 6% and 12%.
Segment Segment to | e Various apportioning of segments, as well as lease fee of GRP segment, should be studied.
Dividing be leased o Not applicable to projects with length of less than 5 km
Type to SPC o Division of a project into segments should allow solitary functioning of a segment
completed earlier than the others.
GRP e Applicable to a project with Project FIRR between 4% and 10%.
Segmentis | e If IRR for SPC and Equity IRR become quite high (i.e., about 22% or more), GRP
leased to segment should be leased to SPC.
SPC free of | ¢ Not applicable to projects with length of less than 5 km
charge o Division of a project into segments should allow solitary functioning of a segment
completed earlier than the others.
Type-4: With GRP | e Applicable to a project with Project FIRR between 0% and 6%.
Service Subsidy o \erify if GRP subsidy is within a reasonable range.
Payment Without o Applicable to a project with Project FIRR between 5% and 9%.
Type GRP ¢ IRR for SPC and Equity IRR should be within reasonable range (i.e., about 22%).
Subsidy o When this type is applied to a project with Project FIRR of about 11% or more, toll
revenues become much higher than the service fee, which means the Government gets
high profit, thus such projects should adopt Type-1 or Type-2.
Common e The Government must allocate budget for payment of service fee for the full duration of
to above operation period (commonly for 30 consecutive years), thus, sustainable and firm
commitment of the Government for this type is required.
Type-5: e Applicable to a project with Project FIRR between 0% and 6%.
Lease Type e When this type is applied to a project with Project FIRR of more than 6%, the private

sector’s financial return becomes unreasonably high, thus, other types with higher
participation of the private sector should be studied, or toll rates should be set low.

Source: Preparatory Survey for PPP Infrastructure Development Projects, JICA, 2010
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7.6 Toll Rates

7.6.1 Present Toll Rates

Toll rates (as of May 2011) of existing toll roads are shown in Table 7.6-1.
12% Value Added Tax (VAT) was imposed on toll rates.

Since September 2011, a

Table 7.6-1 Present Toll Rates per Km

Class 1
Toll Road (Car, Jeep, Nature of Work Done
Pick-up)
o All elevated toll road.
Elevated, Phase | 6.84 )
o Completed in 1999.
o All elevated toll road.
. Elevated, Phase I 11.92 .
Metro Manila Skyway (MMS) o Completed in 2011.
o Rehabilitation of at-grade toll road
At-grade 7.85 under the elevated toll road.
o Completed in 1999.
¢ Widening of 4 lanes to 6-8 lanes.
North Luzon Expressway (NLEX) 2.38 .
e Completed in 2005.
¢ Widening of 4 lanes to 8 lanes.
South Luzon Expressway (SLEX) 3.02 o Completed in 2006.
o Extension completed in 2011.
o Improvement of existing road.
. . Phase | 3.33 )
Manila-Cavite Toll Expressway o Completed in 1998.
(CAVITEX) o New construction with reclamation.
Phase Il 8.96 .
o Completed in 2011.
e About % of the section was
constructed using ODA funds (4-lane).
Southern Tagalog Arterial Road (STAR) 1.43 e Operation started in 2000.
o 2 lanes of rest of section completed in
2008.
e All sections constructed using ODA
Subic-Clark-Tarlac Expressway (SCTEX) 2.68 fund (4-lane).

e Completed in 2008.

Note

. Class 2 (light truck), toll rate is 2 times that of Class 1

Class 3 (heavy truck and trailer), toll rate is 3 times that of Class 1

Source : TRB, May 2011
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7.6.2 Initial Toll Rate Setting

The initial toll rate is determined based on the financial model submitted by the Concessionaire and

agreed with the government. Initial toll rate is affected by the following factors:

a) PPP Modality
b)  Cost

ROW acquisition cost

Detailed design cost, construction cost, construction management cost
O &M cost

Consultancy cost including independent consultant cost

Insurance cost

Price escalation

c) Financing Cost

Debt-Equity ratio

Interest rate

Debt repayment period and grace period
Debt repayment structure

Short-term loan

d) Taxation

National Government and Local Government taxes

e) Depreciation

Method
Period

f) Revenues

Toll revenue (initial toll rate and toll adjustment)
Other revenues

Government financial support, if any

ROW acquisition cost by the government

g) Concession Period

7.6.3 Toll Adjustment Formula

Some examples of toll adjustment formula are presented hereunder:

(a) SLEX
During financing period:
ATR, = ATR, x I,

where:
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ATR, Authorized Toll Rate for the year

ATR, Initial Reference Authorized Toll Rate

Toll adjustment index for year

Year fractional to the date of toll effectivity date

PCPI(p—1)

- (p—2005)
P = erlg x(1+Fy)

PCPI,, Philippine Consumer Price Index in the month of September inyear  ,, except for the
first review, which will be latest, as published by the National Statistics Office.

PCPI, Base Philippine Consumer Price Index in December 2004, as published by the National
Statistics Office.

F. Minimum base escalator of one percent (1%)

After financing period:
PCPI(p_l)— 1

ATR,, = ATR(,_q) X [1 + ( o

) x 50%]
ATR(,_4y Authorized Toll Rate for year —(,_q

(b) STAR
From the 1% to the 10" year of operation:

TRy=TRo (K+C)"
where:
K =0.25 (CPIc — CPIR) / CPIg + 0.2(ERc - ERR) / ERR

C=  1.045 from the 1 year up to the 10" year of operation

n= Number of years between any periodic adjustment and its succeeding periodic or
interim adjustment

TRy Toll Rate for the succeeding three (3) Franchise Years

TRo  Toll Rate at the last Toll Review Date before Rounding

CPIlc  Consumer Price Index (CPI) for Batangas on the toll review date. The CPI to be
applied herein shall be the CPI as determined by the National Census and Statistics
Office (NCSO) for the month immediately preceding the toll review date, whichever
is the latest CPI available.

CPIr  CPI for Batangas at the last toll review date

ERc  The exchange rate (“Exchange Rate”) between the Philippine Peso and the currency
in which the loans are denominated calculated by taking the average rate in each
month as published by the Bangko Sentral ng Pilipinas (BSP) over the 6-month
period preceding the toll review date.

ERr  The Exchange Rate used in the aforesaid formula at the last toll review date.

On the 11" up to 30" year:

TRy =TRo (K+(1 + C)")
where: notations are the same as above, except C which is equal to zero
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For the purpose of adjusting the toll rates, all three (3) vehicles classified shall be subject to the
same rate of adjustment as indicated in the formula above. (18" June 1998)

(c) TPLEX
For the first 10 years of the operation period:

TRy =TRo (K + C")
where:
K = (CPIc — CPIR) / CPIg
C= 1.080 from the 1 year up to the 10" year of operation
N = Number of years between any periodic adjustment and its succeeding periodic or
interim adjustment
TRy Toll Rate for the succeeding two (2) operating years
TRo  Toll Rate at the last toll review date before rounding
CPIlc  Consumer Price Index (CPI) at the toll review date. The CPI to be applied herein
shall be the CPI as determined by the National Census and Statistics Office (NCSO)
for the month immediately prior to the toll review date, whichever is the latest CPI
available.
CPIlr  CPI for Regions I and Il or in its absence, for Regions outside Metro Manila at the
last Toll Review Date.

On the 11" up to 30™ years:
TRu=TRo (K + 1)
TRy Adjusted Toll Rate

TRy  Toll Rate from the last adjustment

Note: For the purpose of adjusting the Toll Rates, all three (3) vehicle classifications shall be
subject to the same rate of adjustment as indicated in the formula above. (August 28, 2008).

(d) Example of an Australian Case

Adjusted Rate

CPlpy— ..
(#) x Original Rate
CPIBase

Where:

CPlgy = the CPI for the Quarter expiring on 31 December of the immediately
preceding Financial Year.

CPlgase = the CPI for the Quarter expiring on 31 December of the base year

Original Rate = the rate specified in Schedule 4 (Toll Calculation Schedule).
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7.7 Risk Analysis

Based on the lessons learned from the past projects and foreseen events, major risks of toll road
projects are identified as shown in Figure 7.7-1. Among identified risks, the common and critical
risks are as follows:

Common and Critical Risks

e  Poorly-prepared or non-comprehensive feasibility study
e Delay in ROW delivery
e Delays in Government’s approvals and permits, probable causes are as follows:
- Approval of contract
- Approval of detailed design
- Issuance of construction completion certificate
- Issuance of toll operation certificate
- Approval of toll rates and toll adjustment
e Delay in relocation of public utilities
e Lower traffic demand and toll revenue

For all identified risks, risk mitigation measures should be properly planned in advance and risk
allocation should be established. The methodology in addressing these risks shall be made clear in a
toll concession agreement. The risks, risk mitigation measures and risk allocation between parties
are summarized in Table 7.7-2.
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Table 7.7-1 Major Risks of Toll Road Projects (‘/3)

Probability Risk Risk Allocation
Risks Impacts of Risks of Risk Magnitude Risk Mitigation Measures
Occurrence | if it Occurs Public | Private
PPP Project Cycle: Project Preparation Stage (Feasibility Study Stage)
Poorly-prepared or | ¢ Causes various risks High High e Full-scale FS should be ')
Non-comprehensi during implementation undertaken with sufficient
ve Feasibility a) Change in project scope of allocation of time and cost
Study work a) Proper coordination not only
b) Delay in ROW acquisition with DPWH, but also concerned
c) Delay in approval of LGUs and PAPs.
permits, such as ECC, b) FS should define ROW
LGUs’ endorsement, acquisition limit.
NEDA-ICC ¢) Proper consultation with
d) Inaccurate traffic demand concerned agencies & PAPs.
forecast/revenue estimate d) Comprehensive traffic demand
e) Poorly-prepared study on analysis, including
PPP modality, resulting in willingness-to-pay survey.
bid failure e) Various PPP modalities should
f)  Insufficient engineering be studied to select optimum
surveys which affect type (i.e., make the project
construction cost bankable)
f) TOR should specify
PPP Project Cycle: Bidding Stage
S e  Causes prolonged standby High Low e Preparation of complete bid
Er?)lgg/s;n cb(;g?rlancgt peri_oq, resulting in documents, and draft concession ® ®
negotiaiion and addlt_lonal cost fo_r both the agreement. _
approval of public and the private e Bid evaluatl_op mgthod should be
contract sectors. clearly specified in the bid
document.
PPP Project Cycle: ROW Acquisition Stage
Delay in ROW e Causes High High e Early start of ROW acquisition '®)
delivery a) Delay in financial closure. soon after the project is
b) Prolonged construction approved by NEDA-ICC.
period and completion of e Mobilization of adequate
construction. number of ROW acquisition
c) Delay in start of operation, teams.
resulting in delayed o Proper budgeting and timely
income generation. release of budget.
d) O & M cost increase due o Adjust toll rate to reflect
to inflation during adjustment in concession period.
prolonged ROW
acquisition period.
PPP Project Cycle: Detailed Engineering Design Stage
Delay in Detailed | ¢ Causes delayed start of Low Medium e Employment of competent @)
Design construction engineering firms
Change in scope e Causes delayed detailed Medium High e Undertake comprehensive FS @)
of work design, construction cost and stakeholders meeting.
increase, delayed e Pay compensation cost, shoulder
construction. construction cost and approve
extension of construction
period.
Delayed approval | e Causes delayed start of Low Low e Regular checking of detailed @)
of Detailed Design construction. design.
e Proper coordination with
DPWH, Design Company and
1.C.
Design error e Causes delay in Low High e Employment of Independent @)
construction when error is Consultants.
found during construction e Professional Indemnity
stage. Insurance
e Causes premature damages
to the facility, when error
is found during O & M
period, resulting in
additional remedial works
and/or suspension of
operation.
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Table 7.7-1 Major Risk of Toll Road Projects (2/3)

Probability Risk Risk Allocation
Risks Impacts of Risks of Risk Magnitude Risk Mitigation Measures
Occurrence | if it Occurs Public | Private
Under Design e Causes early deterioration Low Medium e Clear definition of design @)
of facilities and higher standards and levels of service
maintenance costs. in TCA.
e Causes low level of e Employment of Independent
service, resulting in traffic Consultants.
congestion.
e Expensive & difficult to
collect.
PPP Project Cycle: Construction Stage
Delay in | |
construction due - Described in ROW Acquisition Stage -
to delayed
delivery of ROW
Delay in meeting | e  Causes delayed financial Medium Medium | e  Selection of reliable ')
Financier’s closure and delayed start concessionaire
pre-requisites of construction. e  Select PPP scheme with
sufficient Government Financial
Support
Poor quality of e Causes premature Low Medium e Employment of Independent @)
work deterioration of facilities Consultants
resulting in high e Employment of Qualified
maintenance costs for both Contractors
routine & periodic
maintenance.
Delayed relocation | ¢ Causes prolonged High High e Proper investigation during e ')
of public utilities construction period. DED
both overhead and
underground
(-within existing
road ROW
Utility Company,
-outside existing e Proper coordination with Utility
road ROW Companies
DPWH/ e Funding by the Concessionaire
Concessionaire) with condition of refund
Delayed e Causes Low Low e Employment of Qualified e
Construction a) Additional cost Contractors
b) Delayed start of operation e Liquidated damages
c) Delayed income
Poor traffic e Causes Medium Medium e Proper coordination with traffic @)
management a) Public inconvenience police and LGUs
b) Negative economic e Strict specification in TCA
impacts
Delayed issuance | e  Causes construction delay Medium Medium | e  Proper coordination with @)
of National concerned agencies
Government e Pay compensation cost
Permits
Delayed Issuance | e  Causes construction delay Medium Medium | e  Proper coordination with LGUs '®)
of LGUs’ Permit concerned
e Pay compensation cost
Natural calamities | ¢  Causes High High/High | e All Risk Insurance e}
a) Prolonged construction Medium
period
b) Additional cost
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Table 7.7-1 Major Risk of Toll Road Projects (3/3)

Probability Risk Risk Allocation
Risks Impacts of Risks of Risk Magnitude Risk Mitigation Measures
Occurrence | if it Occurs Public | Private
PPP Project Cycle: Operation and Maintenance Stage
Lower Traffic e Causes low financial High High e Selection of Suitable PPP ')
Demand and Toll return (for Modality
Revenue than greenfield e Reliable traffic demand analysis 0)
Estimated projects) by the bidder
Case-1: Low Low/ Low/ Case-1: Introduction of minin_1um o) ')
demand alond the Medium Medium revenue_guaran_tee system or adjust
g
- (for concession period.
corridor and low b field
revenue rownfie
projects)
Case-2: High Case-2:  Adjust toll rate e
demand but low
traffic on an
expressway due to
high toll rate or
low revenue due
to low toll rate
Decrease of traffic | ¢  Causes low financial Medium/ Medium/ | ¢  Planned improvement/ @)
volume due to return High High upgrading/ new road
change of road construction along the same
network corridor should be informed.
Delayed issuance | e  Causes low financial Medium Medium/ | ¢  Adjustment of toll rate or e
of toll operation return High extension of concession period
certificate or pay compensation cost.
Delayed approval | e Causes low financial Medium Medium/ e Automatic approval in @)
of toll rates and return High accordance with TCA
toll rate
adjustments e Adjustment of toll concession O
period or pay compensation cost

HighO & Mcost | e Causes low financial Low Low e Improvement of O & M system @)

return
Low level of e Causes public Low Low e Strict monitoring by e}
service provided inconvenience and Independent Consultants and

negative economic impacts imposition of penalties
Common Throughout PPP Cycle
Extraordinary e Causes low financial Low Low e Extraordinary adjustment of toll e
Inflation and/or return rates, or
Foreign Exchange e Extension of concession period
Rate Change
Change in Law e Causes change of Low Medium e Pay proper compensation cost @)

fundamental conditions of

the contract
Requisition or e Damage to credibility of Low High e Pay proper compensation cost @)
similar act the Government
Force Majeure e May cause termination of Low High e Both parties should discuss how @) @)

contract to cope with the situation in

accordance with the Agreement
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7.8 Institutional Setting and Capacity Development Requirements

7.8.1 Institutional Setting

The DPWH Project Management Office - Build-Operate-Transfer (PMO-BOT) is the office
responsible for planning and management of all PPP projects under DPWH. PMO-BOT was
established in the early 1990s, thus, has relatively long history. However, it was not so active until
2010, since most PPP projects have been implemented through the franchise and JV approaches.
With the new policy of the current administration to pursue PPP scheme for infrastructure projects,
PMO-BOT became one of the busiest PMOs of DPWH. The organizational structure of PMO-BOT is
shown in Figure 7.8-1. The functions of each department are shown in Table 7.8-1.

PMO-BOT is currently focusing on the following PPP projects:

e  Concessionaire selection for Daang-Hari-SLEx Connector Road
e  Unsolicited proposal evaluation for NLEx-SLEX Connector Road
e  Project management of TPLEX

e Bid preparation for NAIAX

e  Project preparation for CLLEX

e  Project preparation for CALAX
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Secretary

Assistant Secretary for Planning and PPP
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OFFICE OF THE DIRECTOR

No. Position Title ADMINISTRATIVE SUPPORT STAFF
1 [Director IV No. Position Title
1 |Assistant Director (Project Manager I1) _ 1 |Administrative Service Officer Il
1 |Project Manager 1 1 |Computer Operator I11
1 |Legal Officer IV 1 [Clerk IV
1 |Marketing and Communication Officer 111 2 |Driver Il
5 5

PROJECT DEVELOPMENT DIVISION

PROJECT IMPLEMENTATION MANAGEMENT

PROJECT OPERATION AND MAINTENANCE

DIVISION MANAGEMENT DIVISION

No. Position Title No. Position Title No. Position Title

1 |Engineer V 1 |Engineer V 1 |Engineer V

3 |Engineer IV (Road, Bridge & Other Projects) 3 |Engineer IV (Road, Bridge & Other Projects) 2 |Engineer IV

1 |Project Development Office IV (Economist) 3 |Engineer 111 1 |Electronics & Communication Engineer 1V

1 |Project Development Office IV (Financial Analyst) 1 [Computer Operator Il 2 |Engineer Il

3 |Engineer Il 1 [Clerkll 1 [Computer Operator I

1 |Computer Operator |1 1 [Driverll 1 |Clerk Il

1 |Draftsman/CADD Operator 10 1 |Driver Il

1 |Clerk Il 9

1 |Driver Il

[N
w

Total Number of Positions : 42

Figure 7.8-1 Organizational Chart of PMO-BOT

1oday Jeuld

saurddijiyd 8y ur ddd 40} Juawanoidui| peuonninsul uo Apms ayL



The Study on Institutional Improvement for PPP in the Philippines
Final Report

Table 7.8-1 Functions of Each Division in PMO-BOT

Division Functions
Project 1. Formulate, review, and update policies, guidelines, standards, and processes for the development of PPP projects under
Development DPWH,;
Division 2. Identify, select and develop Public-Private Partnership (PPP) projects of the Department in accordance with the
Medium-Term Philippine Development Plan (MTPDP);

3. Initiate/undertake/participate in the conduct of the project business case studies to determine PPP suitability assessment
of the project;

4.  Participate in the conduct of feasibility studies of potential PPP projects, covering its basic aspects — traffic/market,
technical/engineering soundness, environmental impacts, economic feasibility, financial viability, risk assessment, and
operation and maintenance (O & M) arrangements — to establish the feasibility of undertaking the projects via PPP
modalities;

5. Conduct financial viability assessment to determine Financial Internal Rate of Return (FIRR), Financial Net Present
Value (FNPV), Debt Service Cover Ratio (DSCR), Loan Life Cover Ratio for alternatives;

6.  Prepare project proposals, including draft bidding documents, performance standards and specifications, and concession
agreement of PPP projects for submission to NEDA/approving authorities and for eventual solicitation of bids;

7. Initiate the inclusion of PPP projects in the DPWH Infrastructure Program, and the government counterpart funding
requirements for right-of-way (ROW) and Government Financial Support (GFS) for capital cost in the DPWH budget;

8. Undertake promotion, marketing, and consultation with concerned stakeholders for PPP projects, including private
investors, financiers;

9.  Establish measurable Key Performance Indicators (KPIs) and targets for project outputs and outcomes;

10. Monitor and evaluate the post-project impact or outcome of PPP facilities against targets/forecasts such as traffic usage,
reduction in travel time, decrease in road user costs, reduction in accident rates, economic feasibility, and financial
viability, and feed back the results; and

11. Perform other duties and responsibilities as may be assigned from time to time.

Project 1. Develop, review and update guidelines, and construction of PPP expressway and other infrastructure projects of DPWH;

Implementation | 2. Review and recommend for approval the detailed engineering designs and plans prepared by the DPWH and/or

Management proponents for PPP projects;

Division 3. Undertake and coordinate the acquisition and delivery of the ROW with the permits to enter, cleared, cleared of
obstructions, according to the schedule in the approved project proposal and the Agreement;

4. Initiate and coordinate the procurement of PPP projects, including bidding, evaluation of bids, awards, and finalization
of contracts. After thorough evaluation of bids and proposals, recommend to higher management the award of PPP
projects to the bidder/proponents who submit the lowest complying bid/proposal;

5. Craft and review concession agreements, participate in negotiation for PPP projects, and other legal matters;

6. Review/evaluate solicited/unsolicited proposals from the private sector and participate in the negotiations of approved
proposals ensuring that existing rules and regulations such as guarantees and subsidies are strictly adhered to;

7. Oversee the financial closure for PPP projects by the concessionaire/investors according to the concession agreement to
ensure the timely provision of the agreed GFS for the project;

8.  Undertake and coordinate the review and technical supervision of detailed engineering designs prepared by the
concessionaire to check compliance with the minimum design performance standards of DPWH;

9.  Perform technical supervision over the construction works of PPP projects to check compliance with the concession
agreement, including conformance with the approved detailed engineering design and construction performance
standards and specifications;

10. Monitor the progress and implementation of the project to ensure that the parameters during the bidding and the terms
and conditions in the concession agreement, including specified project outputs, are strictly adhered to/carried out;

11. Determine the challenges/bottlenecks/successes encountered in the implementation of projects, recommend solutions of
the bottlenecks to higher management and adoption of successful lessons learned for use in future projects; and

12. Perform other duties and responsibilities as may be assigned from time to time.

Project 1.  Develop, review and upgrade guidelines, standards, and procedures for O & M of PPP expressway and other projects of

Operation and DPWH,;

Maintenance 2. Monitor and ensure that the toll rate adjustments as bid and provided in the concession agreement are enforced by the

Management appropriate authorities;

Division 3. Perform tactical supervision over the facility operations (toll collections, traffic management, road safety, weigh
bridges, signages, staff management, etc.) of the Concessionaire to check its compliance with the Concession
Agreement, including conformance with the minimum performance standards and the approved Maintenance Manual;

4. Perform technical supervision over the facility maintenance (routine, periodic and preventive maintenance,
rehabilitation, etc.) of the Concessionaire to check its compliance with the Concession Agreement, including
conformance with the minimum performance standards and the approved Maintenance Manual;

5. Provide for the transfer to the Government, and subsequent operation management of PPP facilities at the end of their
concession period; and

6.  Perform other duties and responsibilities as may be assigned from time to time.
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7.8.2 Capacity of PMO-BOT

Experience of PMO-BOT is not so extensive and limited to two (2) projects; STAR Project and
TPLEX Project, although it also extended some technical support to NLEX, SLEX, Manila-Cavite
Coastal Expressway and SKYWAY projects. Thus, there is only a limited number of staff members
with enough relevant experience.

Currently, the Department of Finance (DOF), PPP Center, TRB, and the Office of the Solicitor
General are assisting PMO-BOT in the preparation of bid documents for the selection of a
concessionaire; strengthening of organization and capacity building of PMO-BOT staff is definitely
needed.

The on-going rationalization plan of the Government limits increase in the number of staff, therefore,
the immediate solution to increase the number of qualified PMO-BOT staff is difficult. The
following two types of solution is needed:

e  Capacity development of existing PMO-BOT staff.

e For immediate projects, PMO-BOT should organize a special project team inviting
expatriates from other DPWH departments/services staff such as PMO-Feasibility Studies,
Legal Services, Bureau of Design, and other PMO offices.

7.8.3 Proposed Capacity Development Program

The following three sets of capacity development programs are recommended:

Program | : Management Staff-Level Training Course

Program Il : Specialist Training Course

Program 1l : Preparation of Standards and Manuals
Program I _: Management Staff-Level Course

This program intends to develop the capacity of management staff of PPP related offices, such as
PMO-BOT, Planning Service, PMO-FS. The program should cover the following topics:

e Basic principles of PPP projects

e Laws and regulations

o Institutional framework

e Project identification and prioritization

e Business case/feasibility study

¢ Toll road planning and design

o Traffic demand forecast

o PPP modalities

e Economic evaluation

¢ Financial evaluation

o Risks

o ROW acquisition and resettlement procurement

e Project implementation
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e Operation and maintenance
o Project monitoring and post evaluation

Program Il : Specialist Training Course

This program intends to develop the capacities of specialists, therefore, programs shall be prepared
for various fields of the PPP project cycle.

e Transport Planners/Traffic Engineers : Traffic Demand Forecast

e Highway Planners/Engineers : Toll Road Design, Interchange Design, Toll Collection
Facility Design

e Economists and Financial Analysts : Economic Evaluation and Financial Evaluation

e Highway planners, Document Specialists, Legal staff : Preparation of Tender Documents,

Toll Concession Agreement, Risks
e O&Mstaff :  Minimum performance requirements

Program |1l : Preparation of Standards and Manuals

The following standards and manuals are prepared:

e) Toll Road Design Standards

There are no toll road design standards authorized by DPWH. For the consistent development of
tollway network, this should be prepared and authorized by DPWH. It should also be a part of the
Tender Documents as well as the concession agreement.  Two kinds of standards should be prepared,
one for intra-urban tollways and the other for inter-urban tollways.

f)  Standard Pre-qualification and Tender Documents
For various types of PPP modalities, standard pre-qualification and tender documents should be
prepared by utilizing existing and on-going tenders.

g) Draft Toll Concession Agreement
For various types of PPP modalities, draft toll concession agreement should be prepared which will
form part of tender documents.

h) Tollway Operation and Maintenance Manual/Minimum Performance Standards
This should also be part of the tender documents. The Toll Road O & M Manual, which was
prepared in the 1990s, is already obsolete.

To provide appropriate transport services to road users, toll road operation and maintenance must be
done in accordance with established O & M standards and the minimum performance standards
should be always monitored.

i) Standard TOR for Business Case/Feasibility Study

In cases of PPP schemes of Type-1 (pure BOT), Type-2 (BOT with subsidy), Type-3 (Segment
Dividing) and Type-4 (Service Payment), the project is bid out to select a concessionaire immediately
after the completion of a feasibility study,. Therefore, the feasibility study must be comprehensive.
The detailed scope of works and appropriate duration of the study period should be defined. In
consideration of the above, standard TOR for PPP projects should be prepared.
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7.9 Summary of Sector Issues

a) Roles of DPWH and TRB in TCA

DPWH is the signatory, on the part of the government, on the TCA, and TRB is not a co-signatory of
TCA under the current BOT Law. TRB functions as the regulator, issues TOCs, and approves
initial toll rates and toll rate adjustments. Under TCA, DPWH is responsible for timely issuance
of TCA and approval of initial toll rates and toll rate adjustments. Initial toll rates and toll rate
adjustment formula are specified in TCA.

DPWH and TRB need to closely work together for the establishment of conditions in the TOC, initial
toll rates and adjustment formula from the feasibility study stage to the bid documents preparation
stage. By establishing consensus between the DPWH and TRB on TOC conditions and toll rates,
this serves as a mitigating measure against DPWH’s risk of delay in the issuance of TOC and
approval of toll rates.

b) Re-examination of Existing Franchises
Existing franchises need to be re-examined at least on the following:
o  The expressway routes of existing franchises are very loosely specified. As a minimum, the
starting point, end point and the corridor to be traversed should be clearly specified.
e  Milestones for completion should be specified.

c) Monitoring of Operation and Maintenance (O & M)

Under TCA, DPWH is responsible for monitoring of O & M. On the other hand, TRB needs to
monitor O & M to evaluate and approve toll rate adjustments. A joint working force composed of
DPWH and TRB needs to be organized.

In the past, monitoring of O & M was not fully implemented due to lack of qualified staff and budget;
it is therefore worthwhile to employ an independent monitoring team.

It is also necessary to prepare updated standard operation and maintenance manuals for toll roads, to
achieve a common standard for all toll roads.

d) Regulatory Risk
Regulatory risk will be compensated by the government under the proposed amendment of the BOT

Law. One of the private sector’s concerns is how the government can guarantee the timely
compensation payment for regulatory risks, which is one of the major issues in the evaluation of the
project’s bankability on the part of the private sector.

DOF is now studying the system of compensation payment for regulatory risks. It is hoped that the
system will be established as early as possible.

e) Entry Point of Toll Road Project Proposal

There used to be many entry points for toll road projects, such as DPWH, TRB, GOCCs (BCDA,
PRA, MWSS). Now, DPWH is the sole entry point for all toll road projects. However, there are
some projects which were proposed to agencies other than DPWH. One example is the La Mesa
Parkway which was proposed to MWSS. DPWH should be responsible for those projects proposed
to other agencies in the past.
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f)  Inter-operability Requirement of the Toll Collection System

The toll road network is progressing and many different operators are/will be involved in operating
parts of the toll road network. In order to reduce traffic congestion at toll booths and improve
serviceability of toll roads, it is definitely needed to introduce inter-operability of toll collection
system.

g) Compilation of Toll Roads Data/Information
At present, no agency is compiling toll road statistics, data and information. DPWH should compile
all statistics, data and information on toll roads including the following:

- Toll road inventory
- Traffic volume

- Toll rates

- Construction cost

- O & M cost

- Accident records

h)  Strengthening of PMO-BOT
PMO-BOT is currently managing the following projects:

o Daang Hari — SLEx Connector Road

. NAIAX
. CLLEX
. CALAX

. NLEXx — SLEx Connector Road
. Locally-funded business case studies of several projects

The PMO-BOT is currently and will be busy in the future in line with the government policy of
promoting PPP projects.

The PMO-BOT needs to be strengthened, particularly its core staff.

7.10 Recommendations

a) Implementation of full-scale/detailed Feasibility Study

The project should be properly prepared and approved by the NEDA Board prior to the bidding stage.
Full-scale/detailed feasibility study should be undertaken in order to successfully implement PPP
projects. It should be kept in mind that after the feasibility study, the bidding shall start and during
this bidding stage, the ROW acquisition should also be started; therefore, the feasibility study must
plan implementation schedule for bidding and ROW acquisition. DPWH should allocate more time
and fund in the conduct of feasibility studies.

b) Full coordination from the early stages of the project between DPWH and TRB

DPWH and TRB should fully coordinate from the feasibility stage of the project to O & M stage in
order to agree on issuance conditions of TOC and establishment of toll rates and its adjustment
formula so that the regulatory risks related to the above can be mitigated.
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c) Re-examination of existing franchises

For the existing franchises given to the private sector in the 1970s, 1980s and 1990s, DPWH should
re-examine the definition of the expressway routes and confirm from these franchise holders the
milestone of implementation of franchised expressway.

d) Monitoringof O & M

The Joint monitoring team of DPWH and TRB should be organized, or an Independent Monitoring
Consultant should be employed for the strict implementation of O & M requirements by the operators.
A Standard O & M Manual should be also prepared in order to achieve a uniform level of O & M for
all toll roads.

e) Establishment of a Regulatory Risk Compensation System
The Government should establish a compensation system for regulatory risk which will greatly
improve the bankability of PPP projects.

f)  Re-examination of Toll Road Projects which were proposed to Agencies other than DPWH
DPWH is now designated as the sole entry point for all toll road projects. Those projects which
were submitted to agencies other than DPWH should be re-examined by DPWH.

g) Nationwide introduction of inter-operability of toll collection systems
It is anticipated that there will be many toll road operators in the development of the toll road
network.

In order to avoid frequent stops of road users at toll booths and improve serviceability of toll roads,
nationwide introduction of inter-operability of toll collection systems is a must. DPWH and TRB
should work together in introducing this system.

h) Compilation of Toll Road Data/Information
DPWH should compile all toll road information, data and statistics to facilitate the assessment of the
present condition of toll roads, and for effective planning of future toll road projects.

i)  Strengthening of PMO-BOT

The management of PPP toll road projects will be under PMO-BOT. This agency should be
upgraded to handle PPP projects and strengthened in terms of capacity of staff members of
PMO-BOT.
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CHAPTER 8 URBAN RAILWAY SECTOR

8.1 Sector Characteristics

The goal of the sector analysis is to form a basis for making a proposal to the institutional side, based
on various technical studies. For this purpose, it is reasonable to start the discussion on the analysis
of sector characteristics. Although detailed railway projects in Metro Manila (LRT-1, LRT-2, and
MRT-3) are reviewed in the following chapters, the study team points out the following six main
sector characteristics in this chapter:

(1) Large Investment with Longer Payback Period

Compared to other infrastructure projects, development of urban railway systems requires a larger
capital investment with longer payback period. In the Philippines, the government used different
approaches to finance the large investment cost of urban railways. For the Light Rail Transit Lines 1
(LRT-1) and 2 (LRT-2), the government utilized ODA loans from Japan and Belgium, while for the
Metro Rail Transit Line 3 (MRT-3), they adopted the build-operate-transfer (BOT) approach
(specifically build-lease-transfer or BLT). Moreover, in the case of MRT-3, government subsidies and
guarantees were used to encourage private sector participation.

The urban railway project also requires a long project period. In the case of MRT-3, the contract
period took as long as 25 years. During such period, the contractor is required to maintain land
facilities and rolling stocks.

(2) Integrated Technical System

An urban railway system is an integrated system with a mixture of diverse sub-systems. These
sub-systems include civil works, tracks, stations, signals, power supply facilities, and rolling stocks.
These different sub-systems need to be efficiently integrated in order to maximize the potential
benefits of the whole system. A high level of technical capability is therefore needed for the
construction, and operation and maintenance (O&M) of the system.

(3) Social Concern to Tariff Rates

The level of tariffs and amount of subsidies are often affected by politics and social concerns. In the
tariff settings for railways in Metro Manila, there are provisions in the contract stating that the amount
of tariffs can be reviewed properly by the government agency. In reality, however, the implementation
of any rate increase is still subject to political approval. Social concerns and public reaction therefore
have a large effect on the fare increase.

(4) Importance of Network and Modal Integration

A successful urban railway system requires effective connection among various lines and with other
transit modes. Therefore, careful and thorough planning of network and modal integration must be
done prior to the actual implementation of the project, to maximize benefits. However, it is often
difficult to realize the optimum networking and efficient integration of the different modes of
transport. For example, in Metro Manila, many stations at connection points are relatively far from
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each other (i.e., Cubao Station serving as connection point between the LRT-2 and MRT-3). Also,
road-based transit modes such as jeepneys and buses tend to compete with the existing railway system.
Careful planning can be done for better integration of these modes to provide complementary or
feeder services to the railway system, resulting in a more effective and efficient public transport
system.

(5) Strong External Effects

There is a strong relationship between railway development and external market such as land
development. The integration of railway and land development provides value-added opportunities in
terms of revenues and profits that can be earned from real estate and commercial development along
the rail line and stations. This in turn can be used to finance or cross-subsidize the construction costs
of the railway system. In addition, there is a potential increase in ridership resulting from an
integrated real estate and commercial development along the railway corridor. In the case of the
MRT-3, the BLT contract includes the rights of land development around the stations for 50 years,
while there are no such contract in LRT-1 and LRT-2. In Japan, private rail operators such as Tokyu
and Hankyu have also developed lands along their railways. In these cases, capital gains from the land
were reinvested in the railway construction.

(6) Importance of O&M Capability and Performance

As mentioned in Item 1), railway projects require long term O&M period. Thus, it is important to
select contractors who have technical expertise and proper management capability. On the other hand,
in developing countries such as the Philippines, there are few companies that have the necessary
technical expertise in O&M of urban railway systems. This becomes a hindrance to the government‘s
objective in developing the urban railway system in Metro Manila.

8.2 Projects Overview

8.2.1 Previous Urban Railway Projects in the Philippines

(1) Brief History of Urban Railway Sector

As early as the 1900s during the American occupation, an electric street railway system (locally
known as “tranvia”) was in operation in Manila. It provided a cheaper and more efficient mode of
transportation than horse-drawn carriages (called “kalesa”), which was a popular means of
transportation at that time. However, tranvia operations were permanently stopped during the World
War 1l. Subsequently, buses and jeepneys (public transportation made from U.S. military jeeps)
became the major mode of transport until recently.

During the 1970s, the government recognized the need for an effective rail transport system due to the
worsening traffic congestion along major roads in Metro Manila. The government commissioned
various studies with multilateral institutions such as JICA and the World Bank, to obtain
recommendations on how to effectively implement an urban railway system in Metro Manila. One of
the recommendations from the studies is a proposal to build the LRT-1. This was built as an elevated
line along Taft Avenue and Rizal Avenue, traversing the cities of Pasay, Manila, and Caloocan, aiming
to alleviate heavy traffic congestions in these areas.
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In July 1980, the Light Rail Transit Authority (LRTA) was created as the government agency
responsible for the construction, O&M, and/or lease of LRT systems in the Philippines.

The LRT-1 was constructed through the ODA approach. It was built initially using Belgian ODA
loans, and the subsequent capacity expansions through Japanese ODA loans.

In the mid-1990s, rapid urbanization of Metro Manila resulted in a very large increase in vehicular
traffic on the roads in and around Metro Manila, especially near the central business district (CBD).
The government thus looked into projects that will increase the capacity of its urban transportation
systems.

One of the busiest transportation corridors in Metro Manila, in terms of passenger and vehicular
traffic, is the Epifanio de los Santos Avenue (EDSA). It is considered as one of the world’s busiest
thoroughfares, linking several business centers in Metro Manila. The government concluded that the
best solution to the traffic problems along EDSA was to construct the MRT-3.

The MRT-3 was a BLT project between the Department of Transportation and Communication
(DOTC) and Metro Rail Transit Corporation (MRTC). It was a solicited proposal presented almost at
the same time when the original BOT Law (RA 6957) was passed in Congress in 1990. In 1994, the
BOT Law and its Implementing Rules and Regulations were amended (RA 7718). The amendment
further defined different schemes, which are allowed under the BOT Law and provided the legal
framework for the BLT agreement between the two parties.

Another high-volume and slow-moving transport corridor is the stretch, which runs along Marcos
Highway, Aurora Boulevard, Ramon Magsaysay Boulevard, Legarda and C.M. Recto Avenue. Thus,
the government decided to construct the LRT-2 to alleviate the traffic congestion in this corridor. It
was built using Japanese ODA loans.

At present, more than one million passengers per day are using the LRT-1, LRT-2 and MRT-3 systems
(refer to Appendix E-2: Present Railway Network in Metro Manila). However, driven by the steady
economic, business, and commercial development in Metro Manila, passenger traffic growth has been
increasing. Consequently, the government is now looking at expanding the capacity of the MRT-3,
extending the LRT-1 and LRT-2 lines, and constructing additional lines to serve more passengers.

(2) Key Players

In the urban railway sector, the MRT-3 project in Metro Manila is the first BOT/PPP project in the
Philippines. Based on the scheme shown in Figure 8.2-1, the key players in said sector are as follows:

a) DOTC

During the construction phase, DOTC provided technical supervision over the project activities as
well as the proper implementation of the traffic management plan, in coordination with the Metro
Manila Development Authority (MMDA). DOTC was also responsible for the acquisition of
Right-of-Way (ROW) and the relocation of informal settlers, relocation of utilities (power, water, and
other utilities) that were affected by the project, and issuing the required letters of credit.

Under the terms of the BLT contract, DOTC is also required to operate the MRT-3 under a lease
agreement with MRTC, the proponent of the MRT-3. As operator of the MRT-3, DOTC is responsible
for the operation of the system, ridership support and the collection of fares (farebox collection
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system).

b) LRTA

At present, LRTA operates LRT-1 and LRT-2 in Metro Manila. Aside from this, through the LRTA
Board, and in consultation with DOTC and the Land Transportation and Franchising Board (LTFRB),
LRTA determines the fare rates for LRT systems including the MRT-3. (Details are presented in
Appendix E-1: Legal Aspects). Although LRTA is the government agency responsible for construction,
O&M, and/or lease of LRT systems in the Philippines, it was not given the responsibility for the
MRT-3. However, it is designated as the implementing agency for any future projects related to LRT-1
and LRT-2, such as capacity expansion and line extension projects.

c) Other Government Entities

The National Economic and Development Authority (NEDA), in coordination with the Department of
Finance (DOF) and the PPP Center (formerly known as the BOT Center), is responsible for project
evaluation and approval. Currently, the PPP Center is doing the coordination and monitoring of the
projects. Government subsidies are provided under the General Appropriations Act (GAA).

d) Special Purpose Company (SPC)

The SPC for the MRT-3 project is MRTC. Based on the PPP contract with DOTC, the SPC is the main
contractor of the project. In the case of MRT-3, the type of PPP contract adopted is BLT. A BLT
scheme is a contractual arrangement whereby a project proponent (MRTC) is authorized to finance
and construct an infrastructure facility and upon its completion, turns it over to the government
agency (DOTC) concerned on a lease arrangement for a fixed period. After which, ownership of the
facility is automatically transferred to the government agency concerned. MRTC was responsible for
the design and construction, maintenance of the system, financing the project, and implementing
commercial development.

e) Other Private Entities

Other private entities include finance providers such as shareholders, banks, EPC providers, and
maintenance providers. The original shareholder of MRT-3 was a company incorporated in Hong
Kong at the initial point. Currently, the Development Bank of the Philippines (DBP) and the Land
Bank of the Philippines (LBP) are the major shareholders. Banks that provided financing to the
MRT-3 project were the Philippine Foreign Currency Deposit Unit (FCDU), Export Import Bank of
Japan (JEXIM), the Postal Bank of the Czech Republic and the Czech Export Credit Agency (ECA),
and a group of local banks.

A fixed-price turnkey EPC and maintenance contract was signed between Sumitomo Corporation and
MRTC. Under Sumitomo Corporation, Mitsubishi Heavy Industries (MHI) was the integrator of EPC
procurement; while TES Philippines, one of the subsidiaries of MHI, is the maintenance provider.
MHI sub-contracted the civil works to EEI Corporation, and the rail vehicles to CKD Dopravni
System.

In addition to these private entities, DOTC employed the services of Systra as the technical advisor
for the MRT-3 project.
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Figure 8.2-1 Key Players in the MRT-3 Project

3)
The following are the lessons learned from the LRT-1, LRT-2 and MRT-3 projects:

a) Setting Adequate Design in Project Preparation

As railway project is larger and longer than other infrastructure projects, the initial capacity design is
critical. In the case of Manila urban railways, capacity design is smaller than actual demand in LRT-1
and MRT-3, while larger than the actual demand in LRT-2. During project preparation and train
system selection (i.e., selection of type of rolling stocks, electro-mechanical and signalling system,
etc.), it is important to choose optimum technologies based on proper demand forecast, future railway
expansion planning, and analysis of the urban growth.

Lessons Learned from Previous Projects

b) Achieving Optimum Financial Risk Sharing between Public and Private Sectors

Government guarantees can be used to encourage private sector participation in urban railway
projects. In the Philippines, the government used sovereign guarantees to encourage the private sector
to participate in projects like MRT-3. However, it can be argued that such guarantees (i.e., 15%
Return-On-Equity guarantee) are too disadvantageous for the government considering as well that the
risk is transferred from the private sector to the government. By using government guarantees in
trying to create an attractive environment for private sector participation in capital intensive projects,
the principle of risk sharing between the public and private partners is being eroded. A variety of
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financing options is available, which should be studied thoroughly during the planning and feasibility
stages, to be able to identify which option is the most suitable for any future project.

c) Using Life-Cycle Cost Concept in Detailed Engineering Stage

Urban railway system is made up of different sub-systems that should be properly integrated.
Considering this, it is important to bring optimal integration among these sub-systems based on the
demand level and urbanization stage of the region. During the detailed engineering stage,
consideration for the optimum technical choice should be based not only on the lowest cost but also
on the life-cycle cost concept (i.e., assess the cost not only in the initial construction and installation
phase but also during the O&M phase) to avoid future unplanned rehabilitation and higher
maintenance cost.

d) Determining and Implementing Optimum Tariff Rates

Proper identification and setting of the optimum tariff rate are key to maximize revenue and to
minimize government subsidy. It is important to identify the tariff rate based on the passengers’
willingness to pay (price elasticity of demand), without sacrificing the economic and social benefits
derived from the system.

On the other hand, in the Manila urban railways, it is considered that the tariff level is too low to
compensate the investment and operation costs. It has been set between the tariff level of air
conditioned bus and that of jeepneys, based on affordability of urban railway tariff for the people.
Also, the tariff has not been duly increased in line with general price increase.

One way to properly determine the levels is through periodic ridership surveys. Comparative
cost-benefit analysis can also be done with other modes like buses and jeepneys to determine the rate,
which should be competitive and reasonable for the passengers.

Once the optimum rate is properly identified, the government must have the political will to enforce
the optimum rate. For the MRT-7, there are now some provisions in the contract, which state that the
government will have to shoulder the difference between the agreed rates and the applied rates.
Failure to enforce the agreed rates will result in more government subsidy to the project.

e) Construction of Intermodal Facilities and Proper Network Planning

An efficient network and modal integration will result in an increase in ridership. In Metro Manila,
modal interchange and within-mode transfers have long been a problem. Provisions for intermodal
transfer stations and better network planning would lead to an increase in efficiency of the existing
transport network. An efficient network is possible through proper planning and design to be able to
shorten the distance between connection points.

Railway passengers usually depend on walking or road-based public transport (jeepneys and buses) as
feeder modes. Therefore, to increase ridership, it is important to efficiently integrate these modes with
the railway system, through the use of such easily accessible intermodal facilities as well as transfer
stations and common terminals. Construction of properly located intermodal facilities and common
terminals will improve transfers among buses, jeepneys, and urban railway lines.

f)  Increasing Project Viability Through Railway and Land Development Integration
Development of commercial and residential areas along railway corridors will increase passenger
demand. Railway construction raises property values along railway lines, providing other potential
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source for value in financing a part of the railway investment. This will increase the viability of
railway projects and therefore attract more private companies in investing and participating in the
projects.

For LRT-1 and LRT-2, the government did not have an integrated land or commercial development.
The benefit that would have resulted if they integrated the commercial development with the rail
transit project could have been used as an additional source of funds for the rail construction. The
source of funds cannot be recouped from fare revenues alone. In the case of MRT-3, the construction
of its railway system and commercial development around stations were integrated in the contract.
However, it does not necessarily mean that the government was successful in using the land
development adequately as a financial source of the railway development. Additionally, there was no
idea on storing the income of land development for the future reinvestment of railway.

An on-going railway project like the MRT-7 is a good model for an integrated urban railway and land
development project. Currently in the initial construction phase, the railway project is an integrated
project comprised of the construction of the railway system, a real estate and commercial land
development project along the rail line, and a road project serving as a connection and feeder line to
the rail system.

g) Lack of Competition and Expertise in Railway Sector

The limited number of companies with necessary expertise in urban railway sector in the Philippines
results in less competition for such projects. This leads to higher project costs, unfavorable conditions
being forced on the government, inadequate and inefficient O&M performance, as well as
insufficiency in the introduction of innovative and updated technologies.

Given that the technology and expertise level of local companies with regard to railway sector are
very low, foreign companies with the necessary technologies and expertise should be invited to
participate in railway projects in the Philippines. To encourage them to participate, it may be
necessary to introduce some amendments to existing laws and policies, which serve as barriers to
these foreign companies’ participation. At the same time, it is also possible to encourage local
companies to develop their technical capabilities through the transfer of technology and expertise by
means of participating in joint ventures and partnerships with expert foreign firms. Consequently,
these measures will attract foreign participation; lower the project costs; provide more efficient O&M;
and promote use of updated and innovative technologies in the railway sector.

On the other hand, some problems are caused by poor maintenance management that transpired in the
Metro Manila railway system. This is also partly attributed to the lack of competition and technical
capability as well as the use of outdated systems. Currently in LRT-2, some parts of the elevated
railway tracks require lower speed limits for train operation due to lack of appropriate maintenance
works. Proper maintenance should be mandatory, and one way of enforcing this is to provide periodic
reviews of Key Performance Indicators in the contract, or concession agreement.

h) Issues Observed by the JICA Team
The lessons above are based on some on-site observations made by the JICA Team. Table 8.2-1 shows
the observed issues in each line and at each stage.
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Table 8.2-1 Issues Observed by the JICA Team

Stage

LRT-1

LRT-2

MRT-3

(1) Project Preparation

-Smaller capacity design

-Larger capacity design

-Less utilization of land
development profit

-No utilization of land | -Improper alignment
development profit . .
-Inconvenient connection to
other line
-No utilization of land
development profit
(2) Bidding -Higher guaranteed
return
-Smaller competition
(3) ROW Acquisition -Delay of land
acquisition of depot
(4) Detailed -Matching error among -Misuse  of  track
Engineering Design sub-systems  (heights of structure
platform, etc.) e
- Over-specification in
-Over-specification in electric facilities
electric facilities L .
-Possibility of capacity
-Possibility  of  capacity increase
increase

(5) Construction
(including EPC
procurement)

- Delay in construction

(6) O&M

-Lack of spare parts for
rolling stocks

-Improper track maintenance

(7) Political and
Legislative Risks

-Low tariff level based on a-priori social concern

(8) Economic and
Financial Risks

-No tariff increase duly in line with general price increase

Source: JICA Study Team

8.2.2

(1) MRT-7

a) Overview of the MRT-7 Project

Planned Urban Railway Projects in the Philippines

The MRT-7 project is a 23-km mostly elevated railway from North Avenue/EDSA to San Jose del
Monte, Bulacan, and consists of 14 stations.

The project also includes the construction of a 22-km, 6-lane asphalt road that will connect the North
Luzon Expressway (NLEX) to the major transportation hub development in San Jose del Monte. The
MRT-7 starts from said road and ends at the integrated station beside SM City North EDSA.
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Passengers will be able to transfer to the LRT-1 and MRT-3 through the Metro Manila Integrated Rail
Terminal that will link the three lines at North Avenue in Quezon City.

The contract for a Build-Gradual Transfer-Operate-Maintain (BGTOM) Concession Agreement for
MRT-7 was signed by DOTC and Universal LRT Corporation (ULC) on June 18, 2008, with target
completion by the 3" quarter of 2014.

The project cost of US$1.235 billion will be financed under a debt-equity ratio of 75:25, with ULC
putting in equity of US$309 million.

s ‘:?%\._v»\ sACn
Railway Line and Highway N\ R E._
e Elevated MRT —12.11 km e . 13-“"""!{::.:::.
e At-Grade MRT — 6.655 km it

e Open-Cut MRT —1.445 km
e Tunnel MRT —0.785 km
e 6-lane Road — 22 km

Sadiras Mr @7 Quiriro Ave

La Masa D
MRT-7 R‘es:r::u am

Fairview

Regalics Are

Stations

e Elevated — 8 Stations
e At-Grade — 3 Stations
e Depressed — 3 Stations

Figure 8.2-2 MRT-7 Railway Line

b) Real Estate Development
One of the main characteristics of the MRT-7 project is the combination of railway development and
real estate development.

The project proponent, ULC, commits to undertake the real estate development of a 173-ha land
situated at the terminus in San Jose del Monte, Bulacan.

e 100,000 sg.m. of residential units per year for 20 yrs.
e 45,000 sg.m. of commercial space per year for 20 yrs.
e Ashopping mall of at least 90,000 sq.m.

Republic of the Philippines (ROP)/DOTC share is either 20% of the net proceeds in the sale or lease
of the developed land, or 34.6 ha of the undeveloped land.

c) Revenue Sharing and Fare Differential
The revenue sharing scheme between the DOTC and ULC is as follows:

e Lessthan 11.9% Internal Rate of Return on Equity (IRRe):
» ULC-70%
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» ROP/DOTC - 30%
e Between 11.9% and 14% IRRe:
» ULC-50%
» ROP/DOTC - 50%
e More than 14% IRRe:
» ROP/DOTC - 100%
e Non-implementation of agreed fare shall entitle ULC to fare differential payment
from the government.

(2) Other Projects

a) PRIVATIZATION OF O&M OF LRT-1 AND MRT-3 SYSTEMS

This project aims to transfer integrated O&M of LRT-1 and MRT-3 to a private sector service provider
during the interim period of 3-4 years. After this, the LRT-1 South Extension Project contractor is
expected to assume overall responsibility for the integrated LRT-1 and MRT-3 systems.

The invitation to bid for the contract of service for the O&M of LRT-1 and MRT- 3 was published on
March 28, 2011.

Bidding is expected to be completed by the 2nd quarter of 2011, with contract award by 4th quarter of
2011. However, it was reported that this process has been stopped to enable the newly installed DOTC
Secretary Mar Roxas to properly evaluate the project.

b) LRT-1SOUTH EXTENSION PROJECT

This project involves the extension of the existing 15-km LRT-1 system southward to Bacoor, Cavite,
by an additional 11.7 km. The project will also include eight passenger stations, with provisions for
two additional future passenger stations.

There will also be a satellite depot for light maintenance to be located at the southern end of the
proposed line, as well as intermodal facilities installed at high-demand stations. Additional rolling
stocks will be provided to meet future load requirements once the MRT-3 and LRT-1 are integrated.

Due diligence review, contract packaging and preparation of bid documents are set to be undertaken
by Systra. The publication of invitation to bid was done in July 2011.

c) LRT-2 EAST EXTENSION PROJECT

This project involves the expansion of the existing LRT-2. It involves the construction of a 4-km
eastern extension of LRT-2 from Santolan in Pasig City, to Masinag Junction in Antipolo, Rizal. An
additional two passenger stations will be located at Sta. Lucia Mall and at Masinag.

The project pre-feasibility study has been completed by JETRO in March 2010. The Feasibility Study
(FS) thru JICA technical assistance to reconfigure the project into a PPP scheme commenced in
January 2011. The FS is intended to validate extension options, scope of work and project costs.

The PPP tender was expected by the 4th quarter of 2011, and the publication of invitation to bid was
set in November 2011.
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d) MRT/LRT COMMON TICKETING SYSTEM PROJECT

This project aims to integrate the fare collection system of the existing MRT-3, LRT-1 and LRT-2. It
involves bidding and financing of automatic fare collection system for the three urban railway lines,
including provisions for out-of-station point-of sales.

Due diligence review, contract packaging and preparation of bid documents for PPP scheme were
undertaken by Systra. Bidding and contract award was scheduled for completion by the 4th quarter of
2011.

8.2.3 Previous Urban Railway Projects in Asia

Although a lot of PPP projects in the urban railway sector have been introduced in Asian countries,
most of them resulted in financially improper situations as shown in Table 8.2-2. Out of these
examples, the Seoul Subway Line 9 in Korea exhibited better financial output.

Table 8.2-2 Asian PPP Projects in Urban Railway

Nation  City s Syt tine. Legh Maco , Rlci‘stuchon Re_s,xlt
name  BOT BTO Other Open (km) Folttical 3 Demend  (exiteko)
econamy campletion
BTS O Asan Fae Change of
Skyfrai  Radlling facs?tjes 19099 22&; Financal ncrease the place of S:g‘ won of
Thaland Bangko n stocks : Crisis denied cdepd
k Sibway = ODA s ORd: e
Ble £8M Cwil, 2004 200 &l pamed of debt
Line Tracks i demand
-Changed
K KL Asian origna
Mdaysia . Monora O 203 86 Financal concession
LETREE | Crisis SPV
barkupted
Inchon 7% of
lsr:"’“b:" Arpott 2007 403 pamed m’;"e"
Access demand
3 Civil 2010 Revenue
Korea yongin EoRnTgm partby (plamn 181 quaranty gxp:r:cr:d
public ed) dened
Ciwvil 83% o :
Seaul f‘”““’ partby 208 270 | oo
ned . (1) ng
public demand

Source: JICA Study Team

In the Seoul Subway Line 9 Project, optimum risk allocation and risk mitigation measures were
conducted. The examples of risk allocation are vertical separation (civil and track works by public,
E&M by private), and revenue guarantee with incentives.

As shown in Figure 8.2-3, some part of the revenue is guaranteed by the government. The guarantee
level is dependent on the years (i.e., 1-5 years: 90%, 6-10 years: 80%, 11-15 years: 70% of the
planned revenue). To avoid too much burden on the government, minimum revenue guarantee is also
set at 50% of the planned revenue.

As for risk mitigation, efficient, safe, and reliable operations as compared to existing lines are realized
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by using advanced railway technologies such as the auto train operation (ATO) and automatic fare
collection system.

<Revenue Guarantee at PPl in Korea: 2003 May-2009 Sep>

revenue
' Planned revenue
o —— -0 . e . .
e Revenue [~ 5yrs90%
Guarantee| ~10 yrs 80%
¥ ~15yrs 70%

Jinimum Revenue Guarantee

Guarantee by public (5096)

t t Year
5 10 15
Source: JICA Study Team

Figure 8.2-3 Example of Risk Sharing in Tariffs

8.2.4 Effective Use of Profit from Land Development — The Japanese Case

(1) Backgrounds and Basic Ideas in the Japanese Case

The coordination strategy between urban rail and suburban development had been employed by
private rail companies operating in large metropolitan regions in Japan throughout the 20th century.
Such strategy had been effective against specific backgrounds as follows:

1) Long lasting and huge demand for suburban housing under ever-rising land price,

2) Suburban detached housing with housing lot had long been regarded as a promising and
secure way of asset holding for middle-class people,

3) Hilly forest and farmland in the suburbs are mostly subdivided, and agro-forestry
production had not been profitable, and

4) These suburban land can be easily developed into suburban housing sites if rail access to
the center is provided.

In other words, housing demand was present and suppliers were ready, if coordination strategy
worked well between rail and urban development.

In light of the above background, the idea is to use the benefit from suburban development for rail
investment.

Actually, in large Japanese cities, private rail companies play a key role in urban transport. These
private companies have survived more or less 80 to 100 years without government subsidy. They
purchase ROW, construct facilities, procure rolling stock and operate railways by themselves. They
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are 100% privately-owned rail companies. The secret is the “so-called” business model of private rail
companies in Japan.

(2)

Outline of the Business Model of Japanese Private Railway Companies

The coordinated planning and finance, i.e., the business model, by private rail companies in Japan can
be summarized as follows:

3)

The first is to obtain license from the national government for exclusive franchise for suburban
rail construction and operation in certain areas. In most cases, licenses were issued in the 1930s.

The second is to acquire land tenure in the area franchised, and set up development unions with
land owners, prior to development.

The third is to hold two business sectors, i.e., rail and real estate, under one single CEO. The two
sectors are mutually supportive. Rail extension and new stations provide the means of
commutation, and will attract people for new development. Moreover, new development
provides passengers for new rail operations.

Further steps of coordinated planning and financing follow after the purchase of land tenure.
Thus, the fourth step is to form development plans, including rail extension routes and location
of new stations.

The fifth step is to implement piece by piece development, coupled with rail extension or
provision of new stations, after obtaining necessary official approvals from local governments.

The sixth step is sales of developed suburban housing and/ or housing sites.

The seventh is to reinvest the gained development benefit into further rail extension and
development.

Important Considerations for Coordination Strategy

Three important points are to be considered for coordinated planning and finance:

The first point is staged rail extension and/or new station provision, coupled with piecemeal
development. The size and timing of such joint development should carefully be decided as
oversupply of developed land or too early rail extension may aggravate financial position of joint
development.

The second point is a careful choice of land use pattern. Special attention is to be paid to avoid
depending too much on housing development. Because housing community tends to produce one
way rail transportation demand during peak hours: in the morning, inbound to CBD, and in the
evening, outbound to suburbs. Furthermore, such demand pattern is evidently not desirable from
the viewpoint of efficiency. What is needed is to introduce different types of land use, i.e.,
schools and universities, clean industrial estate and research institutes. Students and employers in
the suburbs may induce reverse directional transport demand in peak hours, and thus contribute
to more efficient rail operation.

The third point is the provision of through-service to CBD. Many suburban rails in Tokyo
Metropolitan Region (TMR) are connected with downtown subway lines in a seamless manner.
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Furthermore, suburban trains run directly into subway tracks, and vice-versa. The
through-service provides very convenient and speedy commutation for suburban dwellers.

‘ r
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. f L ”
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b N .

Source: JICA Study Team
Figure 8.2-4 Coordination Strategy

(4) Revenue Base of Private Rail Companies

The coordination strategy serves not only as an urban transport policy but also as a business model for
suburban rail companies. Actually, nine major private rail companies (except for Japan Railway East,
a part of the former Japan National Railway) in TMR rely heavily on non-rail revenue, including real
estates and advertisements. Some 30-50% of their total revenue comes from non-rail revenue. Real
estate business strengthens the financial base of private rail companies, and enables further
investment in rail sector.
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Figure 8.2-5 Revenue Base of Private Rail Companies in Japan

(5) Tradition and Results

The coordination strategy had been inherited throughout the 20th century in Japan. The initial practice
of the strategy can be traced back to the year 1910. A suburban rail company in the Osaka
Metropolitan Region, the second largest region in Japan, developed a housing estate, located some 20
km away from the central region. Right after the opening of its rail extension, 200 house and lots in
the 11 ha estate were sold out. For those who settled in, it meant a new life style, i.e., greenery and
healthy suburban life with comfortable means of commuting through a new rail.

Since the 1920s, this business model had widely been adopted by other private rail companies in other
metropolitan regions. Moreover, the business model had survived for more than 80 years since then.
By the end of the 20th century, the total area developed by the nine major private companies reached
to some 15,000 ha in TMR.

* 1910 Ikeda City (20 km from central Osaka) by Hankyu: 11 ha
e ~ 2000 Total area developed by Hankyu Co. : 1,737 ha
e ~ 2000 Total area developed by private rail company in TMR : 14,720 ha
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Figure 8.2-6 Example of Coordinated Urban Rail and Suburban Development in Japan

(6) Role of the Public Sector

The coordination strategy had long been supported by the public sector through various means.
Support from the national rail authority includes:

(1) Licensing of exclusive franchise for rail operations in a certain corridor
(2) Provision of low-interest loan for rail investment
(3) Issuance of development permits

(4) Authorization of city planning and land use control in favor of the strategy

8.3 Issues in the Urban Railway PPP in the Philippines

As discussed in Chapter 2.1, the risk was too much on the public sector in the case of MRT-3, and the
private sector has a relatively stronger power than the public sector under the Philippine urban railway
PPP projects. Also, as indicated in Chapter 1, railway project is not suitable for pure BOT, and
requires government financial support as it needs a large investment, while the income is less because
of the low tariff settings.

Thus, the main issues in the urban railway PPP in the Philippines are as follows:

a) Influential political power in the private sector

So far, urban railway PPP projects are basically unsolicited projects in the Philippines. The MRT-3
project was an unsolicited project at the initial stage. The MRT-7 project, which is currently in the
planning process, is also unsolicited. On the contrary, urban railways are run by the public sector in
almost all the cities in the world. Even when an urban railway system is developed using the PPP
method, the project type is basically solicited in the case of other countries. In the Philippines,
however, strong political power in the private sector seems to promote extensive interests in the urban
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railway PPP projects.

b) Lack of urban railway know-how in the government side

Although the Philippine government owns the Philippine National Railways (PNR), the management
and technical know-how of inter-city railway service of the PNR were not successfully transferred to
the urban railway projects. Also, in the urban railway projects in Metro Manila, individual ODA
projects or PPP projects are implemented without strong linkage among the projects.  Thus, together
with the point mentioned above, the influence of the government has been weak with regards to the
urban railway development in the Philippines.

c) Necessity of selecting the best modality

To gain financial feasibility or viability, it is essential that a portion of the railway asset should belong
to the government. A vertical separation, where the civil works part belongs to the government, is
considered as the proper modality for urban railway projects. However, as the integration of
sub-systems is also important in a railway project, careful technical design to match the sub-systems
is required when dividing the railway asset.

d) Requirement for appropriate risk sharing between the public and private sectors

Appropriate risk sharing between public and private sectors is required. Revenue risk sharing is one
of the crucial points. For example, in order to avoid the regulatory risk for the tariff setting, it is
essential that the government guarantees the difference of the regulated tariff and the projected tariff.

e) Needs to obtain the “third source” of cash-in other than the tariff and government support

Other than the tariffs (the “first source” of cash-in) and any financial support from the government
(the “second source” of cash-in), it is important for the project to make use of railway-related
revenues such as land development along the lines, commercial development in and around the
stations, and so on. As indicated in Chapter 8.2-4, Japan experienced urbanization throughout the
20" century. It is observed that this is happening in the Philippines right now.  On the other hand,
careful consideration is required for the financial scheme setting because a large-scale land
development has huge demand risk, which will be disadvantageous to the railway PPP project.

<Column> Backgrounds in Metro Manila from the view point of urban railway installation

Metro Manila has a very dense population and several cores within the area. Its population
density is 18,670/km? (in the year 2007), and is one of the densest cities in the world. Also,
it has several cores such as Makati, Ortigas, Quezon City, Caloocan, Pasay, and Pasig within
the metropolitan area. This is similar to Tokyo, which has cores such as Marunouchi, Ginza,
Shinjyuku, Shibuya, Ikebukuro and so on. Moreover, the population of each city in Metro
Manila is growing. These backgrounds are intrinsically advantageous to urban railway
installation as well as related land developments.
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Figure 8.3-1 Metro Manila Population Density
8.4 Risk Analysis

8.4.1 Purpose of Risk Analysis

The purpose of risk analysis using risk matrix is to analyze the potential risks of a project through risk
identification, risk mitigation, and risk allocation. The output of the analysis can be used not only as a
basis for the tender documents and/or concession agreements, etc., but also as a source of information
for legal/institutional improvements in PPP projects in the Philippines.

8.4.2 Methods

Risks are listed on the basis of PPP stages as shown below. Note that (7) and (8) are common to every
stage.

1) Project Preparation Stage

2) Bidding Stage

3) ROW Acquisition Stage

4) Detailed Engineering Stage

5) Construction Stage (including EPC)
6) Operation and Maintenance Stage
7) Political and Legislatives Risks

8) Economic and Financial Risks

Risks are highlighted in accordance with sector characteristics discussed in Chapter 1.
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8.4.3 Risk in Railway Sector

(1) Major Risks in Railway Sector

Detailed risk matrix is shown in Appendix E-4.4. Among the risks in the urban railway sector, it is
considered that those that concern demand, design, and regulation are important. Examples of these
risks are as follows:

e Demand Risk

» Level of demand: very basic risk

»  Fluctuation of demand

»  Synergetic effect with land development

» Project delay affects the realization of revenue
e  Design Risk

» Matching error between sub-systems
» Insufficient integration between lines
e Regulatory Risk

»  Tariff settings
> Tariff revision

(2) Risk Allocation

Examples of risk allocation for demand risk, design risk, and regulatory risk are shown below:

Table 8.4-1 Examples of Major Risks in the Urban Railway Sector and Their Allocation

Public Private

Demand Risk

FSstage e e
Dperatmnstage e —
Design Risk *
Regulatory Risk *

Source: JICA Study Team

As mentioned in the case of Seoul Metro (Chapter 8.2-3), the minimum revenue guarantee by the
government is an effective way of allocating demand risk during the operation stage, between the
public and private sector. It is not preferable to just copy the idea from abroad, but it is worth
discussing the applicable method of demand risk allocation during the operation stage.

(3) Risk Mitigation

Risk mitigation measures for demand risk, design risk and regulatory risk are as follows:

e Demand Risk

> Better projection by using appropriate data and parameters based on survey
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> Better projection by milestone setting in demand forecast based on stage of development
along lines

»  Selection of the best PPP modality

» Bidders’ initiative in reliable demand forecast

» Introduction of necessary revenue guarantee

e  Design Risk
»  Plan upgrading of the design in accordance with the stage of demand level in the future
»  Apply life-cycle cost concept

» Employment of outside technical experts

e Regulatory Risk
Government guarantees the difference between the agreed tariff and the approved tariff

Transparent process of regulating tariffs to prevent “too low tariff”

Setting formula of the regulation

YV V V V

Change “implicit policy” in the level of tariff as compared to other modes

(4) Main Points from Risk Analysis

As mentioned in Chapter 8.2-1, the risk was higher on the public sector in the case of MRT-3. On the
other hand, it is impossible for the private sector to afford all risks in urban railway sector. Thus,
selection of the best modality and appropriate risk sharing between public and private sectors are
crucial.

8.5 Analysis of Four PPP Projects in Urban Railway in the Philippines

There are four PPP projects related to construction of urban railways, which were done or planned in
the Philippines, as described in Chapter 8.2-2. These include MRT-3, MRT-7, LRT-1 extension, and
LRT-2 extension. Together with the sector analysis in Chapter 8.3 and the risk analysis in Chapter 8.4,
the JICA study team analyzed the suitability of these four projects as PPP projects.

The JICA study team considers that the background data (line length, number of stations, line length
still needed for ROW acquisition, and line length within nearby undeveloped area) and financial data
(daily ridership, investment cost, IRR, debt/equity) are important factors to evaluate if the project
is/was suitable for PPP (Table 8.5-1).

® MRT-3

MRT-3 is the first PPP railway project in the Philippines. Its financial scheme was BLT.
As described in Chapters 2 and 3, risk was too much on the government side under said
financial scheme. Also, income from non-railway sector was less utilized in MRT-3. In
this sense, MRT-3 project is a PPP project where more private contribution should have been
required.

® MRT-7
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MRT-7 is an ongoing project implemented through BGTOM (Build-Gradual
Transfer-Operate-Maintain). In this financial scheme, it is considered that the sharing of risk
between the government and private sector is more adequate than that in MRT-3.  Also, land
profit will be used as a source for the railway project in MRT-7, as described in Chapter 2.1.
In this sense, MRT-7 is a PPP project which will utilize more private contribution.

® |RT-1 Extension

LRT-1 extension is a planned project under ODA and PPP financial scheme. A specific
financial scheme, however, has not been decided yet. This project requires a large
investment and ROW acquisition. On the other hand, there is a possibility of using
non-railway profit because there are still some potential undeveloped areas along the line.
In this sense, LRT-1 extension would be a potentially good PPP project if proper support from
the government and other organizations such as JICA are introduced.

® | RT-2 Extension

LRT-2 extension is a planned project under ODA and PPP financial scheme. A specific
financial scheme has not been decided yet.  There is less potential for land development
along the LRT-2 extension line. Introducing the vertical separation scheme would be a
condition for ensuring the viability of PPP for this project. Currently, another JICA study is
ongoing for the LRT-2 extension.
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MRT 3

MRT 7

LRT 1 Extension

LRT 2 Extension

Scheme Type

BLT
(Build-Lease-
Transfer)

BGTOM
(Build-Gradual
Transfer-
Operate-
Maintain)

ODA + PPP

ODA + PPP

* Suppositions by JICA Study Team

Table 8.5-1 Characteristics of Current / Potential Urban Railway PPP Projects

Financial Scheme

Connection
with Land
Development

Development
rights at depot,
stations and
airspace above
stations(?)

Real estate
development at
terminus (170
has.)

not decided

not decided

Status

- 1997 contract
signed
- 1999 start
operations

- 2008 contract
signed
- 2013 target
start of
operations

- August 2011
target completion
of feasibility
study

- August 2011
target completion
of feasibility
study

Line Length

16.9 km

23 km

11.7 km

4.14 km (East
extension)

4.14 km (East
extension)
1.62 km (West
extension)

Background Data

Number of |Still Needed for

Stations

13

14

8 + provision
for 2 additional
stations

2 for East
extension

3 (2 for East
extension + 1
for West
extension)

Line Length

ROW
Acquisition

only depot area*

30%*

23%

none for East
extension

none for West
extension*

Line Length
within or
nearby
Undeveloped
Area

none*

10%*

large
undeveloped
area at terminus
for real estate
development

7%*

less for East
extenstion*

none for West
extention*

Financial Data

Daily
Ridership
Demand

Investment Cost

(actual) B
418,794 US $675 Million
(2010)
(projected)
300,000/day
initially, -
projected to US $1,235 Million
rise up to
850,000
not decided us $1_,$55.55
Million
US $ 220 million

d (Php 10.781 Billion)
for East extension
only

not decide

Php 15.72 Billion
(East and West
extension)

not decided

Debt/Equity

15% 72/28

11.90% 75/25

not decided not decided

not decided not decided

Overall
[AEITEL)]

Risk was too
much on the
government side.
Less utilization of
income from non-
railway sector.

Trying to share
the risk between
the govt and the

private sector.
Make good use of

land profit as a

source for the
railway project.

Requires large
investment and
ROW acquisition.
Possibility of
using non-railway
profit.
Proper support by
the govt is
necessary.

Less potential for
land development

uoday Jeuld

saurddijiyd ay1 ur 4ddd Joj uswanoidwi reuonnnisu] uo Apnis ayL



The Study on Institutional Improvement for PPP in the Philippines
Final Report

CHAPTER 9 AIRPORT SECTOR

9.1 Sector Characteristics

9.1.1 Aviation Industry

The world trend in the aviation industry shows that the liberalization of air transport regulations and
the emergence of Low Cost Carriers (LCCs) are the major contributors to the increase in air traffic.

In Asia, the Open Skies Policy is expected to significantly increase interregional tourism between
ASEAN member states. The government initiatives for Open Skies Policy paved the way for bilateral,
regional and multilateral air service agreements among countries in the ASEAN region. This policy
will be enhanced further by the creation of an ASEAN-wide single aviation market under the
establishment of the ASEAN Economic Community (AEC) in 2015. The airports in the region are
also being upgraded in anticipation of the increase in traffic.

The recent increase in air traffic volume in the ASEAN region prompted the construction or
rehabilitation of airport infrastructure among the different member states. Most airport infrastructure
in the capital cities of ASEAN member states can accommaodate large aircrafts. However, few airports
are featured because of inadequate facilities in accordance with International Civil Aviation
Organization (ICAO) standards, such as short runway lengths and narrow parking apron.
Consequently, ASEAN member states have recently implemented the improvement of airport
facilities and services to meet the rapid increase in air traffic volume.

The increasing operations of LCCs in the region have induced the construction of ‘budget’ terminals
which cater specifically to these carriers. In the ASEAN region, there are several airport projects that
are either on-going or planned to address the increase in air traffic. In Kuala Lumpur and Yangon,
there are on-going airport projects that are expected for completion in 2011. Other airport projects in
capital cities such as Bandar Seri Begawan, Hanoi, Jakarta, Manila and Vientiane are either being
developed or planned.

In the Philippines, the airline industry has a constantly increasing air traffic passenger movement from
2001 to 2010, both in terms of passengers and cargo. The domestic air passenger movement has
increased at a fast annual rate of 10% while the international passenger traffic increased at roughly
6% annually as shown in Figure 9.1-1. With this difference in growth rates, the share of international
passengers out of the total traffic has dropped to just 30% of the total traffic from a high share of 40%
in 2001.
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Figure 9.1-1 Air Traffic Passenger Movement: Philippines, CY 2001 to 2010

The deregulation of the airline industry in the Philippines was implemented in 1995 under Executive
Order (EO) 219. As stated in this EO, any domestic route that is being serviced by only one air carrier
shall be open for entry to another carrier to promote competition. The regulation of fares will only be
on domestic routes serviced by a single operator. Fares are deregulated for those domestic routes with
at least two operators. All freight rates, charges and passage rates shall be monitored by the Civil

Aeronautics Board.

The implementation of EO 219 in 1995 has resulted in increase in the number of airlines operating in
the Philippines. Before 1995, Philippine Airlines (PAL) virtually monopolized the country’s civil
aviation industry. The current aviation market is now shared by Cebu Pacific, Philippine Airlines,
Airphil Express and Zest Airways. The Philippine Airlines’ current share of the total passenger
volume has been reduced to just 39% from a virtual monopoly before 1995 (see Table 9.1-1).

Table 9.1-1 Domestic Carriers' Share of Passenger Volume, Year 2010

Airline Passenger Volume (*000) Share (%)
Cebu Pacific 4,428 45%
Philippine Airlines 3,827 39%
Airphil Express 855 9%
Zest Air 401 4%
Others 323 3%
Total 9,834 100%

Source: JICA Study Team based on CAAP data
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9.1.2 Airport Category

Table 9.1-2 below shows the description of airport categories in the Philippines. The categories of the
airports included in the PPP Center’s list of projects for 2011 rollout are either Principal Class 1 or
International. The Principal Class 1 airports of Bohol (Tagbilaran), Legaspi and Cagayan de Oro are
planned to be replaced by the new Bohol Airport in Panglao, new Legaspi Airport in Daraga and
Laguindingan Airport, respectively.

Table 9.1-2 Philippine Airport Categories

Category : .
Requirement Airports
(number)
International Immigration . .
. NAIA, Mactan, Davao, Clark, Subic Bay, Kalibo,
(10) (C.1.Q) Facility )
Laoag, Puerto Princesa, Tambler, Zambonga
. Bacolod, Butuan, Cagyan de Oro, Cotabato,
L Scheduled Flight . . . .
Principal Class 1 Operation Daniel Romualdez, Dipolog, Dumaguete, lloilo, Legaspi,
i

(15) P Naga, Pagadian, Roxas, San Jose, Tagbilaran, Tuguegarao

Lo Operation for Jet . . . .
Principal Class 2 Aircraft Antique, Baguio, Basco, Caticlan, Jolo, Marinduque,
ircra
(19) Masbate, Surigao, Virac, etc.
. Operation for .
Community . Alabat, Bagabag, Cauayan, Jamalig, Lubang,
Turboprop Aircraft .
(41) Plaridel, San Fernando, etc.

Source: JICA Study Team based on CAAP

9.1.3 Sector Features

This section discusses the features of the aviation industry that make investing on airport
infrastructures attractive to the private sector. These are: a) constantly increasing traffic and
emergence of LCCs; b) limited competition from other transport modes/lower traffic demand risk; c)
wide range of services that can be offered to the private sector; and d) earnings potential in foreign
currency.

a) Constantly Increasing Air Traffic and Emergence of LCCs

The liberalization of the air transport service industry, which resulted in the emergence of LCCs and
increase in air traffic, are positive features that enhance the viability of airport projects in the
Philippines. These traffic growth trends are expected to continue in the near future, consequently
reducing the potential risk due to traffic demand fluctuations. The growth rates for the total air traffic
passenger movement in the Philippines from 2001 to 2010 attained an average of 8.6% annually.

b) Limited Competition from other Modes of Transport/ Lower Traffic Demand Risk

Traffic demand risk of airport sector is further reduced by the virtually non-existent competition from
other transport modes. In particular, the geographical isolation between airports in some regions of the
Philippines and ASEAN also restrains competition from other modes of transport. Currently, the other
transport modes such as rail, road and maritime that can potentially compete with airline companies
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are still too slow to pose challenge to air transport. The locations of airports in the Philippines are far
from each other making it difficult to promote competition between airports. With less competition
from other airports, the probability of capturing an area-specific market is higher. The rail system in
the Philippines is relatively underdeveloped while other transportation modes are either too slow
and/or too expensive to compete with LCC-dominated air transport.

c) Wide Range of Airport Services and Charges that can be Transferred to the Private Sector

In comparison to other modes of transport, air transport offers a wider selection of airport services
which the private sector can take over from the government. Correspondingly, there are humerous
airport charges that can likewise be allocated to the private sector. This is not the case for other
transport modes where there is less choice on the number of services and revenue sources that can be
transferred to the private. The current trend for airport PPP projects worldwide is to transfer more
airport services and their corresponding revenues to the private sector.

d) Earnings Potential in Foreign Currency

One of the sectoral characteristics that attract private sector interest in the development of an
international airport infrastructure is the earnings potential in foreign currency from international
airport operations. The private sector is therefore encouraged to capture more of these airport charges
paid in foreign currency as these revenues will make the project less susceptible to foreign exchange
risks.

The private sector also has to consider the following ‘constraints’ in the form of; e) huge investment
cost requirement; and f) lack of integration with other transport links/access.

e) Huge Investment Cost Requirement

Land acquisition including earthmoving for civil works shares a large portion of investment costs.
Several hundred hectares of land area are required for an airport. Other criteria for the selection of an
ideal airport location include flat terrain, good drainage facilities, unobstructed approaches, existing
transport linkages and accessibility to urban centers. The difficulty in finding large areas that satisfy
the different criteria leads to increase in land acquisition cost.

f)  Necessity of Integration with other Transport Links

Transport links and accesses are vital to the success of an airport project in attracting additional air
traffic. Without effective transport links to the airport, the passenger and cargo traffic demand will be
constrained by the transport links connected to it.

In summary, the level of private sector participation is heavily reliant on the (i) airport type, location
and transport links; (ii) required investment cost; and (iii) the projected revenues that the airport can
generate in the Philippines. The revenues that can be generated from airports in different countries are
dependent on the socio-economic conditions at the airport location, general state of the economy and
the volume of passenger and cargo traffic. It is expected that the private sector will be more interested
in airports located in capital cities as such locations usually attract high passenger and cargo traffic
demand.
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9.2 Project Overview

9.2.1 Past Airport Projects

(1) Brief History

The Civil Aeronautics Board (CAB) and Civil Aeronautics Administration (CAA) reorganized under
EO 776 in 1952 provided for the regulation of civil aeronautics in the Philippines. Up to 1990, the
development and management of new airports are undertaken by the government. The Manila
International Airport (MIA) and Mactan Cebu International Airport (MCIA) constructed during this
period are until now under the administration of different airport authorities, Manila International
Airport Authority (MIAA) and Mactan Cebu International Airport Authority (MCIAA).

The first airport project in the Philippines proposed under PPP Scheme is the Ninoy Aquino
International Airport (NAIA) Terminal 3. The progression of private sector participation in airport
projects commencing with the unsolicited proposal for NAIA Terminal 3 is illustrated in Figure 9.2-1.
The original project proponent submitted its unsolicited proposal to the Department of Transportation
and Communications (DOTC) in 1994. Three years after, in 1997, a notice to proceed was issued by
DOTC to the winning bidder, Philippine International Air Terminals Co. (PIATCO). The project,
during construction period, encountered numerous legal constraints and some of these issues remain
unresolved until now. The more recent airport project carried out by DOTC and Civil Aviation
Authority of the Philippines (CAAP) under a contract-add-operate-transfer (CAOT) scheme is the
Caticlan Airport Development Project.

The government entity primarily in-charge of PPP projects for the airport sector is DOTC. This setup
continued until the creation in 2008 of CAAP under Republic Act 9497. The creation of CAAP was
first proposed under the ADB-assisted study “Institutional Strengthening of the Civil Aviation Sector
Project (ISP)” in 1997. The creation of CAAP is consistent with the government policy on airport
sector manifested in DOTC letters both dated March 17, 2005, signed by the DOTC Secretary.

The airport sector policy statement is as follows:

1) The sector shall be organized such that the policy and regulatory functions remain with the
government or government-controlled entities.

2) Service and infrastructure shall be provided by incorporated commercial entities owned
and/or operated by the private sector or local government.

On March 4, 2008, Republic Act No. 9497 was enacted and the Air Transportation Office (ATO) was
abolished and replaced by CAAP.

The implementing rules and regulations (IRR) of R.A. 9497 state that the responsibility for the
development of new airports is within CAAP’s authority. However, as CAAP is recently formed and
still lacks the financial capability to undertake major and highly complex projects such as the NAIA
Terminal 3, this responsibility temporarily remained with the DOTC. Even though CAAP has
financial autonomy from DOTC, its annual budget is only sufficient to pay for operational and
maintenance expenses of its offices. Because of this, the government guarantee often required by the
private sector on solicited proposals, for now, can only be given by DOTC, and not by CAAP.
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(2) Key Players

The key players for the airport sector are DOTC and the different major agencies under DOTC, as
shown in Figure 9.2-2.

DOTC

Usec. forPlanning and Usec. for Civil Aviation and
Project Management Railways

CIVIL AVIATION
TRANSPORTPLANNING

DIVISION
Civil Aviation ; : o ! Mactan-Cebu Fhilippine Aerospace
Authority ofthe M:inrgzlltn’;ﬁmaoﬁ%'nal Cwngenr;rl;autms International Development
Philippines Airport Authority Corporation

Source: JICA Study Team based on DOTC
Figure 9.2-2 Organization Chart of DOTC for Airport Sector
The roles and functions of each sector are herein described:

a) Undersecretary for Planning and Project Management

»  Assists the secretary on all aspects of policy planning, project management, and development.
» Civil Aviation Transport Planning Division: Formulates programs and policies for the
development of civil aviation transportation in accordance with national thrusts and priorities.

b) Undersecretary for Civil Aviation and Railways

» The undersecretary oversees all activities of the department regarding civil aviation and railway
transport. He or she coordinates the transportation plans, programs, and projects of the
department, and is responsible for their economical, efficient, and effective administration.

»  For airport security concerns, DOTC has the Office for Transportation Security (OTS) created
under Executive Order 277. The OTS is the group tasked to oversee the management of the
overall security functions inside the airport
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c) Civil Aeronautics Board

CAB is the agency of the government mandated to regulate the economic aspect of air
transportation. CAB shall have the general supervision, control and jurisdiction over air carriers,
general sales agents, cargo sales agents, and air freight forwarders as well as their property,
property rights, equipment, facilities, and franchise (R.A. No. 776, as amended by P.D. 1462).
CAB is an attached agency of DOTC. In the exercise of its regulatory powers, it is authorized

to issue Certificates of Public Convenience and Necessity (CPCN) to domestic carriers, Foreign
Air Carrier's Permit (FACP) to foreign carriers, and letters of authority to airfreight forwarders,
general sales agents, cargo sales agents who are fit, willing, and able to perform services as
required by public convenience and necessity. CAB likewise performs quasi-judicial functions.

d) Manila International Airport Authority
MIAA is the airport organization mandated by the Philippine government to formulate
internationally-accepted standards of airport accommodation service to be adopted in
international airports. The agency’s tasks also include upgrading and provision of safe, efficient
and reliable airport facilities for international and domestic air travel. Another responsibility
included in its mandate is the promotion of air traffic in the Philippines for both international
and domestic travel. Lastly, the authority is also given the responsibility to maintain its
financial viability and autonomy.

e) Civil Aviation Authority of the Philippines
CAAP, as the primary aviation authority in the Philippines, is tasked to perform regulatory

functions for the aviation industry in the Philippines. The authority’s functions include
establishing and prescribing rules and regulations for the (a) inspection and registration of all
aircraft owned and operated in the Philippines and all air facilities; (b) corresponding rules and
regulations for the enforcement of laws governing air transportation. Other responsibilities
assigned to the agency are to determine, fix and/or prescribe charges and/or rates pertinent to
the operation of public air utility facilities and services; administer and operate the Civil
Aviation Training Center (CATC); and operate and maintain national airports, air navigation
and other similar facilities in compliance with ICAQ. The organizational chart of CAAP
(Appendix F-1) shows the different departments tasked to oversee the implementation of the

abovementioned responsibilities.

(3) Past PPP Projects

The Philippines has undertaken just two PPP projects for the airport sector so far. These are the NAIA
Terminal 3 build-operate-transfer (BOT) project and the on-going Caticlan Airport CAOT project.
The NAIA Terminal 3 project, which was the first airport PPP project in the country, encountered
numerous problems. This project left various lessons related to the concession agreement. The second
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airport PPP project, the Caticlan Airport CAOT project, has, for now, less legal and technical issues
compared to the NAIA Terminal 3 project.

a) NAIA Terminal 3
The NAIA Terminal 3 project was based on an unsolicited proposal prepared by Asia’s Emerging

Dragon Corporation (AEDC) to the Investment Coordination Committee (ICC) of the National
Economic and Development Authority (NEDA) in October 1994. The estimated project cost was
’* T ~ US$369 million, which includes the cost of relocating

1394- Unsoliclted facilities of the Philippine Air Force. The only

Proposal for NAIA |
Terminal 3 submitted to /" challenger for the project, PAIRCARGO, later
_ NEPAdCc " renamed as PIATCO, won the project over AEDC as

the proponent failed to match the challenger’s offer.

1997_N;ti e The Concession Agreement (CA) was then signed by

Proceed was the DOTC Secretary on July 12, 1997 and the notice to

givento PIATCO proceed issued to PAIRCARGO/PIATCO two days

J later. Historical process of this project is shown in
2003-Contract Figure 9.2-3.

was nullified by

Supremg Court During construction stage, numerous issues were

raised by the Department of Finance (DOF), NEDA

2006-NAIA Terminal 3 and Department of Justice (DOJ) concerning the CA

was 98% finished which then led to contract amendments. The Amended

and Restated Concession Agreement (ARCA) was

V

signed on November 26, 1999, with the last of three

2008-Opening of supplemental agreements signed on June 22, 2001.

B Rerng & However, by the second half of 2002, the government

decided to take the position that the contract should be

renegotiated due to certain provisions that are disadvantageous to the government. In 2003, the

Supreme Court (SC) declared the 1997 CA, the 1999 ARCA and its supplements, as null and void.

The SC decision was attributed to '(a) the absence of

Figure 9.2-3 Historical Background of  the requisite financial capacity of the Paircargo

NAIA Terminal 3 Project Consortium (predecessor of PIATCO), which is

required under the BOT Law; (b) material and

substantial amendments to the 1997 CA which deviated from the original contract bid upon, which is

contrary to public policy; and (c) the amendments in the 1997 CA provided for a direct government

guarantee which is expressly prohibited by the BOT Law and its Implementing Rules and
Regulations.

! Llanto, G. A Review of Build-Operate-Transfer for Infrastructure Development. Philippines
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Although the airport facility opened in 2008, there still remains an unresolved arbitration case
between the two parties at the international courts. There are conflicting decisions issued by different
international arbitration courts in Singapore and the United States. The arbitration case filed with the
International Chamber of Commerce in Singapore favored the Philippine government while the most
recent decision from the Washington-based International Center for Settlement of Investment
Disputes granted Fraport victory in the dispute over the terminal building.

The terminal building’s structural design issues were also raised after some portions of the ceiling
collapsed three times between March 2006 and September 2007. Investigations show that some
portions failed the code-based and performance-based tests conducted by two different engineering
consultant groups.

Despite the issues concerning the NAIA Terminal 3, its international and domestic passenger traffic
has steadily increased from 2.8 million during its partial operation in 2008, 7.4 million in 2009 to
almost 10 million passengers by 2010.

b) Caticlan Airport
The Caticlan Airport, which services mainly the tourist destination of Boracay, achieved one of the

highest yearly growth rates in terms of passenger traffic for domestic destinations from 2001 until
2010 with an annual average increase of 16%. The peak in passenger traffic was achieved in 2008
reaching 761,961 passengers. The decline in the number of passengers started in 2009 and continued
in 2010 when the traffic has fallen to 462,078 passengers. This reduction in aircraft movement and
passenger volume can be attributed to the on-going upgrading activities at the airport.

The airport was proposed under the CAOT scheme by the Caticlan International Airport Development
Corporation (CIADC) in 2008. The CAOT scheme is defined under R.A. 7718 as “a contractual
arrangement whereby the project proponent adds to an existing infrastructure facility which it is
renting from the government and operates the expanded project over an agreed franchise period.
There may or may not be a transfer arrangement with regards to the added facility provided by the
project proponent”.

By December 2009, a notice to commence implementation was given to CIADC by DOTC. The
scope of works of the Caticlan Airport Development Project includes: (a) improvement of existing
terminal; (b) extension of the runway to 2.1 km, under 3 phases over a period of 7 years; and (c)
upgrading of airport facility to improve comfort, security and safety of passengers. By June 2010, San
Miguel Corporation acquired majority stake in CIADC. Currently, the Trans-Aire Development
Holdings Corporation (TADHC) has already taken over CIADC. The renovation of the terminal has
reached 40% completion as of January 2011. The concession period, which is for 25 years before

turnover to the government, can be renewed for another 25 years.
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(4) Lessons Learned

a) Major Issues
The previous and current airport PPP projects show that the main problems originated from: (a)

non-standardized procedures and approval routes; (b) inconsistent government policies; (c)
non-compliant CA provisions with the BOT Law; (d) virtually non-existent penalties/fines on erring
parties, both private and public groups; (e) lack of coordination between different government
agencies involved in the project; and (f) unclear delineation of responsibilities.

Some of the legal, operational and maintenance issues raised by different stakeholders during project
implementation stage are the following:

»  Attendant/contingent liabilities and step-in rights and obligations of the GOP

» Subsequent amendments to provisions in the CA giving preferential treatment to one
proponent

Qualifications of the bidder

» Increase in project cost

A\

» Unclear delineation of O&M responsibilities for some airport services

Some provisions in the CA have been classified as onerous. One such provision is the government’s
assumption of the liabilities of the private sector in case of the latter’s default. Several government
agencies raised this issue, pointing to the BOT Law conditions for an unsolicited proposal. Section
10.4 of R.A. 7718 states that “as a general rule, the government may grant investment incentives and
government undertakings to unsolicited proposals as enumerated under Rule 13, except for direct
government guarantees, direct government subsidy or government equity”. Based on this, the project
proponent of an unsolicited proposal is not entitled to direct government guarantee, direct government
subsidy or government equity. With the government providing this guarantee and the private sector as
the recipient shows violation of both parties of the BOT restrictions for unsolicited proposals. This
has to be addressed by the GOP as both public and private sectors are in clear violation of the law.

Another issue raised is the amendment of some provisions in the CA such as the tariff adjustment
formula. Some of these amendments were done after the bid was awarded, giving undue advantage to
the winning bidder. As expected, the losing bidders complained, stating that these changes in the
contract provisions should have been included in the bid documents. The inclusion of amendments
after the bid was awarded is tantamount to giving preferential treatment to the winning private
proponent. The government is encouraged to come up with clear guidelines on amendments, such as
the formula for tariff adjustment, to avoid similar problems in the future.

Mentioned also are some questions related to the pre-qualification and bidding processes. The
guestions raised are on the degree of transparency of the evaluation process, qualifications of
Pre-qualification, Bids and Awards Committee (PBAC) members, penalties on erring parties and the
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virtual non-existence of an oversight committee. Another problematic item is the ownership
requirement for local partners in the case of public utility franchises. This requirement as stipulated in
the existing law calls for at least 60% ownership by Filipinos. Several PPP projects, not just specific
to the airport sector, have shown that project proponents tried to circumvent this requirement by
creating dummy corporations.

One of the problems encountered by the private proponent during project implementation is the
increase in cost due to additional scope of works. These are works deemed necessary by the
proponent in order to satisfy international operational safety requirements, but have not been included
in the original scope of works. Another issue raised by the private sector is the recurring breakdown
of some airport equipment which were not included in their scope for maintenance. The private sector
normally assumes maintenance of the equipment in order to maintain the required level of service at
the airport.

These experiences show that the current system of political, bureaucratic and legal environment for
PPP projects needs improvement in order to solve the current issues and future requirements of
private sector participation in government infrastructure projects.

b) Lessons Learned

The lessons learned based on the two airport PPP projects can be summarized in the following
manner:

»  Government procedures and approval processes;
»  GOP policies;

> BOT Law and concession agreement; and

> Risk management.

Amendment of the following regulations, procedures, policies and practices is suggested to further
enhance the investment environment for PPP projects in the airport sector.

> Government procedures and approval processes

The experience in previous projects showed that the current procedure in securing approval
for PPP projects is deficient and loosely structured. Some agencies of the government
complained that they were not informed of changes to the original CA. The deficiencies in
the processes do not end here. Regulations specify timelines for processing but these are
neither enforced nor penalties meted out to entities which did not meet deadlines. Evidently,
this shows that there is lack of coordination between government agencies in the approval
process for submittals. Likewise, these procedural shortcomings also apply to the approval
of amendments, restatements and supplements to the original CA.
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>

9.2.2

GOP policies
As for the uncertainties in government policies in these projects, these are linked to the

power struggle between the incumbent and opposition. The change in government position
in these projects can be traced back during the transition period when there was leadership
change in GOP. There is no definite solution to this as the problem is political.
Inconsistencies in government policies, evident even between different government agencies,
will continue to pose problems on future PPP projects and discourage private sector
investment unless these agencies take a more concerted and less ambiguous stance or
approach in handling PPP projects.

BOT Law and concession agreement

Although revisions in the BOT Law are desired, such as the public utility franchise
ownership requirement of at least 60% by Filipinos, these are not recommended as any
proposed amendment will require congress approval. This approval process is deemed
circuitous and lengthy. As such, it is not encouraged as a short-term option. Instead, the
effort should be concentrated on ensuring legality of provisions in the concession agreement.
In addition, there are other government regulations essential in promoting investment in PPP
projects, which need re-assessment. As mentioned, one particular law is the ownership
restrictions on public utility franchises. The government has to re-evaluate this restriction on
foreign ownership as this might be curtailing investment in PPP projects. The government
has to rationalize this ownership restriction with the more urgent need of providing public
service to the people.

Risk management

The main focus on the different sectoral workshops conducted is risk management. During
these workshops, preliminary assessment of the government’s capability to undertake this
task was evaluated. The assessment results are not encouraging as risk management is not
yet an integral part of project evaluation and monitoring procedure. Integrating risk
assessment in project evaluation and risk monitoring during construction and O&M phases
of the project will translate to improvement in cost and time management of the project.

The above recommendations are considered essential in promoting investment in PPP projects.
However, these institutional improvements have to be combined with the government initiative to
produce different PPP modalities that will entice private sector investment on infrastructure projects.

New Airport PPP Projects

PPP Center’s Airport Projects for Rollout in 2011

The airport projects included in the list for 2011 rollout of the PPP Center are the following: 1) New
Bohol Airport Development; 2) Puerto Princesa Airport Development; 3) New Legaspi (Daraga)
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Airport Development; and 4) Privatization of Laguindingan Airport Operation and Maintenance. As
for 2012, the airport projects lined up by the government for implementation are: 5) Kalibo Airport
Upgrading; and 6) Diosdado Macapagal International Airport Development.

a) New Bohol Airport Development

Bohol, as one of the major tourist destinations in the Philippines, is experiencing constantly
increasing air traffic for the past several years. The airport in Tagbilaran, which is of Principal Class 1
category, is already experiencing air traffic congestion due to the increasing passenger volume. In
order to address this problem, the New Bohol Airport was planned.

The planned location of the New Bohol Airport is in Panglao Island. This new international airport
will replace the existing airport in Tagbilaran and the vacated airport land will be developed into a
commercial area. The new runway will be 2,600 m long and 45 m wide. The forecast passenger traffic
demand by 2021 will reach 506,000. The estimated project cost as of 2011 is PHP 7.3 billion, with
PHP 5.4 billion allocated for airside facilities and PHP 1.9 billion for the landside facilities. The
feasibility study for the airport resulted in the estimated project financial IRR (FIRR) of 2.7% and
economic IRR (EIRR) of 23.6%. The projected EIRR is higher than the hurdle rate of 15% set by
NEDA-ICC.

b) Puerto Princesa Airport Development

Puerto Princesa is the major city in the island province of Palawan, a main tourism destination with its
white sand beaches, diving spots and numerous other world-class destinations. The city is one of the
key destinations in the country with a total number of 400,911 passengers passing thru the city’s

airport for the year 2010.

The project involves the rehabilitation/improvement of the existing Puerto Princesa Airport to meet
the standards of ICAO. The proposed scope of works on different studies includes the following for
the airside facilities: runway strip widening and pavement works; new runway shoulders; apron,
military apron, taxiways, maneuvering area, and airside roads. On the landside facilities, the works
consist of new passenger terminal building; new cargo terminal building; new administration and
auxiliary buildings; landside roads, security fence, parking facilities; and drainage. The procurement
of equipment includes navigational aids, ATC & communications and airfield ground lighting. This
project plans to improve the capacity of the airport to attain a project life until 2020 before reaching
the limit based on the forecast arrival peak hour demand. The estimated FIRR for this project is only
0.6%. However, the projected EIRR of 20.7% is higher than the NEDA-ICC hurdle rate of 15%.

c) New Legaspi (Daraga) Airport Development

The proposed international airport in Daraga, Albay will replace the existing Principal Class 1 airport
in Legaspi City. This airport is envisioned to serve as the gateway for the major tourist destinations in
the Bicol Region which include Mayon Volcano in Albay, Caramoan Islands in Camarines Sur and
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Donsol in Sorsogon.

The estimated project cost as of 2008 is PHP 3.5 billion with 60% allocated for the airside civil works
and air navigational facilities and the remaining 40% for the landside building works and airport
terminal systems. Although the project’s feasibility study (commissioned by DOTC) resulted to
negative FIRR, the projected EIRR of 18.3% is still higher than the hurdle rate set by NEDA-ICC.

d) Privatization of Laguindingan Airport Operation and Maintenance

The project involves privatization of the operation and maintenance of the Laguindingan Airport. This
will follow once the construction, testing and commissioning of the new airport have been completed
partially. The current status of construction is as follows:

The on-going construction of the new airport has reached physical progress of 87% completion as of
August 2011. This new international airport, which replaces the airports of Cagayan de Oro and Iligan,
will serve as the main gateway for Northern Mindanao. This is also envisioned to boost economic
growth along the Cagayan de Oro-lligan Corridor. The 2007 project cost of the airport as approved
by NEDA is PHP 7.85 billion with the GOP portion constituting PHP 2.84 billion and the remaining
PHP 5.02 billion sourced from foreign funding. The project has the following three components and
project durations:

»  Component 1: Civil Works/ January 18, 2008 to January 17, 2012

» Component 2: Consulting Services for the Detailed Design and Construction, Supervision/
June 16, 2000 to June 28, 2012

> Component 3: Air Navigation System and Support Facilities (ANSSF)/ To be determined

The privatization of the airport O&M is estimated to cost PHP 460 to 675 million per year with the
tentative schedule for concession contract administration starting from January 2012 until February
2032.

e) Kalibo Airport Upgrading

The congestion in Kalibo Airport has been relieved with the start of operations in the annex terminal
building in 2010. The old terminal has been programmed to be upgraded with funds from CAAP’s
corporate budget for calendar years 2011 and 2012. Included in the scope of works are:
rehabilitation/expansion of fire station building, replacement of instrument landing system (ILS),
installation of aerodrome terminal information system (ATIS), and site acquisition for apron

expansion area.

f)  Diosdado Macapagal (Clark) International Airport (DMIA)

The government has lined up, as a potential future project, the new international airport in Clark,
Pampanga that will be linked with the NAIA Airport. The Clark (or DMIA) Airport is considered as
one of the more attractive investment options for the private sector. The traffic volume at the Manila
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airports may soon be achieved in a few years’ time and in order to address the additional passenger
traffic demand, the Clark Airport is considered as the most viable option that will address the
congestion in NAIA terminals. The main problem is the linkage between the airports in DMIA and
NAIA. One option suggested is to have a rail link between the two airports. In order to address the
viability of the rail link, Clark Airport as envisioned should just be one of the stations of a rail line
that extends north of Manila. EO 174 issued on April 28, 1994, designating Clark as a premier
international airport mentioned the following:

» The designation of Clark Special Economic Zone (Clark Field) as the future site of a premier
international airport upon completion and development of the aviation complex situated therein
which is now being undertaken by the Bases Conversion Development Authority (BASECON)
and the Clark Development Corporation (CDC) conformably with the provisions of RA 7227,
otherwise known as the Bases Conversion Act of 1992;

» BASECON and CDC shall implement the phased development of the Clark Aviation Complex,
together with its expressway and rail access systems in accordance with its master plan with the
support of the Department of Public Works and Highways (DPWH) and Philippine National
Railways (PNR).

9.3 Risk Analysis

A risk analysis for PPP projects for the several stages of project development has been conducted in
this study. Risk analysis starts with identification of risks, followed by clarification of their effects,
probabilities and consequences. The risks identified are then allocated to parties which are deemed
best able to handle the risks. Measures to mitigate the consequences or probability of risks are then
considered. The final step of risk analysis is the quantification of the risk effects.

The different risks identified by the various stakeholders on airport projects are classified according to
the following: i) Political & Legislative, ii) Economic & Financial, iii) Traffic Demand & Revenue,
iv) Land Acquisition, v) Design, vi) Construction, and vii) Operation & Maintenance.

9.3.1 Workshop

Workshops were conducted to strengthen the capacity of the different government stakeholders
belonging to the airport sector, such as DOTC and CAAP.

The capacity strengthening workshops (a participatory approach) for government staff members in
this study utilized sample PPP projects as examples. The risk analysis as part of capacity
strengthening of government staff members has been conducted on two workshop types. First are the
mini-workshops targeting DOTC and CAAP, while the other types are the comprehensive workshops
targeting majority of the government institutions.

9-16



The Study on Institutional Improvement for PPP in the Philippines
Final Report

The mini-workshops have been conducted during the course of the study. These mini-workshops were
intended to discuss risk identification, risk mitigation and risk allocation for the airport sector. The
comprehensive workshops have been conducted twice so far. The workshops conducted so far are
listed in Table 9.3-1 below in detail:

Table 9.3-1 Schedule of Workshops

(Comprehensive)

April 15, 2011

Oriental Hotel

Mini-workshop Date Place Participants
1% July 26, 2011 DOTC DOTC, CAAP
2" August 9, 2011 DOTC DOTC, CAAP
§ Crowne Plaza DOTC, CAAP

3 August 16, 2011

Hotel
4" August 23, 2011 DOTC DOTC, CAAP
5™ September 1, 2011 DOTC DOTC, CAAP
1st Workshop Mandarin DOF, PPP Center, DOTC, CAAP, DPWH,

DOE, Phil-Exim, Landbank, TRB, etc.

2nd Workshop

(Comprehensive)

August 25, 2011

Crowne Plaza
Hotel

DOF, PPP Center, DOTC, CAAP, DPWH,
DOE, Phil-Exim, Landbank, TRB, etc.

Source: JICA Study Team

The minutes of discussion for the mini-workshop and the comprehensive workshops are included in
Appendix F-2.

The mini-workshop participants are from the different departments under DOTC and CAAP. They are
from the: (i) Legal Service; (ii) Project Management Office; (iii) Budget Division; (iv) Airport
Transport Planning Division; and (v) CAAP.

In the mini-workshops, the study team assisted the participants in i) identification of risks on different
implementation stages of an airport project, ii) evaluation of important risks to be hedged, iii)
mitigation measures for risks evaluated, and iv) risk allocation between public and private sectors.
Through the first three mini-workshops, the objective was to prepare the risk matrix form. The 4th
and 5th mini-workshops were conducted to finalize the risk matrix form by participants. Based on the
risk analysis, the following three scenarios concerning allocation of airport services between public
and private sectors were proposed:

The minutes of discussion and the final risk matrices are in Appendix F-2.
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(1) Risk Identification

The risk identification commenced with the brainstorming activity with the mini-workshop
participants. The mini-workshop participants identified risks based on their respective experiences.
These risks were then tabulated and a risk matrix which was prepared by the JICA study team was
formulated based on the input from participants. This risk matrix also served as the template for the
succeeding sessions. The participants primarily identified risks relating to their scope of
responsibilities. For instance, the DOTC-Airport Project Management Group identified risks mainly
associated with project implementation or construction stage and Caticlan Airport project provided by
San Miguel-TADHC insights on the risks affecting private sector investments.

The participants reviewed the above reference materials to identify what went wrong in the project.
During the interview sessions, the public and private sector representatives involved in the project
provided insights on the problems encountered by both groups. The complete list of risks identified is
in the risk matrix tables provided in Appendix F-3.

(2) Risk Importance

The level of importance of risks is established by assigning probability and consequence for each risk
identified. The probability and consequence levels used are low, medium and high. The experience of
the mini-workshop members on the issues has proven to be indispensable in undertaking this task.
Inexperienced members can only rely on the inputs of the more experienced members during these
sessions as the group was composed of government personnel with varying levels of experience.

(3) Risk Mitigation

The mitigating measures proposed were also based on the team members’ experience on different
projects that they were involved in. The mitigating measures suggested include insurance
requirements, contingency on funds and on the schedule, effective monitoring and improved quality
control measures. Mitigating measures identified in different government contracts and regulations
have also been inputted in the risk matrix form. For the details of the mitigating measures, please refer
to the risk matrices in Appendix F-3.

(4) Risk Allocation

Extensive knowledge of both the public and private sectors’ capabilities is important in allocating
risks between the different stakeholders. The strategy adopted at this stage is to allocate risk to the
party who is best able to accommodate that particular risk. This can only be done if the
mini-workshop participant is aware of the capability of each entity involved in the project.

9.3.2 Results

The results show that several risks are significant and therefore critical to either the project’s

realization or to its viability. The following risks have been identified as the major risks during the
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mini-workshop sessions. These major risks require further mitigation and/or transfer of responsibility.

Delay in approval procedure;

Delay in land acquisition

Delay in resettlement;

Completion risk due to delay in construction;
Cost increase due to contractor failure;

Problems with quality of labor, materials, and performance criteria;

YV Vv VY VYV V VYV V

Time-consuming procedures and delays in decision making, licensing and approval by the
government;

Coordination failure between DOTC and government organizations;
Exchange rate risk;

Construction and materials cost fluctuations due to foreign currency fluctuations; and

Y V VYV V

Construction cost increase due to inflation.

9.4 Strategies for Formulation of Airport PPP Projects
9.4.1 Airport Functions and Facilities

An international airport serves as access for passengers and cargos entering and exiting the host
country. The airport normally has international and domestic zones, with the international zone
secured by a more rigorous, multi-level screening of passengers and cargoes.

The airport is divided into two major areas, the landside and airside. The landside and airside
functions are described as follows: (a) Landside — arrival and departure areas of land transport, private
and public transport, check-in counters, pre-departure security check, shops and restaurants, and car
parks; (b) Airside — air traffic control, aircraft ground operation, aircraft parking, immigration check,
public concourse, baggage claim areas, inbound customs clearance and duty-free concession.
Connecting the landside and airside areas are the cargo and passenger terminal areas which offer the
various services shown in Figure 9.4-1.
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Air Traffic Control/ Air navigation

Aircraft ground operation
(Runway, Taxiway)

Airside

Aircraft Parking

— Passenger_
Terminal

— Cargo _ _
Terminal

Landside

and other intermodal facilities

\ 4

Source: JICA Study Team

Figure 9.4-1 Different Components of Airport Services and Activities

The different airport services provided in the landside and airside areas are described herein along
with the delineation of responsibilities between the government and private sector for a typical PPP
project.

(1) Landside

Located in the landside area are the intermodal facilities for private and public transport. These
facilities include car parking areas, boarding and alighting zones for taxis, railway station and bus
terminals. This area serves as the primary access for passengers and cargoes to the main terminal
areas. Upon entry to the terminal, preliminary security checks and check-in procedures are undertaken
in the area. The private sector normally handles the check-in of passengers. Generally, security
control is a government function, although some airlines also conduct their own security checks. Also
at the landside area, private concessionaires may provide commercial services, such as shops and
restaurants.

(2) Airside

Air navigation services, usually provided by the government through an airport authority, includes the
operation, maintenance and management of air navigation systems equipment. Likewise, the air
traffic service, which ensures orderly and expeditious flow of air traffic, is also under government
control. Also, inbound and outbound customs clearance and immigration check are performed by the
government on the airside area. The maintenance of runway, apron and taxiway are classified as part
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of airside services. Airside functions, in most instances, are under government control except for the
duty-free concessions.

9.4.2 Airport Charges

For the airport services illustrated in Figure 9.4-1, the corresponding airport charges can be divided
into aeronautical and non-aeronautical revenues. The aeronautical revenues can be derived from the
fees or charges on air navigation, overflight, landing and take-off, aircraft parking, passenger services,
freight charge while the non-aeronautical from concession and car parking charges. The allocation of
charges to the private sector is dependent on the level of private sector participation. Different cases
of airport service allocation are shown in Table 9.4-2 with the corresponding allocation of charges in
Table 9.4-3.

Table 9.4-1 Airport Charges

Aeronautical Revenues Non-aeronautical Revenues

Landing and takeoff charge

Concession charge

Passenger service charge (PSC)

Car parking charge

Aircraft parking charge

Advertisement charge

Freight charge

Air navigation charge

Overflight charge

Source: JICA Study Team

The three cases for allocation of airport services into public and private sectors are shown in Table
9.4-2. The detailed explanation of each case is shown below.

» Case 1: This case has the least number of services allocated to the government. Only the air
traffic control/air navigation, C.1.Q. and airport security remain under the government. The
rest of the airport services are provided by the private sector.

» Case 2. The scope of the passenger and cargo terminal areas is with the private sector. The
government is responsible only for airport ground operation (runway, taxiway), air traffic
control/navigation, C.1.Q. and airport security.

» Case 3: This has the least number of services transferred to the private sector. Only the
passenger and cargo terminal building are allocated to the private sector.
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Table 9.4-2 Allocation of Airport Services between Public and Private Sector

Services Casel | Case?2 | Case3

Air Traffic Control/Air Navigation Public Public Public
Aircraft Ground Operation (Runway, Taxiway) Private | Public Public
Passenger Terminal Area Private | Private | Public
-Apron Private | Private | Public
-Passenger Building Private | Private | Private
-Carpark Private | Private | Public
Cargo Terminal Area Private | Private | Public
-Apron Private | Private | Public
-Cargo Building Private | Private | Private
-Forwarder Handling Area Private | Private | Public
C.1.Q., Airport Security Public | Public Public

Source: JICA Study Team

Table 9.4-3 shows the three cases for respective charges or fees to be assigned to public and private
sectors based on Table 9.4-2. Revenues from landing/take-off and aircraft parking charges are accrued
in foreign currency by operation of foreign carrier at international airport.

Table 9.4-3 Allocation of Airport Charges for Cases 1to 3

Charge Case 1l Case 2 Case 3
Air Navigation Charge Public Public Public
Overflight Charge Public Public Public
Landing and Takeoff Charge Private Public Public
Aircraft Parking Charge Private Private Public
Passenger Charge Private Private Private
Concession Charge Private Private Private
Car Parking Charge Private Private Public
Freight Charge Private Private Private

Source: JICA Study Team

Currently, there are no specific government guidelines on the procedure for tariff setting of airport
charges. The current practice adopted by CAAP in setting the maximum regulated fees is to follow the
fees and charges set by NAIA or other airports of similar international standard.

9.4.3 Privatization of Airport Services

The government can adopt investment enhancement strategies in order to improve the airport
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investment environment for the private sector. The present environment for investment in airport
infrastructure may already be suitable for private sector involvement. However, additional
government incentives can further promote private investment in airport infrastructure.

One way to promote private sector investment in airport projects is to bundle the airport project with a
‘more’ profitable property development. The government can entice more the private sector in
investing on airport infrastructure by either assigning the more profitable airport infrastructure
components to the private sector and/or bundling the project with airport land which can be used for
property or commercial development. Under this scenario, earnings from property development can
serve as cross-subsidy for the other airport projects.

9.4.4 PPP Modality (Next Phase of the Study)

(1) PPP Organizational Framework and Procedures

There are two types of processes under the BOT Law, the solicited and unsolicited proposals. Figure
9.4-2 shows the sectoral relationship diagram between different key players in airport PPP projects.
Likewise, the approval process upon submittal of the project proposal to NEDA is detailed in Annex A
of the ICC’s Guidelines and Procedures. However, there are some distinct differences between
approval procedures for solicited and unsolicited proposals, which are explained as follows:

a) Solicited Proposal

In the solicited proposal process, the implementing agency (IA), in this case DOTC/CAAP, prepares a
list of priority projects that may be financed, constructed, operated and maintained by the private
sector. The IA shall ensure, before advertising for solicitation of proposals, that all the essential
project development documents are already available. The IA’s PBAC shall also be responsible for all
aspects of the pre-bidding and bidding process. As for the investment incentives and government
undertakings that the project proponent can avail of, these are stated in Rule 13 of the Revised IRR of
R.A. 7718. These include, among others, direct government guarantee, direct government subsidy or
government equity.

b) Unsolicited Proposal

The procedure for an unsolicited proposal to the government commences with the submittal of project
proposal by the original project proponent to DOTC/CAAP. The project proponent shoulders the cost
of the feasibility study and other project development incidental costs. The technical merits of the
proposal is evaluated by the IA and once approved by its Technical Working Group (TWG) and the
department secretary/director general, this is submitted to NEDA for the ICC’s review and approval.
Figure 9.4-2 illustrates that after the project is approved by NEDA, the PBAC is tasked to prepare all
aspects of the pre-bidding and bidding process and comparative bidding process (otherwise known as
the “Swiss Challenge”). In the Swiss Challenge approach, in case the winner of the comparative
bidding is not the original proponent, the original proponent is given the right to match the price
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proposal of the winning bidder. If the original proponent fails to match the price proposal of the
comparative proponent after a specific period, the contract shall be awarded to the comparative
proponent.

However, unsolicited proposals are constrained by the following conditions under the BOT Law:

» Only those projects not listed in the list of priority projects are eligible to be accepted as
unsolicited proposals, unless involving a new concept or technology.

» As for the investment incentives and government undertakings, direct government guarantee,
direct government subsidy or government equity are not allowed for unsolicited proposals.
All other investment incentives and government undertakings enumerated in Rule 13 are
available to the project proponent.
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Figure 9.4-2 Sectoral Relationship Diagram for Airport PPP Projects
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(2) Assessment of the Country’s Readiness for PPP Projects

The country’s readiness for partnership undertakings between the government and private sector lies
on the state of its implementing and regulatory institutions, both in terms of financial standing and
organizational setup. The main agencies involved in airport PPP projects are DOTC and CAAP.
DOTC is the original agency that handles planning of transportation projects including airport
infrastructure. The creation of CAAP thru R.A. 9497 established a financially autonomous agency
that is primarily tasked to regulate and develop the Philippine aviation industry. Although R.A. 9497
effectively transfers most of DOTC functions concerning the airport sector to CAAP, DOTC
temporarily retains its role as IA on airport PPP projects. This is due to CAAP’s inadequate

experience in PPP projects as per DOTC’s assessment.

DOTC, however, has already undertaken two airport PPP projects, NAIA Terminal 3 and Caticlan.
Although the NAIA Terminal 3 project is laden with controversies, the Caticlan CAOT project
remains free of legal problems. From these two projects, DOTC has gained sufficient experience and
strengthened its capability as IA of airport PPP projects. CAAP, on the other hand, is also increasing
its participation in these types of projects which commenced with its involvement as co-implementer
with DOTC on the Caticlan CAOT project. From these experiences in airport PPPs, recommendations
on how to improve the current regulatory framework and existing legislative foundation for PPP
project are provided in Section 1.4.4(3).

(3) Analysis of PPP Framework and Requirement of Airport Sector

During the study activities which included capacity development for PPP institutional improvement,
and based on these activities, the JICA study team formulated PPP framework for future airport
projects, particularly the local area airport.

The capital city, Metro Manila, and the second largest city in terms of population, Cebu, are highly
attractive as locations for airport PPP projects for the private sector. These cities do not seem to
exhibit strong protest from residents or problems with access facilities. In this chapter, the JICA study
team analyzes the PPP framework based on the typical requirements of local airports in the
Philippines.

a) Airport Capacity

The proposed private sector involvement should be, as a minimum requirement, on airports classified
as either International or Principal Class 1. Several airports in the Philippines classified as either
International or Principal Class 1 have passenger traffic that exceeds more than 1 million passengers
annually.

The two main international gateways to the Philippines are NAIA in Metro Manila and MCIA in Cebu.
In NAIA, more than 27.1 million passengers passed thru its four terminal buildings in 2010. As for
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MCIA, roughly 5.4 million passengers passed thru its airport in 2010. The other main international
airports in the country are Davao, Kalibo, Puerto Princesa and Clark (DMIA).

The annual passenger traffic in CY 2010 for some Principal Class 1 airports in the country is listed in
Table 9.4-4. The airports in Bacolod and lloilo are good examples of newly constructed airports that
show dramatic increase of passenger traffic demand after its completion in 2007. These new airports
replaced the existing capacity-restrained airports. The annual passenger traffic for lloilo Airport
jumped to 1,581,304 passengers in 2010 from only 864,403 in 2006 while the traffic in Bacolod
airport almost doubled to 1,223,491 in 2010 from only 665,144 passengers in 2006.

Table 9.4-4 Principal Class 1 Airports with Annual Passenger Traffic Exceeding 500,000

Airport Airport Classification 2010 Passenger Volume
lloilo Principal Class 1 1,581,304
Cagayan de Oro Principal Class 1 1,301,502
Bacolod Principal Class 1 1,223,491
Tacloban Principal Class 1 859,938
Caticlan Principal Class 1 623,545
(recently upgraded from Principal Class 2)
Tagbilaran Principal Class 1 573,299

Source: JICA Study Team based on CAAP

b)  Scope of Work
The tendency of the private sector is to aim for “low risk and high return” on any of their investments

naturally. The JICA study team’s recommendation, in order to enhance private sector involvement, is
to have the terminal area including aircraft parking on airside and terminal building operation as
minimum scope for the private sector.

The objective of the separation of the airside and landside functions/facilities is to entice involvement
in the airport business by the private sector. If possible, the private sector should widen the scope of
works to include management of all airport services including air navigation/air traffic control, but
excluding C.1.Q. facilities and aviation security which must remain with the government. Increasing
private sector participation in airport services will result to less interface problems between the
private and public sector especially during operation and maintenance stages.

c) PPP Modality
In the BOT Law, there are several variants® of PPP modality such as BOT, BT, BOO, BLT, BTO,

CAO, DOT, ROT, BOO. In general, JICA study team recommends application of the BTO, BOO and

2 Section 1.3- Definition of Terms, Implementing Rules and Regulations of R.A. No. 7718

9-26



The Study on Institutional Improvement for PPP in the Philippines
Final Report

BOT scheme on airport infrastructure projects.

The newly constructed airports of Bacolod and lloilo have increased the passenger terminal fees to
PHP 200 in 2008. These airports continue to experience increase in passenger traffic for the past years.
Studying these airports’ financial structure and current financial standing might provide the study
team vital information that can help in establishing the type of PPP modality that is suitable for future
airport projects.

In future projects, private sector will be encouraged to partake in more airport services due to higher
combined revenues from traditional airport services and the income from property development. This
increase in private sector equity and participation will consequently provide the private more options
to choose from on types of PPP modality.
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CHAPTER 10 WATER SUPPLY SECTOR

10.1 Sector Characteristics

10.1.1 General Characteristics

A water supply system, from water treatment to distribution network, is compact within an area/city
as the cost of transmission is higher, unlike power supply projects covering large distances through
long distance transmission lines. Accordingly, the population covered by a water supply service
ranges from just a thousand beneficiaries in rural areas to millions in a capital city depending on the
size of the city being serviced.

As a basic human need (BHN), water supply service should cover all beneficiaries, irrespective of
whether they are poor or rich. This is different from other revenue generating projects (i.e. toll roads
and urban railways) whose users are confined to people who want to use the services.

As water is essential for human life, and huge investment is needed for start up, the service has been
generally managed by the public sector. In rural areas where the service efficiency is lower, the initial
construction cost is subsidized by the government in many countries. In this case, the tariff level tends
to be set lower as reflecting the lower income level in the area. Hence, the service revenue covers
O&M cost only, and the initial capital cost cannot be recovered. Accordingly, the preferred areas for
water supply PPP projects, in which the high profitability and efficiency are needed, would be urban
areas.

Unlike the PPP projects in other infrastructure sectors, PPP projects in the water supply sector should
be created as improvements to the existing services. To introduce the PPP scheme into the existing
services, usually the projects take the form of two modes. One is the (1) “Concession or Lease
Contract Project” in which the operation and maintenance rights is transferred from existing public
sector side to the private sector during the contract period. The other is the (2) “Bulk Water Supply
Project” applying BOT or BTO scheme in which the private sector assumes the responsibility for
delivering raw water (or treated water) to service providers from newly-constructed intake facilities.

A water supply system is mainly composed of (1) water intake, (2) water treatment plant, (3)
transmission facility, and (4) distribution network. The “Concession or Lease Project” is a
combination of water treatment plant, transmission facility and distribution network. The “Bulk Water
Supply Project” is comprised of water intake and water treatment plant, as shown in Figure 10.1-1
below.
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In the Philippines, a concession scheme was adopted in Metro Manila in 1997, and this scheme is
often called “privatization”. In adopting this concession scheme, the private sector is required to
invest on facilities for continuous service expansion and rehabilitation. The monitoring and control of
the huge investment cost on facilities becomes a key factor in achieving the optimum service
implementation.

10.1.2 Current Situation of the Sector in the Philippines

(1) Four Types of Water Supply Providers (WSPs) Exist

There are currently four types of water supply providers in the Philippines. These are i) the
concessionaires in Metro Manila, ii) Water Districts (WD), (3) the Local Government Units (LGUS),
and (4) the small private companies and NGOs (CPC grantees). Each of these is managed through
their own mandate.

Concessionaires in Metro Manila

The concessionaires in Metro Manila, namely the Manila Water Company Inc. (MWCI) and Maynilad
Water Services Inc. (MWSI) are the two major private proponents in the Philippines. The total
population served by these two concessionaires is more than 12 million. Both MWCI and MWSI
supply water services based on the concession agreement between MWSS and the concessionaires.

After the services based on the concession agreement started, the concessionaires gained the
necessary working knowledge and technique in the provision of water supply services. MWCI is
trying to expand its business to other local cities in the Philippines as well as in foreign countries,
such as India and Vietnam.

Water Districts (WDs)

The WDs supply water to households in larger cities by the use of piped water connections (known as
Level 111 water supply system), except for Metro Manila and other cities managed by the private
entities. The total number of WDs is 831 according to the official data from the Local Water Utilities
Administration (LWUA). The WDs are initially considered quasi-private entities but were later on
declared as government-owned and controlled corporations (GOCCs) on the grounds that these
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companies are managed as independent corporations without any subsidy.

WDs are formally established only after they receive LWUA’s Certificate of Conformance (CC). This
CC entitles the WDs access to loans from LWUA without any collateral but with the requirement that
WDs install a duly constituted Board and Management.

LGUs

LGUs provide water services in rural areas under the Department of the Interior and Local
Government (DILG) in the provincial and municipal levels. The total number of services provided by
LGUs is more than 4,800%, and these services are small compared to those run by the WDs. Many
services run by LGUs are dependent on subsidies from the local government as well as from other
donor countries to finance and implement their water supply projects.

Currently, data from the water supply sector run by LGUs are neither collected nor monitored by any
national department.

Certificate of Public Convenience (CPCs) Grantees

CPC grantees are recipients of certificates issued solely by the NWRB. These are mainly small private
companies or NGOs. The CPC permits them to operate and maintain waterworks supply services and
impose penalties for violations of the rules and regulations.

Table 10.1-1 below shows the population served by different water service providers, the estimated
coverage ratio, estimated number of business utilities, and the average number of population per
service facility.

Table 10.1-1 Comparative Services of Four Water Supply Providers (WSPs)

. Water Districts Local Government
P M Manil . P
arameters etro Manila (WDs) (2009) Units (LGUS) CPC Grantees
Service Population 12.11 million * 16.29 million *** 11.87 million * 1.95 million *
Coverage Ratio 87% *** 88% *** 85% *** n/a
Number of Business Utility 2 831 * 4,809 **** 476*
A ice Populati -
verage Service Population /| ¢ o6 itlion 19,600 2,500 4,100
Utility
LWUA (deputized | NRWB/Council of
Regulator MWSS by NRWB) LGUs NRWB
Notes:

(1) * Figures from Philippine Road Map Second Edition, end of 2009, served population, tariff setting, regulatory
institute

(2) ** Document of Water and Sanitation Conference (LWUA, May 2010)

(3) *** Medium-Term Development Plan of 2001-2004

(4) **** Figures2004

Figures from Philippine Road Map First Edition, Copyright 2009Source: JICA Study Team

! The number includes the services run by LGUs, RWSA (Rural Water Service Associations) and BWSAs (Barangay Water
Service Associations). The clarification of the exact number is still in the process conducted by DILG.
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In the absence of a common data log on the number of water service providers, the figures were taken
from different sources such as the First and Second Editions of the Philippine Water Supply Sector
Roadmap (2009), and other figures from the Annual Reports of MWSI and MWCI.

As indicated in the table above, the service coverage in Metro Manila, serving 12 million people, is
outstanding. In contrast, the service population run by WD is smaller, averaging 19,600 only. With
regards to the sector roadmap, only 56 WDs have more than 10,000 service connections. The service
scale of LGUs is far smaller, estimated to be around 2,500 people. In comparison with the size of
Japanese WSPs, which serves 55,000 people in average (120 million people, 2,152 WPSs), the
services run by WDs and LGUs are considered to be significantly small

(2) Absence of Unified Regulator at National Level

The control of water supply service by WDs, LGUs, and private entities are conducted fragmentally
by the different agencies. The tariff level of WSPs is controlled by these regulators. There is no
single/main regulator which controls the whole water supply sector in the Philippines.

In addition, there are no pro-active PPP units specifically assigned with formulating PPP projects in
either LWUA or NWRB. Furthermore, the lessons learnt from the past PPP projects are not shared
among the stakeholders. This situation makes it difficult to promote a consistent sector policy in the
Philippines including PPP promotion.

Figure 10.1-2 below shows the existing regulators corresponding to the current Water Supply
Providers.

DOH | DPWH | | DILG | DENR

Supervision Adminisgrative SfAn}FgL(]'J Supervision
P! Supervision projects
¥ v
Economic
LWUA NWRB
Regulators MWSS
: i Tariff A | i ; i
Water Quality garlf_prgroval TZ{:lhnicaI roval Tariff Tariff Approval Granting ECC,
Standard Serwce_ : Support, Loan Approval guarantee Wasterwater
upervision O, cPC Effluent Standard
v Provision ¥
y \ 4 v | 4
Water Service Metro Manila Water District LGU CPC wrante
Providers Concessionaires (WD) § grantees

Figure 10.1-2 Relationship between Regulators and Government Agencies

The mandate and functions of regulators and government agencies are indicated below.

a) Regulators

The Metropolitan Waterworks and Sewerage System (MWSS) is the former managing agency for
water supply and sewerage in Metro Manila but is presently monitoring and controlling the services
provided by the two concessionaires after the concession period started. Several service indicators are
monitored to achieve the service targets indicated in the Concession Contract mainly by the
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MWSS-CO (Corporate Office, 120 staff members, Appendix G-1). Also, the tariff setting is regulated
by MWSS-RO (Regulatory Office, 60 staff members, Appendix G-2) based on the tariff rebasing
procedure held between MWSS and the concessionaires every five years. MWSS is now under the
umbrella of the Department of Public Works and Highways (DPWH).

The Local Water Utilities Administration (LWUA) was established to support the services of WDs.
It provides technical support to WDs from the F/S (Feasibility Study) phase to O&M phase upon the
request of WDs. It also extends loans to WDs and LGUSs, and also approves the water tariff of the
WDs in place of NWRB. LWUA had a total of 550 employees performing various duties and
functions as indicated in Appendix G-3. LWUA is headed by an administrator, supported by a senior
deputy administrator. There are three deputy administrators responsible for administration, finance,
and area operations. There is no single unit or division assigned in LWUA that handles PPP Projects.
LWUA is now under the umbrella of the DPWH.

The National Water Resources Board (NWRB) is the only national regulatory body in the areas of
water resources and economic regulations. Its functions and duties include (1) supervision and control
of all waterworks utilities and their franchises and other properties; (2) regulation and setting of water
rates to be charged to waterworks operators. In addition, NWRB grants Certificates of Public
Convenience (CPCs) to operators of waterworks systems for operations and maintenance of
waterworks supply services and imposes penalties for violations of rules and regulations. It also
regulates and sets water rates to be charged by waterworks operators except those under the
jurisdiction of other agencies.The NWRB had 90 staff members (Appendix G-4) and is headed by an
executive director, a deputy executive director, and five major divisions manned by managers. The
five divisions are the following: (1) policy and program, (2) water rights, (3) water utilities, (4)
monitoring and evaluation, and (5) the administration and finance divisions. There is no single unit or
division in NWRB that handles PPP projects. The NWRB is under the administrative supervision of
the Department of Environment and Natural Resources (DENR), as an attached agency.

The creation of the Water Regulatory Commission (WRC) has been recommended by World Bank
and NEDA since 1998. The purpose of the WRC is to consolidate all water regulatory powers,
currently housed in several agencies such as LWUA, NWRB and MWSS, under one authority. Owing
to the difficulty of coordination among these agencies, the plan has not been achieved yet.

b) Government Agencies

Water supply service is influenced by government agencies such as the Department of Interior and
Local Government (DILG), the Department of Health (DOH), and the Department of Environment
and Natural Resources (DENR).

DILG (Department of the Interior and Local Government) is responsible for the overall capacity
building and financing of local governments. In particular, for the water supply and sanitation sector,
DILG created the Project Management Office (PMO) for Water Supply and Sanitation which
coordinates the programs involving the local governments. The PMO is responsible for the
monitoring of water and sanitation projects entrusted by reliable agencies like the World Bank, ADB,
JICA and etc.

DILG has an extension office in every province and municipality throughout the country, responsible
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as the monitoring arm of the DILG Head Office. The staff members in the DILG Water Supply and
Sanitation Unit (WSSU) carry out the physical monitoring works of the water and sanitation
(WATSAN) projects in the central Head Office. WSSU has 15 staff members. There is no section
under this unit that handles PPP projects.

DENR issues Environmental Compliance Certificate (ECC) for environmentally-critical projects,
such as dams, wells, etc. DENR also checks the wastewater effluent standards.

DOH (Department of Health) sets and enforces the quality standards for drinking water, as mandated
by the Code on Sanitation of the Philippines.

NEDA (National Economic and Development Authority) coordinates the preparation of the national
development plan and investment programs. It formulates and monitors the policies, programs and
projects.

(3) Low Tariff Level

The water service providers are implementing their own tariff models in accordance with their
operational considerations. The outline of tariff principle including average tariff is indicated in Table
10.1-2 below:

Table 10.1-2 Tariff Setting Principles, Average Tariff, and Tariff Approval Authority

Metro Manila Water Districts Local Government CPC Grantees**
Concession (WDs) (2009) Units (LGUs)
For operations and
. . Full cost recovery, . .
Tariff Setting maintenance For operations
. Full cost recovery based on the - . .
Principle - (subsidized for capital | and maintenance
Guidelines .
investment)
Average Tariff for
first 10 m? llié‘; ((:\\AAV\/\\//illvEVs:tt)) 17.3* No Data No Data
(PHP/m®) '
Average Tariff for
16.60 (MWSI-W
from 10 to 20 m? 12 32 ((MWSCI_E::; 183* No Data No Data
(PHP/M®) '
Average Tariff from 22.15
20t0 30 m* (MWSI-West) 19.3* No Data No Data
(PHP/m®) 17.31 (MWCI-East)
i 1 0, 1 0,
Rate rebas_lng _every fl_ve Not more than 5% of Adopting 3% ~5% of Adopting 3%
years considering capital the average salary of average salar ~5% of average
Tariff Guidelines investment cost, Tariff the LIG or not more g y salary
. (recommended by
adjustment every year by than the current WHO) (recommended by
CPI and exchange rate. charges. WHO)
Tariff Approval Council of
. MW LWUA NWRB
Authority SS v LGU/RWSA

* From LWUA Website, charges apply only for a % inch residential connection.
** VAT (Value Added Tax) is not included in the tariff rate.
Source: JICA Study Team

The detailed information about tariff setting made in each WSP is given below. In the case of Metro
Manila concessions, the full cost recovery is applied to cover the capital investment and O&M costs.
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On the other hand, in other services managed by WDs and LGUEs, the tariff level is set lower and
subsidy is often granted especially to the capital investment cost.

a) Concessionaires in Metro Manila

MWSS-RO (Regulatory Office) determines the tariff based on full cost recovery including the
sewerage services’ cost. Tariff is determined by two methods. First one is the automatic formula
adjustment for CPI rate and exchange rate every year, and second one is the tariff rebasing procedure
conducted every five years. The future business plan of concessionaires including CAPEX plan for
the previous and next five years are considered for setting the tariff rate under the tariff rebasing
procedure.

The present tariff rates for residential users (as of September 2011) are shown in the above Table
10.1-2. The present tariff rates for residential users of the two concessionaires in Metro Manila are
apparently lower than the average tariff for WDs.

b) WD (Water District)

In the case of WDs, the consideration for economic situations of connected households is clearly
mentioned in the guideline for tariff setting issued by LWUA. Any tariff increases are subject to
public hearings and WD must secure the approval of LWUA. In addition, any tariff increase is limited
to 60% of current charges. Per LWUA Manual on Water Rates, the tariff must be affordable to low
income groups (LIG) and the minimum charge for 1/2" residential connection should not exceed 5%
of the average income of the LIG in the service area. The average water tariff for a domestic
connection is around PHP 17.3 per cubic meter for the first ten cubic meters per month.

Basically, WD is being managed to be financially independent, although they receive partial subsidies
for the capital construction costs from the central and local government.

c) LGU (Local Government Unit)

For water supply services run by LGUs, the water tariff are calculated and controlled by the LGU
Council or the local barangay council who are members of the water users association. The tariff
structure for LGUs and other private systems are not following any standard protocols but basically
following the basic social charges of almost 3% ~ 5% of the average household income of the users.
The said criterion is known as the “5 % rule” and used globally as recommended by many donor
agencies. Influenced by political interruption, the appropriate tariff increase is often not permitted.

The accounting system of the water supply service is integrated into the whole account of the LGU,
hence, the financial condition of the service is unclear, and subsidy is easily granted when necessary.

d) CPCs Grantees

The details of tariff setting of CPC are not clear as data is not being collected by any agency.

10.2 PPP Project Overview

This sub-chapter provides a brief overview of past PPP projects and modalities in the water supply
sector in the Philippines and discusses the trends and issues for PPP project promotion.
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10.2.1 History of the Past PPP Projects

Since the 1990s, the water supply service was mainly managed by a public body except for France
and the U.K. In France, there has been extensive experience in managing water supply service by
lease contract. In the U.K., the water service providers were privatized in 1987, led by the strong
political leadership of then-Prime Minister Thatcher. In the 1990s, the PPP projects in water sector in
developing countries started as a means to resolving the lack of capital investment under public
management, and achieving a better service efficiency.

In the Philippines, the water and sewerage concessions in Metro Manila in 1997 was one of the
earliest and biggest challenges in the developing countries.

The outline including applied legal framework for past PPP projects conducted in the Philippines is
shown in Table 10.2-1. Out of 14 past PPP projects (which the JICA study team has recognized), the
project cost of concession in Metro Manila, US$7.5 billion, is outstanding, while the rest of these
projects are all less than US$100 million.
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Table 10.2-1 Past PPP Projects including Manila Concession

. Project . Applied Implementation
No. | Year Project Name Cost PPP Modality o Agency
Metro Manila Concession of .
Water Supply and Sewerage, US$2. 940 Manila Water
E million Company, East
ast area
1 | 1097 US$4536 | Concession (25 Water Maynilad Water
West area million years) Crisis Act Services, West
(second concession in 2006) (US$504 (second concession in
million) 2006)
Subic Water JV DMCI
. . + Cascal +
2 1997 Subic Bay Water and US$88 Concession (30 | BOT Law
Sewerage million years) V)
SBMA + Olongapo
City
Clark Water Supply and US$55 Concession (25 Clark Water
3 2000 Sewerage million years) BOT (CD) Corporation (CWC)
US$14.4 Concession Bohol Water Utilities,
4 2000 Bohol Water Supply System million (Permanent) BOT (JV) Inc. (BWUI)
Bayan Water Services
5 2000 Magdalena Laguna Water US$2 DBL(Lease, 15 ) Inc. JV Benpres
System million years) Holdings and
Montgometry
. . Small DBL (Lease, 15
6 2002 Kalilangan, Bukidnon scale years) - -
. Small DBL (Lease, 15
7 2002 Lantapan, Bukidnon scale years) - -
. Bulk Water :
Cagayan de Oro City Water PHP 1,730 Rio Verde Water
8* | 2007 N - Supply, 25 years GPRA :
District (CDCWD) million (40,000 m*/day) Consortium, Inc.
Bulk Water
Legazpi City Water District PHP 300 Supply S
*
9 2007 (LCWD) million GPRA Philippine Hydro Inc.
(20,000 m*/day)
10 2009 Boracay Island Water US$27 Concession (25 Vv BIYVF?T,JAV(mnpl\;inCI
Company million years) Guideline Tourism Authority)
1 2009 Laguna AAA Water US$ 50 Concession (25 Vv JV LAWC + Prov.
Corporation (LAWC) million years) Guideline Gov. of Laguna
Bulk Water
Metro Cebu Water District PHP 13 | Supply, 10 years Philippine Water
*
12 2010 (MCWD) million GPRA Resources Inc.
(3,500m*/day)
2011 Bulk Water
. Metro lloilo Water District PHP 1,360 | Supply, 10 years .
13 (unger (MIWD) million GPRA (under tendering)
tier:‘g‘;r (30,000m¥/day)
2011 Bulk Water
14 (under Nogir:/eglps\é\]{aggmorlknscand ) Supply (Design Vv MWCI + Vicsal Inc. +
negoti e and Guideline Stateland Inc.
. (NWRC) )
ation) Implementation)

Note : The above list does not necessarily include all the PPP projects in the Philippines.

* Draft report of “Status Report on Philippines Water Supply Sector” Kasamatsu, 2011

Source: JICA Study Team

The abovementioned PPP projects are categorized into four groups as shown in Figure 10.2-1 and the
characteristics of each group is explained below.
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PPP in the water sector started out as a government-led initiative in the 1990’s through the use of the
Built-Operate-Transfer (BOT) law. However, in later years, other legal frameworks like the Joint
Venture (JV) Guidelines and Government Procurement Reform Act (GPRA) have been applied to
projects led by private entities.

Year 1990 - 1994 1995 - 1999 | 2000 - 2004 2005 - 2009 2010 -
1
1990, 1994, |[I 1995, (2) Public led (2) Lease
B‘\’VT, LBAOVTI water I Projects through Contractin
Crisis
= A et BOT Law small LGUs
BOT Law (RA69 1997M 2002
A A etro 2000, )
and other || %57 O A vania || S W eod | Kaiia <«— ¢ author mean —»
) 18) 41) Clark g
(Water (Concession (cD) alena ngan 3 . .
Crisis Act) s (oBL || (DBL)
1997 2000, 2002
Subic (JV) Bohol L N
(JV) anta
pan
(DBL)
2008 (3) Concession through
v JV Guideli
Jv T uidelines
Guideline Isseued
(2008 ,\f‘E’gA 2009, || 2009, 2010,
NEDA Borac Lagu Northern
) ay na Cebu
GPRA 2003 (4) Bulk Water Suply through
(Governm o GPRA
issued
ent
Procureme (Réﬁ')gl 2007, 2007, 2010, 2011,
Cagay L Metro Met
nt Reform ande egiazp Cebu Ir;rr;)
Act) Oro
Source: JICA Study Team |:| : Legal Framework |:| : PPP Project

Figure 10.2-1 Brief History of PPP Projects in the Philippines

(1) Public-led Projects Through BOT Law and Water Crisis Act in 90’s
(Project numbers 1-4)

In the 90°s, the first challenge of PPP was encountered including the two concessions in Metro Manila.
There are several other concession and JV projects in urban areas implemented legally through BOT
Law, such as Subic Bay, Clark and Bohol Water Supply Projects. These projects were implemented
through the strong leadership of then-President Ramos with support from DPWH and MWSS. In
terms of project size, the Metro Manila concession is an extraordinarily huge project.

The next largest cities in the Philippines, Cebu and Davao, are expected to follow the concession
modality of Metro Manila as the profitability of the project tends to be higher with respect to
economies of scale; however, the concession project is not yet implemented for these cities.

The main reason for not introducing PPP is the lack of political leadership in coordinating with the
numerous stakeholders including the existing employees of WDs and LGUSs.

The PPP Center, which manages the projects through BOT Law, announced the next possible project
in the water supply sector as the “Development of Water Sources in Metro Manila”. The MWSS, as
the responsible organization, is waiting for the result of an ongoing study undertaken by a World Bank
team to evaluate the most effective water source, and the other project formation procedure is not
progressing. Other projects are listed as “possible PPP projects for medium-term” though the
procedures are pending at present.
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(2) Design-Build-Lease (DBL) Contract in Small-Scale LGUs (Project numbers 5-7)

After the first trial, World Bank attempted the Design-Build-Lease (DBL) -type of projects in small
rural areas as their pilot projects. The World Bank provided concession loans to newly constructed
facilities, and prepared the tender documents and draft contracts. As a result, only three contracts out
of around twenty projects were signed by private entities, as the project size is not big enough to
attract private companies.

From the abovementioned experience, it is implied that the private sector is not sufficiently
incentivized to embark into the smaller projects in rural cities with only the provision of concessional
loans. It means this kind of project needs more government support (subsidy or guarantee) or
incentives.

(3) Concession Projects Through JV Guidelines (Project numbers 10, 11, 14)

After the JV Guidelines was issued in 2008 from NEDA, several JVs with both private and public
sectors were created to expand and operate the water supply service through concession contracts for
around 25 years. As the capacity of WDs or LGUs is not enough, the formulation of these PPP
projects was mainly led by private companies. The standard procedure on JV Guidelines is shorter
and easier, so the private companies preferred to apply this framework rather than BOT Law.

As for the JV for the water supply system in Boracay Island (Project nhumber 10), even though the
operation started only two years ago, the connection number increased sharply, and the construction
plan of WWTP was presented for improving the surrounding environment. The JV company,
“Boracay Island Water Company”, succeeded in obtaining the acceptance of concessional loan of the
Philippine Water Revolving Fund (PWRF) from DBP, and the service management is going quite well
by taking advantage of private financing and their wide knowledge.

In terms of the JV guidelines itself, it is criticized in terms of its low transparency, the limited
participation of regulators during the project formulation phase, and unspecified allowable maximum
rate of return of the JV company. These issues are some of the main reasons for the proposal to amend
the present PPP related Laws.

(4) The Bulk Water Supply Projects Conducted Through GPRA
(Project numbers 8, 9, 12, 13)

For the bulk water supply projects which do not need tariff collection from users, the service is
defined as one of service procurement, and GPRA is applied as the legal framework.

The capacity of each WSP is relatively poor, hence the formulation of these past projects has been led
by the private sector. The procedure of the GPRA enacted in 2003 is simpler than BOT Law. Hence,
private companies prefer the GPRA to BOT Law.

Previous bulk water supply projects started successfully in several WDs. However, flexible tariff
adjustment is not permitted for projects that utilized the GPRA framework (please refer to Chapter
10.2.2). Hence, there is a possibility that the private sector cannot recover the capital cost if the
external financial situation worsened during the contract period of around 10-15 years.

10-11



The Study on Institutional Improvement for PPP in the Philippines
Final Report

10.2.2 Adopted Legal Framework

(1) Adopted PPP Modality and Legal Framework

The relationship between PPP modality and legal framework is shown in the table below.

BOT Law, JV Guidelines and GPRA are applied in past projects. In terms of concession modality,
both BOT Law and JV Guidelines are applied depending on the operational scheme. For bulk water
supply project, GPRA has been applied as the legal framework.

Table 10.2-2 Applied PPP Modality and Legal Framework in the Past PPP Projects

. . . Contract
PPP modality Past Projects * Applied Law .
Period
(1)Metro Manila, (2)Subic, (3)Clark, BOT Law (Water Crisis
Concession (4)Bohol Act) Arozg:js 25
(10)Boracay, (11)Laguna, (14)Cebu JV Guidelines y
. Around 15
Lease (Affermage) (5)Magdalena, (6)Kalilangan, (7)Lantapan Not known years
Bulk water supply (8)Cagayan de Oro, (9)Legazpi, (12)Metro GPRA (Government 10 years — 15
(intake, WTP) Cebu, (13)Metro lloilo Procurement Reform Act) years

* Number indicated in the column corresponds to the number in the Table 10.2-1.
Source: JICA Study Team

(2) Comparison of Adopted Legal Frameworks

The adopted legal framework is compared in the Table 10.2-3. The detailed contents of the respective
Laws are explained in the chapter 2.

Table 10.2-3 Comparison of the Different Legal Frameworks for PPP Projects

BOT Law JV Guidelines GPRA
Enacted Year 1995 2008 2003
Overall Procedure
Duration 250-400 days 75-165 days 200 days
. . Government Procurement
NEDA-ICC (if the cost is . . .
Contract Approval more than PHF(’ 300 million) Head of Agency Policy Board (if the cost is
more than PHP 500 million)
Allow take-over by private Transfer of ownership from
Ownership Stays with Government sector; divestiture is private to public of procured
encouraged goods
Term Generally, long term Generally, short term Generally, short term
F j lei .
ees;zzzrzz::;ﬁf: en Fixed fees. Attached to
Fees . . No prescribed fees ABC(approved budget for the
predetermined parametric
contract)
formulas
Price Escalation Allow price escalation - Prohibits price escalation
. Provides incentives for large . . L .
Incentives o No incentives Prohibits incentives
capital investments
Income of Public Fee Income / Dividends None
Sector

Source: Knowing PPP, BOT and JV a Legal Annotation (Alberto C. Agra, 2011)

For projects implemented through the GPRA framework, the Government Procurement Policy Board
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(GPPB) is in charge of monitoring the project, and it is under the umbrella of Department of Budget
and Management (DBM). The participation of NEDA is limited to checking the contract documents if
the project is prepared using this framework.

Regarding the GPRA, there are several limits in terms of flexibility of the long-term service
agreement as it was originally created for short-term procurement contracts. Price escalation and other
forms of price adjustments are not permitted, and the private sector needs to shoulder higher risks.

Furthermore, the transparency of projects undertaken through JV Guidelines is lower as the approval
of contract and NEDA-ICC clearance are not needed. Also the rate of return is not limited whereas the
BOT Law specifies a 12% maximum (refer to Table 2.1-1 for more details), the service company can
make excessive profits, and it may result in the exploitation of users.

10.2.3 Lessons Learnt from the Concession in Metro Manila

In this chapter, water supply and sewerage service projects in Metro Manila operating under the
concession scheme are evaluated, and several problems and benefits of these PPP projects are
revealed. The projects were considered successful because the overall service performance continues
to improve, and tariff remains at an acceptable level.

(1) Brief History of Metro Manila Concession

Before the concession started, state-owned Metropolitan Waterworks and Sewerage System (MWSS)
was operating the water and sewerage service in Metro Manila. MWSS provided water for an average
of 16 hours per day to two-thirds of its coverage area. The MWSS was not financially independent,
and relied heavily on government subsidy. To improve this situation, then-President Ramos pushed
the Philippine Congress to pass Republic Act No. 8041, the National Water Crisis Act of 1995. To
implement the National Water Crisis Act of 1995, President Ramos then issued Executive Order 286
(December 6, 1995) and Executive Order No. 311 (March 20, 1996) which enabled MWSS to enter
into arrangements, resulting in the involvement of the private sector in any or all of the segments,
operations and/or facilities of the MWSS.

In order to enhance its competitiveness, the service area was divided into two zones, the East and
West, and the service rights were awarded to different concessionaires. The bidders who proposed the
two lowest tariffs were awarded the service rights.

The concession agreements (one for the East Zone and another for the West Zone) for water and
sewerage service in Metro Manila were signed in 1997. The service operation was handed over to the
concessionaires for 25 years from MWSS to Manila Water Company Inc. (MWCI, east zone, Ayala
Corporation Group) and Maynilad Water Services Inc. (MWSI, west zone, Lopez-French Suez
Group).

After the concession started, MWSI (West Zone) nearly went bankrupt in 2002 because of the low
tariff rate and the doubled concession fee brought about by the depreciation of the Philippine peso
against the US dollar. MWSI and MWSS went through a long arbitration process. Afterwards, the
dispute between the GoP and MWSI was resolved by the company was filed under corporate
rehabilitation law, and the parties entered into a Debt and Capital Restructuring Agreement (DCRA).
The service was handed back to MWSS in 2005 and MWSS awarded the West Zone concession to the
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Joint Venture of Metro Pacific Investment Corporation (MPIC) and DMCI Holdings in 2007.

In contrast, the financial condition of MWCI (East Zone) improved especially after the year 2002
because of an increase in revenue arising from tariff rate increase and supply area expansion.
Afterwards, MWCI became a publicly-listed company in 2005.

2) Improvement of Service Performance

From the technical aspect, the service level of water supply improved rapidly because of private
management. The data on the number of service connections and Non-Revenue-Water (NRW) rate is
indicated in Figure 10.2-2.

The report on “Public-Private Partnerships for Urban Water Utilities (World Bank, 2009)”, which
analyzed 36 long-term water concession projects in developing countries, mentioned the merit of PPP
projects as shown in the increase in service connections and coverage ratio in most of these successful
projects. Nevertheless, the report concluded that the NRW rate is not necessarily reduced by private
operators.

During the first five years of private operations, the number of service connections increased by
around 30% in both areas by utilizing the sufficient budget of the private companies. Generally, the
rapid increase in the number of service connections is the result of private sector involvement in water
supply sector, and this is true for the two Metro Manila concessions.

Regarding the pro-poor policy, the two concessionaires started their service expansion programs in
economically-depressed areas called “Tubig Para Sa Barangay (Water for Depressed Communities,
MWCI)” and “Bayan Tubig Program (MWSI)”. Through these programs, the household service
connections increased by more than 150,000 in the poverty-stricken areas as of July 2003. People in
the economically-depressed areas were able to procure cheaper water instead of buying water from
private water vendors. In addition, the community was able to participate in service maintenance;
therefore the water service itself became even more sustainable.

The NRW rate improved rapidly from 52% in 2002 to 13% in 2010 in the East Zone as shown in the
figure below. This resulted from the huge investment in pipe facilities made by MWCI from 2002 to
2010. During the interview with the officials of MWSS-RO, they mentioned the methodology of
utilizing penalty/reward incentives through the tariff rebasing procedure to control concessionaires’
work. The latest NRW rate proved that the said regulation method has been functioning quite well in
the East Zone. The similar improvement is expected in the west zone and other future PPP projects
driven by the sophisticated tariff regulation method.
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Figure 10.2-2 Non-Revenue Water (NRW) Rate of Metro Manila (%)

(3) Failures in Tendering and Contract Document Preparation

During the preparation phase of the draft concession contract and tender procedure, International
Finance Corporation (IFC) fully supported the GoP and MWSS. However, numerous problems
emerged soon after the beginning of the concession services in 1997. This implies that preparation of
appropriate project is quite difficult especially for a concession scheme.

The MWSI almost went bankrupt after the year 2002. Basically, oversights in the bidding design and
Concession Agreement (CA) conditions are the main reasons for the financial downfall of MWSI.

i) As the bidding winner was selected based on the proposed tariff rate, the bidders proposed
excessively low tariff rates to win the bidding. The tariff rates of the winning bids for the two areas
were PHP 2.32/m? (east) and PHP 4.96/m* (west), which were only 26% and 56% of the existing tariff
at PHP 8.78/m°. As a result, the two concessionaires suffered from low revenue during the first few
years of operations.

ii) In the CA, the debt service requirements of MWSS (US$900 million) were given to two
concessionaires, and they are obliged to repay the said debt by concession fee every year. The
allocation of the said foreign debt between the west and east service providers was set at 9:1 ratio.
The MWSS determined the allocation ratio by considering the portion of the loan amount spent in
each area, though the burden of the west zone seems irrationally high when compared with the served
population ratio of 6:4 at that time.

iii) In 1997~98, the currency value of Philippine peso depreciated by half against the US dollar
because of the Asian Economic Crisis. The concession fee amount doubled as the concession fee
denomination was set in foreign currency. On the contrary, the revenue amount remained constant as
the foreign exchange rate factor was not included in the tariff adjustment formula.

Based on the above evaluation, several recommendations can be extracted for future projects as
indicated below:

- When it comes to bidding, technical proposal should be considered, as well as the proposed tariff
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rate to avoid excessively low tariff bidding.

- Terms and conditions of the CA (e.g., debt allotment ratio) should be decided based on the
detailed evaluation of the project profitability (PPP F/S, etc.).

- If the impact on the project profitability is critical, the exchange rate factor should be included in
the tariff adjustment formula to reduce the exchange rate risk.

(4) Increased Profitability by Flexible Tariff Regulation after 2002

MW(CI was able to make its service financially stable and was successful in becoming a publicly
listed company in 2005. After evaluating the financial conditions and the tariff change, it is
determined that the flexible tariff setting contributed most to the financial recovery of the
concessionaires.

Initially, sharp tariff increase was not permitted for the first ten years; however, MWSS-RO allowed
the tariff increase after the year 2002 in consideration of the financial downturn of both
concessionaires. The detail of all-in water tariff increase of each concessionaire is shown in the figure
below.

(PHP/m3) 40.8
40.00 3F4—M—
4a 338
328
35.00 324 T

30.2
350 | | —m—Tariff

30.00 //.»*/'jf/‘/sao Rate of
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19.9 199 19
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*All-in water tariff is calculated by including the whole tariff components of MWSI and MWCI, such as basic charge,
currency exchange rate adjustment, foreign currency differential adjustment (FCDA), environmental charge, prepayment
adjustment, value added tax (12%), and payment incentive.

Source: MWSS as of Dec. 2010 (unit: PHP/m3)

Figure 10.2-3 All-In Water Tariff for Metro Manila

Supported by the continuous tariff increase, MWCI has been making a decent profit ever since the
start of the fiscal year of 2002, and the company was successful in becoming a publicly-listed
company in 2005. Afterwards, it even started investing in water service projects in foreign countries
(Vietnam, India, etc.) and other areas in the Philippines.

If MWSS-RO had not permitted the tariff increase during the early period, MWCI might have
suffered from a lower revenue amount, and would not have been able to improve their service
performance including NRW ratio. Therefore, in terms of service sustainability, the tariff increase was
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the right decision.

10.3 PPP Project Risk in Water Supply Sector

(1) Risk Identification

Representatives from both the regulator (MWSS) and from the two concessionaires (MWCI and
MWSI) attended the analysis workshop conducted by the Study Team. The project case for the risk
analysis was a bulk water supply project with application of the legal framework of the BOT Law.

As the water demand increases in Metro Manila, MWSS is planning to extend the raw water source
provision in the service area in the near future. They are waiting for the final recommendation from a
World Bank study of the best effective water source out of several alternatives. The result of the risk
analysis can contribute to the design and preparation of the project contract and risk mitigation. The
particular details and conditions, such as the amount and quality of water to be treated, raw water
source, and service fee were not defined.

The number of risks are identified according to each risk category as summarized in Table 10.3.1
below. The whole detail is indicated in Appendix G-5.

Table 10.3-1 Number of Identified Risks in Each Risk Category

Project Phase Number (_)f identified
risks

(1) Design Risk 9
(2) Land Acquisition Risk 4
(3) Construction Risk 11
(4) Demand and Revenue Risk 4
(5) Operation and Maintenance Risk 16
(6) Political and Legislatives Risks 11
(7) Economic and Financial Risk 10

Total 65

Source: JICA Study Team

(2) High Impact Risk

From the identified risks enumerated above, several risks were defined as high impact risks
considering the probability of occurrence and the effect on profitability. Some of the major risks
which require further risk mitigation and/or transfer analysis include (see more detail in the Appendix
G-5):

- Delay in securing water rights;

- Failure or delay in securing ECC (Environmental Clearance Certificate);
- Incorrect technical/environmental assumptions at design stage;

- Delay in land acquisition;

- Interference from third parties (e.g., protesters and NGOSs);

- Insufficient amount of raw water;

- Occurrence of Force Majeure;

- Unexpected climate change;

- Penalty for service stoppage (influence to industry, water scarcity)
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The discussion focused on the following issues.

e  Capacity of private entities

During the discussion, the representatives from the private sector seems capable of managing several
design, construction and financial risks which they have already handled, manipulated and/or
experienced in the current concession contract.

The private entities paid more attention to the risks which the government side can only mitigate or
compensate to a loss, for example, delay of “Water Rights” or “ECC”, and occurrence of Force
Majeure or unexpected climate change. The clear and detailed definition should be specified for
proper allocation of these risks in the contract document for a clearer understanding of both parties.

e Revenue Risk

In addition, the attendees noted the importance of revenue conditions, such as price adjustment
formula and guarantee of buying water. In case the BOT Law is applied (neither JV Guidelines nor
GPRA) to the project, the tariff adjustment formula can be adopted similarly as the present concession
contract in Metro Manila where the exchange rate risk and other extraordinary risks are mostly
mitigated. Based on their experience, the adoption of a simple and automatic calculation is desirable
to avoid any long-term negotiation between the regulator and the concessionaires.

e Feasibility Study (F/S) Risk

Normally, the technical condition risk should be taken by the private sector as stipulated in the
contract even if the feasibility study or the project document is not well prepared. Hence, the quality
and veracity of the study results are keenly evaluated by the private sector.

(3) Findings from Risk Workshop on PPP Projects

In conclusion, the study team perceived that the private companies have sufficient knowledge in
handling and managing the project risks from the technical, financial and legal aspects as a part of the
project implementation entity. Their past experiences of more than ten years and broad human
connections make it possible to formulate projects in any area in the Philippines as long as the
investment circumstances allows it.

In contrast, from interviews with public institutions such as LWUA, DILG and MWSS, the Study
Team learnt that there is no specific team, group, or ad-hoc committee which is in-charge of PPP
projects, and the information on projects are not sufficiently shared among the government
institutions. In conclusion, the training and institutional support for the government regulatory body is
necessary to bridge the gap of knowledge between private and public entities.

10.4 Constraints on PPP Project Promotion

Through the previous evaluation, the following items are considered as the constraints on PPP project
promotion in the water supply sector.
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(1) Poor Government Initiative

In consideration of the past PPP projects, several private companies are ready to embark on these
profitable projects, and are capable of managing the legal procedure of appropriate document
preparation and risk allocation. The current financial situation which enables the private companies to
borrow enough funds is also favorable to the private sector.

In contrast, government initiative for PPP promotion in the sector is lacking. In the sector roadmap
“Philippine Water Supply Sector Roadmap (2010)”, which describes the outline of sector
development plan until 2025, there is no mention of any concrete policy or target for promoting PPP.
Several regulators operate projects separately following their own mandates and their strategy is not
integrated on the national level.

NWRB is obliged to monitor and regulate the PPP projects as well as all the other water supply
projects, though with only 90 staff members, the agency is not large enough to monitor the services. It
is revealed that there are no specific teams or groups in charge of PPP projects in LWUA and DILG,
and both institutes do not have the detailed information on past PPP projects implemented by WDs
and LGUs. MWSS has the extensive knowledge and experience in regulating private companies in
Metro Manila, though the agency is only obliged to regulate within the service areas. This implies that
the PPP Project Monitoring System is not functioning well.

Considering the past experiences (including Metro Manila) without any guidelines or support from an
experienced regulator, the preparation of tender documents and sample contract is quite difficult for
WSPs. However, there is no special guideline for PPP projects in the sector or a typical model
template for the concession contract and JV agreement. With regards to the best PPP practices of the
LGU or WD, information management largely depends on support from international donors because
government organizations do not take the lead in disseminating information to WSPs.

(2) Poor Profitability of Water Supply Service in Rural Areas

- Lower tariff level

The tariff levels of WDs and LGUs were kept low in consideration of the paying capacity of the poor
residents. It is common that the tariff rate will cover only the O&M costs, and is not large enough to
cover the capital investment cost for service expansion. WD is basically managed financially
independent as a GOCC, though they sometimes receive subsidy from the central and local
government units. The situations of WSPs run by LGUs are even worse, as their financial statement is
prepared into one local account. Owing to this, the financial condition of the service is not clearly
evaluated, and the service is easily subsidized by the account of LGU.

- Size of water service is too small to conduct the projects effectively

In general, higher project efficiency is achieved by larger-sized projects. Several performance
indicators of service efficiency such as the staff numbers per 1,000 connections and the production
cost per 1 m® improves in proportion to the project size increase.

As stated before, water services are divided into very small projects in the Philippines. The average
service population is estimated to be only around 19,500 for WDs and 2,500 for LGUSs. In addition,
the WD and LGU services are under the regulation of different agencies, which then makes it difficult

10-19



The Study on Institutional Improvement for PPP in the Philippines
Final Report

to increase the project size in the country.

(3) Difficulty in Selecting Appropriate PPP Framework

The PPP Center, which coordinates national infrastructure PPP projects, is expected to give advice for
the appropriate project design, financial measures and PPP modality. However, in case the project is
formulated through JV Guidelines and GPRA, the responsibility of NEDA can be limited to checking
of the contract documents, and in such cases, the original mandate of the PPP Center is not applicable.

Moreover, in consideration of the current situation at the PPP Center and related agencies, none of
them has a special team for promoting PPP projects, and the past information is not collected or
evaluated. Also, there are no other projects which used the BOT law after the year 2000, and the
practical knowledge for project formation is retained only by several persons. This current situation
makes it difficult to choose the appropriate PPP framework to successfully implement future PPP
projects.

10.5 Recommendation for Further PPP Promotion

As a result of the in-depth evaluation and analysis of the present situation, PPP projects should be
promoted through the following recommendations:

(1)  Acceleration of PPP formulation in urban areas by government initiative
(2) Improvement of financial management level based on the long-term strategy
(3) Appropriate PPP scheme selection

The details of the recommendations are discussed below:

(1) Acceleration of PPP formulation by Government Initiative (In Urban Areas)

The result of the concession projects in Metro Manila is mostly satisfactory as the service level and
access was improved and the tariff is set at an acceptable level. The PPP projects should be continued
in the big urban cities where the financial condition is much healthier than the rural cities.

a) Committee in charge of PPP promotion should be established

A special committee or group for PPP promotion should be established with representatives from
LWUA, DILG, NRWB, MWSS and PPP Center (NEDA). LWUA has more staff available and it has
the tariff setting and technical assistance capability. Furthermore, more possible projects will be
formulated in larger WDs. Hence, it is recommended that LWUA takes leadership of the committee.

First and foremost, the information on PPP projects should be disseminated among the members.
LWUA needs to collect the information about the PPP projects conducted by WDs. And similarly,
NWRB or DILG needs to collect information about JV and PPP projects implemented by LGUs.
Afterwards, PPP project policies should be discussed and integrated among these agencies based on
the long term plan.

In case the WRC, the national integrated regulatory body, is formulated in the future as recommended
by World Bank, the role of the committee should be handed over to WRC for the regulation of PPP
projects.
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b) Publication of sample documents and guidelines

The special committee needs to prepare the necessary documents for promoting PPP projects. The
preparation of these documents contributes to reducing the documentary work of WSP during the
project formulation period. The document includes the following:

Q) Guidelines of PPP project formulation and project implementation in water supply sector;

(i) Introduction of the best practices adopted on projects managed by both WDs and LGUSs;

(iii)  Sample tender documents/contract for concession, lease and bulk water supply modalities.
The contents should correspond to each legal framework (BOT Law, JV guidelines, and
GPRA); and,

(iv) In house training kit for the government organizations and WSPs

(2) Improvement of Financial Efficiency in Rural Areas

After the large-scale urban cities, the financially healthier WDs will be the next target for PPP project
implementation. At present, efforts for improving the financial conditions are made continuously in
any WSPs supported by international donors and government. The acceleration of the said activities
for improving the project profitability is expected to attract the private sector participation in the
management of the services.

a) Achieve the appropriate tariff level

For all kinds of PPP modalities, the tariff level should be set adequately high to make the financial
condition of WSPs healthy. The basic principle of full cost recovery should be well shared among
users through seminars or education programs so that the income can cover both the O&M and capital
investment costs.

b) Increase the project size

The project size and service efficiency are directly inter-related in the water supply sector. The project
size should be made larger for achieving the effective management.

The first measure is to amalgamate several WSPs into one. The size of WDs and LGUs are generally
smaller than that of the other countries, and there might be significant inefficiencies in management.

In addition, the following measures should be considered to increase the project size during the
project design phase.

> Bundling several projects (integrating several small-scale PPP projects),
> Formulation of large-scale bulk water supply projects which provide water to multiple
WSPs

(3) Appropriate PPP Framework Selection

Following the large urban cities, the financially healthier WSPs will be the secondary target for PPP
projects. The efficiency and profitability of these projects can be lower, and several measures should
be taken to make the PPP projects more attractive to private companies.

a) Establishment of subsidy system for PPP projects

Especially in rural areas, government support provision is needed to make the projects more attractive
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during the construction and O&M stages. Some of the subsidies applied on several past projects
around the world are shown below:

- Subsidy for capital cost

Concessions with public subsidies for investment are implemented in order to have higher
profitability in Colombia (PME program), Ecuador (Guayaquil) and Argentina (Cordoba and Salta).
Capital cost of distribution network in a specific area is subsidized for small-scale service in
Cambodia.

- Subsidy during O&M phase
In Senegal and Ivory Coast, connections in the poorest areas were provided free of charge, adopted as
one measure of a pro-poor scheme.

The impact of subsidy for capital costs is similar to the hybrid scheme adopted in the other
infrastructure sectors where huge capital investment is subsidized by the public side and only O&M is
managed by the private sector. The fund source is provided mainly by the central government based
on the long-term PPP promotion plan.

The subsidy during the O&M phase is often linked to the pro-poor scheme as the regulator can select
which user group will receive the subsidy. The regulator needs to consider how the subsidy affects the
profit of the private company and users, and has to choose the best effective method.

b) Incentivize private companies to apply BOT law rather than JV guidelines or GPRA

The history of past PPP projects revealed that the projects outside Metro Manila are led by the private
sector. As mentioned in Chapter 2.3.2, BOT law is differentiated as it has the advantage of tax
exemption, and allowable government contribution on investment of up to 50% (for solicited projects).
Interestingly, the private companies preferred the simpler legal procedures of the JV Guidelines or
GPRA more than the BOT Law to avoid procedural delays.

Now being considered as an amendment of BOT law, the incentives for private companies should be
enhanced to overcome the merits of JV Guidelines and GPRA which has low transparency. Also, the
unnecessary procedures required for approval should be omitted to create a legal process in BOT Law
that is faster and more efficient.

c) The adoption of Lease Contract (or Management Contract) should be considered

In order to introduce the concession contract, strong political leadership is needed because the
institutional restructuring of the existing water provider is inevitable which will raise opposition from
existing employees. Also, the establishment of a new individual regulatory body is needed in the
Philippines where a national-level regulatory body does not exist.

In considering the above difficulties, the application of other alternatives of PPP modality, such as
lease (affermage) contract or management contract should be considered.

The objective of adopting a lease contract is more focused in improving the service efficiency. The
public side remains holding the role of major investment, and a regulatory role of private entities
becomes relatively simple.

The characteristics of typical PPP modalities are summarized below:
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(1) Concession: Public sector remains the owner of the facility. The private sector is required to
operate, maintain, manage, construct and rehabilitate the system in a specific area during the
contract period. Tariff collection is handled by the private sector. More importantly, the operator
is responsible for all the capital investment. A concession contract is typically valid for 25-30
years so that the private entity will have sufficient time to recover the capital investment and
appropriate return. The longer term contract complicates the bidding process and contract design.

(2) Lease (Affermage): Private sector is in charge of O&M of facilities typically for a period of 10
— 15 years. The public sector manages the financial aspect of the new/existing facility investment.
The O&M service fee is paid for the O&M service provided by the private entity. The revenue of
the private sector varies depending on the chosen modality. The revenue comes from the lease
charge for lease contracts, and the tariff collected by users for affermage contracts. The
sophisticated regulatory framework is not required for lease (affermage) modality since the public
sector handles the facility investment, and contract period is relatively shorter.

(3) Management Contract: Management contract expands the services to be contracted out to
include some or all of the operations and management of the public service. The daily
management control and authority is assigned to the private partner or contractor. The contract
duration is usually from 2 to 5 years. The revenue is paid by the fixed fee with some performance
incentives.

Table 10.5-1 General PPP Modality Applied to Water Supply Service

Facility .
Investment Revenue of Private Typical
PPP Modality Asset Owner . Financing | O&M Facility | Contract
during O&M Sector .
Period
phase
Around
. L . . . Collected tariff f Whol
(1) Concession Public/Private Private Private Private onecte an rom _o_e 25 - 30
users facility
years
Collected tariff from
users, and Around
(2)Lease Public Public Public Private (I) pays _Iease fee (Lease) Wh_o_le 10 - 15
(Affermage) (ii) retains fee based on | facility
years
the volume of water sold
(Affermage)
Whol
(3)Management or o Around
g Public Public Public Private | Service Fee . 2 - 5
Contract partial ears
facility |

* The above conditions and definitions do not necessarily correspond to past projects implemented in the Philippines.
Source: JICA Study Team
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CHAPTER 11 ENERGY SECTOR

11.1 Sector Characteristics

The Philippine energy sector is divided into the following major industries:
Oil and Gas Industry
Electric Power Industry
Renewable Energy Industry

Energy Efficiency and Conservation

(1) Energy Diversification and Self-sufficiency

Oil remains the Philippines' main source of energy. However, the country has steadily reduced its
dependence on imported oil since the mid-1990s, when it accounted for more than one-half of the
country's energy use. In 2009, oil made up around one-third of the Philippine energy consumption.
The decline in the importance of oil reflects a substantial increase in the use of coal and natural gas,
which, as combined, now account for about one-quarter of the national energy consumption,
compared with less than one-tenth in the mid-1990s.

2009

Biomass
14%

Natural Gas
8%

Geothermal
23%

Source: DOE
Figure 11.1-1 Energy Mix Diagram 2009
The transport sector remains the biggest user of oil, accounting for 65.03% of the total oil requirement

in 2009. The main thrust of the transport sector is to increase use of alternative fuels and emerging
technologies.
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Table 11.1-1 Oil Utilization Situation 2009

Million BBlIs Percent Share
Transport 67.5 65.03
Industry 10.0 9.63
Residential 9.8 9.44
Power 8.3 8.00
Commercial 6.7 6.45
Agriculture 15 1.45
Total 103.8 100.00
Source: DOE

The target reduction of imported oil dependence in the transport industry depends on the acceptability
of using alternative fuels."

With the proposed extension of the natural gas pipeline from Batangas to Manila (BatMan 1 and 2
projects), the Natural Gas Vehicle Program for Public Transport (NGVPPT) will pave the way for
more reduction in imported oil requirement in the transport industry.

BatMan 1 and 2 is considered a huge capital intensive project while the NGVPPT, aside from the
huge capital requirement, is a multi-sectoral collaboration; the DOE should encourage active private
participation and should lead to the formulation of an effective PPP scheme in the sector.

The demand for petroleum and related products in the power sector was low, around 8% of energy
used in the power sector in 2009, mainly owing to the global recession and an associated decline in
world trade, which led to lower demand for generated power. The main energy sources of power
generation were natural gas and coal which constituted 33% and 26% of energy used in the power
sector in 2009. The demand for oil in the power sector is likely to remain weaker compared to other
sources of energy, such as coal and natural gas. The continuous increase in the international price of
crude oil will put an additional downward trend on the demand for oil.

L Alternative fuels are substantially non-petroleum, which is consumed to provide energy to power an engine and yield
energy security and environmental benefits: Natural gas (compressed or liquid), mixtures containing _% or more by volume
of alcohol fuel including ethanol and methanol, biodiesel (coco-biodiesel or coco-methyl ester), electricity (electric vehicle,

hybrid vehicle), hydrogen, coal-derived liquid fuels, and fuels derived from biological materials.
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2009
Oil
8%
Geothemal
Hydro
16%

Natural Gas
33%

Source: DOE
Figure 11.1-2 Fuel Diversification in Power

Although coal-fired power plants continue to attract criticisms from environmental groups, the
government is favoring the use of coal. Several new coal-fired plants are expected to become
operational in the period of 2010 to 2020, and the government will have to use more domestic coal if
it is to achieve its target of reducing the country's dependence on imports.

Owing to an expansion of coal production at the Semirara Mines® in the Visayas and new mines in
Mindanao, the Philippines will reduce the volume of coal that it imports even as it makes greater use
of the fuel to generate electricity.

Positive trends in the development of local energy sources indicate the diminishing need for
importation of oil and coal as seen during the period from 2009 to 2010 and it is very possible that the
60% energy self-sufficiency may be attained soon. Government efforts must be focused on
encouraging private initiative and the creation of a win-win industrial environment for the
government, the private sector, and the public in general.

(2) Private Sector’s Intervention in the Industry
Power Industry

The onset of the power crisis in the early 1990°s paved the way for the massive entry of independent
power producers (IPPs). The build-operate-transfer (BOT) scheme was mostly resorted to by the
implementing agencies to overcome the power crisis. IPPs had two options of selling electricity. One
is to sell electricity to distribution utility companies (DU) or sell electricity to NPC based on a power
purchase agreement (PPA). The latter is known as the “take or pay” in which NPC is required to buy
the minimum capacity of electric supply.

2 Semirara Mines is a surface open cut mining of thermal coal from its Panian mine on Semirara Island, in the Antique

Province. It covers an area of 55 square kilometers and is located 350 km south of Manila.
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The RA 9136 or the Electric Power Industry Reform Act (EPIRA) was enacted in 2001 in order to
restructure the power industry including the privatization of the National Power Corporation (NPC)
and the National Transmission Corporation (TransCo). The Power Sector Assets and Liability
Management (PSALM) is responsible for taking ownership of all existing generation assets, liabilities,
real estate assets and all other disposal assets of the NPC. PSALM shall privatize and dispose these
assets with the objective of liquidating all NPC financial obligations. EPIRA mandated the
privatization of TransCo through an outright sale or management of concession contract.

In the course of power sector reform based on EPIRA, the Philippine Wholesale Electricity Spot
Market (WESM) administered by the Philippine Electricity Market Corporation was established. The
emergence of WESM where their members (distributors, generation companies, IPP administrator,
bulk consumers) sell or purchase generated electricity at market price will make the industry more
competitive with the emergence of many market players.

Natural Gas Industry

The intervention of the private sector into natural gas supply projects is absolutely required because of
the large scale of the projects in terms of technology and capital. The Philippine National QOil
Corporation (PNOC) is a holding company (GOCC) under which the PNOC-EC executes oil/gas
exploration projects based on contracts in favor of the government. Government and private entities
usually utilize the Joint Venture (JV) model scheme. The PNOC-EC bids out an area identified with
mining potential for exploration and select a winner offering the best financial, technical, manpower
and equipment proposal. For example, in the case of the Malampaya Deep Water Gas-to-Power
Project, Chevron Malampaya LLC and the PNOC-EC entered into a contract for natural gas
exploration, and Chevron has a 45% stake while the PNOC-EC retained a 10% stake.

The pattern of energy use in the country is likely to shift from conventionally oil-dominated
consumption to energy diversification using coal and natural gas. The proposed extension of the
natural gas pipeline from Batangas to Manila and re-gas plants for imported liquidized gas will be the
principal energy development project for economic growth in the country. Main consumers of natural
gas are the transport sector and power industry. The private sector’s participation in the combined
project of gas pipeline with LNG centers (re-gas plant) will be absolutely necessary but the huge
capital cost appears to lower project profitability causing the discouragement of the private sector’s
participation in the project.

11.2 Evolution of PPP in the Sector
(1) BOT (Existing IPPs)

The first BOT agreement for an IPP was made in 1988 and since then 68 BOT contracts were entered
into by the Philippine government. Out of the 68 BOT contracts, 22 were signed during the power
crisis from 1991 to 1993. Nevertheless, Executive Order 215 allowed Distribution Utilities (DU) and
large power users to own power generating plants. Furthermore, the NPC continued contracting with
new IPPs, although the World Bank gave the government a warning message that an oversupply of
electricity might be coming. The credibility of the IPP-BOT setup was then eroded due to an
oversupply of electricity.
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The Inter-Agency Commission (IAC) was created during the promulgation of EPIRA (2001) to check
IPP contracts made then. IAC investigated 35 IPP contacts based on the BOT scheme and
renegotiated with 20 IPPs whose contracts were judged to be defective. Since the NPC was requested
to purchase fixed or minimum electricity supply from IPPs, the renegotiation was successful to curtail
part of an oversupply of electricity, resulting in savings of up to US$2.95 billion, equivalent to
US$0.098/kWh. The IPPs whose contracts were judged to be defective finally agreed to limit their
capacity claim in the “take or pay” scheme of their contracts.

The emergence of WESM made the IPP-BOT an outdated scheme since many generation companies
(direct WESM members) directly sell electricity to purchasers (distribution companies, bulk
consumers and wholesale agents). The “take or pay” scheme is no longer sustainable since PSALM
needs to sell the NPC’s generation assets in order to settle the debts of the state-owned power firm
(NPC).

(2) Concession Agreement

The EPIRA mandated the privatization of the National Transmission Corporation (Transco) through
outright sale or management concession contract. Transco is mandated to monitor the concessionaires’
compliance with the terms and conditions of the concession agreement for operation and maintenance
of transmission lines. The National Grid Corporation of the Philippines was given a franchise for
operation in November 2008 and won the competitive bidding and started with the O&M works in
January 20009.

Transco’s nationwide network consists of 20,236 circuit kilometers (combined length of transmission
and sub-transmission lines) and their capacity was reported to be 24,607 mega-volt amperes.

(3) Preference to JV Agreements rather than BOT

The PNOC, being a GOCC, is mandated to generate income from its business dealings. It is using the
JV modal scheme in its project development and implementation. Technical capability and the sound
financial status of PNOC made it capable to function effectively on its own.

The BOT modal scheme is primarily implemented due to lack of government funds to construct
infrastructure and development projects necessary for economic growth and development. The BOT
scheme taps the private sector to finance these projects. By way of incentives, the BOT scheme
encourages the private sector to provide financial assistance to keep the government from spending its
scarce resources.

In the case of PNOC, a BOT scheme may not be preferred as the GOCC, as a profit-making body, will
start earning project revenue after the contract finishes.

(4) Pro-Poor Initiative

With the onset of Renewable Energy (RE) rural electrification initiatives, the DOE made a service
contract with AMORE Winrock (Winrock International as a non-profit entity that works with people
in the US and around the world) in order to implement the rural electrification project called
“Alliance for Mindanao Off-Grid Renewable Energy”. The DOE provided grant fund to the
implementer that operates the project located in Mindanao Island. Winrock International, financed by
USAID, has been assisting the implementer in the operation and maintenance of the project.
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From the private-side point of view, the following are some salient points contributing to the difficulty
in implementing the project.

a) Challenge of financing: Banks are less likely to provide loan to the project due to lack of
loan qualification of the beneficiaries. Although a micro-finance would be a possible source
of fund because no guarantee is required, the beneficiary is not capable of settling such a
loan and repaying the balance.

b) The rural electrification in the off-grid system is not profitable at all so it hardly entices the
private sector to participate in such a non-profitable project.

At the moment, the pro-poor approach to PPP rural electrification projects is not financially viable.
Perhaps on-grid projects using renewable energy may be candidates for PPP projects if the project is
managed under FIT (Feed-In-Tariff) law.

11.3 Natural Gas Industry Development

(1) Government Initiatives

There are existing laws and policies which enable natural gas to be extensively used for the country’s
economic development. Executive Order No.66 designated the DOE as the leading agency in the
development of the Philippine natural gas industry. The Natural Gas Vehicle Program for Public
Transport encourages the transport sector to use natural gas. The Board of Investment under the
Ministry of Trade and Industry gives investors numerous incentives, such as, i) tax holidays for new
projects (4-6 years), ii) duty free importation of capital equipment, iii) additional tax reduction for
necessary infrastructure projects, and iv) employment of foreigners.

(2) Potential Market

Power Generation

The gas-fired power plants started with three power plants: i) San Lorenzo Power Plant (560 MW,
operating since 2002), Sta.Rita Power Plant (1,000MW, operating since 2002) and Ilijan Power Plant
(1,200MW, operating since 2002) in Batangas. These power plants use natural gas supplied from the
onshore gas plant (operating 2001) where gas transported through an undersea pipeline from
Malampaya is processed. These gas-fired power plants further filled the new capacity requirements by
2008 including the conversion of the 900-MW Sucat (Manila), 600-MW Malaya (Quezon City) and
600-MW Limay (Bataan Peninsula) power plants. Natural gas shares the largest or 33% of fuel
consumed by power plants in 2009, as shown in Figure 11.1-2. The planned natural gas pipeline
projects from Batangas to Manila (BatMan 1) and from Bataan to Manila (BatMan 2) are expected to
augment power generation for base loads in the Metropolitan Manila area. The location of gas-fired
power plants is shown in Figure 11.3.1.
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Figure 11.3-1 Location of Gas-Fired Power Plants

Industrial and Residential Demand

There are over 20 industrial parks located along the Batangas-Manila corridor. Bulk consumers using
small gas-turbine engines could be potential users of natural gas. Gas as clean energy will be
increasingly utilized for heating/cooling and cooking in commercial and residential areas. Gas may
potentially replace LPG as cooking fuel.

Transport

The DOTC has been promoting the Natural Gas Vehicle Program for Public Transport. It already
provided nearly 1,300 public transport vehicles in the Metropolitan Manila area by 2003. The same
program was also extended to the neighboring cities to further promote clean gas-fired vehicles.

(3) Supply of Natural Gas

Domestic Resource

The Philippine Malampaya gas field is reported to have a reserve estimate of 2.5 to 4.5 TCF and is
expected to last until 2022. The existing three power plants (San Lorenzo, Sta.Rita and Ilijan) located
onshore of Batangas are supplied from the Malampaya gas field through the onshore gas plant. This
gas plant is reported to have additional supply capacity of nearly 500 MW in terms of power
generation. Although a DOE paper (The Philippine Natural Gas Industry) says that the country has
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about 25 TCF of natural gas in undiscovered resources in 16 petroleum basins, this could require
tremendous investment cost. Eventually, the DOE has to consider imported natural gas for potential
gas market.

Imported Natural Gas

There are two importation options. One is liquefied natural gas (LNG) transported from Brunei,
Indonesia and Malaysia. The other is natural gas through pipeline interconnection with the
Trans-ASEAN Gas Pipeline. The first option needs LNG vessels and permanently-moored floating
storage re-gasification units that re-gas liquefied natural gas. The feasibility study of the
Trans-ASEAN Gas Pipeline was studied by the ASEAN Energy Management and Training Center and
the European Union. The Philippine government reviewed the Study and plans the construction of an
interconnection pipeline from Palawan Island to East Natuna-Sabah (Malaysia). Nevertheless the
planned interconnection pipeline appears to be ambitious, having a length of 1,540 kilometers with a
diameter of 42 inches. In short, the short-term plan of imported gas could be the first option which
will require the construction of energy terminals or floating storage that re-gas liquefied natural gas
transported by LNG vessels.

(4) Gas Pipeline Projects

In order to cope with a growing demand for natural gas in the Metropolitan Manila area, the DOE has
an extensive plan composed of the following gas pipeline projects:

a) From Batangas to Manila with a length of 80-100 kilometers (BatMan 1)
b) From Bataan to Manila with a length of 130-150 kilometers (BatMan 2)
c¢) From Bataan to Cavite with a length of 40 kilometers (Bat Cave)

d) LNG terminals in Bataan and Batangas

e) Conversion of thermal power plants to gas-fired power plants

The DOE’s plan appears to be dynamic, needing huge capital investment. The government has never
implemented such an extensive gas pipeline project on the ground so far. The PNOC will be
responsible for the gas pipeline projects as the implementing agency. Nevertheless, it is just a holding
GOCC without project implementation experience. The following issues are to be taken into account
for implementation of gas pipeline projects:

a) Demarcation of concession

A gas supply concession would be determined based on the routes of the planned gas pipeline. For
instance, a concessionaire of BatMan 1 re-gases imported liquefied gas at the LNG terminal in
Batangas and sells gas through the pipeline to consumers such as the existing Sucat and Malaya
power generation plants and a number of economic zones such as the Laguna Techno Park.

b) Project contractual arrangement

At present, the PNOC does not have a franchise company specializing in gas pipeline projects so the
prevailing JV is not applicable to the gas pipeline projects. The gas pipeline project including LNG
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terminals could be entirely built by the private sector having their own funds, technology and risk
management knowhow. The appropriate contractual arrangement would be the Built-Operate-Transfer
scheme under which a Special Purpose Company is to be established. The PNOC may be a
contracting agency. The private investor to an SPC will definitely be an experienced foreign company.
In this regard, unsolicited proposal applied to the JV scheme will not be appropriate so PPP project
processing based on solicited proposals could be pursued.

c) Tariff

The end-user price of gas is linked to the price of alternative fuels substituted by natural gas. The
rationale is that consumers should not pay more for gas than for alternative fuels. For instance, the
end-users (gas-fired power plants such as Sucat and Malaya converted from the oil-fired ones) expect
that the price of gas is cheaper than that of oil. End-users are offered a discount in relation to
replacement cost as compensation for conversion cost and as an incentive to attract customers.

The problem is that the gas price is sensitive to the replacement cost in Manila and thus, on the
fluctuations in the world market price. When the world oil price starts to go on the downward trend,
the end-user price of gas should also be on the same path. A gas supplier would then face the risk that
costs will not be recovered by revenue. Total cost of gas supply service consists of i) cost of purchase,
ii) transportation, iii) operation and maintenance, iv) depreciation, v) tax, and vi) allowed return. If
the sales price is lower than the break-even price at investor’s expected rate of return, lasts for a long
time, the project’s viability would not be sustained. One major issue is the extent of the guarantee that
the government can offer to a concessionaire once revenue risk caused by the lower price occurs.

d) Financing structure

The gas pipeline project including an LNG terminal would cost hundreds of millions of US Dollars.
The financing sources of the gas pipeline project are as follows: i) equity from sponsors, ii) cash flow
from operation, iii) loan from sponsors, iv) sponsors and government bonds, v) commercial loans
from banks, and vi) loans from government financial institutions, and bilateral investment facility
through government financial institutions. Suppose an equity-debt ratio is 20/80, the debt finance
portion is preferably a loan with concessional interest. Otherwise, the Weighted Average Cost of
Capital (WACC) for the project: 80% debt at the average interest rate + 20% equity with a required
return on equity, tends to be high. It would result in a higher hurdle internal rate of return (IRR).

If a sponsor is a large company able to extend a sizable amount of concessional loan to a project
company, the WACC could be kept low. Nevertheless, such a loan would not be expected in gas
pipeline projects in developing countries. There could be a need for long-term concessional loans
from foreign donors (i.e., funds from private development windows of bilateral donors or multilateral
international organizations - ADB, WB) in order to reduce financial cost.

e) Risk management

Right-of-Way (ROW)

A compressed gas pipeline will proceed from the compressor station inside the LNG center to
end-consumers in Manila. The alignment of the compressed gas pipeline will proceed primarily along
national roads and maybe cross under the existing expressways and the railroad. The least cost route
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penetrating into the residential and commercial areas should not be selected to avoid a
time-consuming adjustment for route selection. In short, the ROW for the gas pipeline installation
appears to be physically easier than that for road construction usually needing relocation and
resettlement of affected residents.

The public sector is primarily responsible for the ROW acquisition. The PNOC will be the agency
responsible for the ROW for the gas pipeline installation but it has no previous experience on pipeline
projects on the ground. PNOC currently has franchise companies in the fields of exploration,
alternative fuels, shipping and transportation, management, and renewable energy. The PNOC
Alternative Fuels Corporation may be the right organization for the gas pipeline business, including
the ROW.

The ROW cost for the gas pipeline installation is comprised of the purchase cost of land along
pipeline route. The PPP Center announced that advanced expenditure on ROW by a concessionaire
would be spelled out in the project contract. The government then repays the advanced expenditure on
the ROW to a concessionaire by ensuring that the 1A (the PNOC) will have the budget allocation for
the ROW. This is considered as the most appropriate method to avoid the delays in construction.

An alarming social issue in ROW acquisition is the trend wherein business opportunists anticipate the
ROW project and pre-emptively buy land where the ROW will pass thereby causing land price to
increase. In this regard, the government should ban speculative land purchasing. Otherwise, the
government will be forced to purchase the land at a higher price.

Demand Risk Sharing

The selling price of gas to end-users is linked to the price of alternative fuels substituted by natural
gas. A big consumer (i.e. industrial/power generation) receives a gas price discount to compensate for
the required storage facilities provided the worldwide oil prices are reduced. The net revenue earned
by a concessionaire (a pipeline company) will be reduced due to a decrease in gas price and an
increase in transportation cost caused by demand reduction.

A revenue risk guarantee is often discussed in order to entice the private sector to participate in PPP
projects. Both the government and a concessionaire may add a pre-agreed parametric formula for the
government guarantee for revenue risk in a project contract.

Demand Risk Sharing: Minimum Income Guarantee (MIG)

Revenue generating projects mainly depend on both the evolution of the economy and the potential
competition of parallel facilities; in case of natural gas, alternative fuels. The government thus regards
minimum income guarantee (MIG) not only as a way of cushioning economic fluctuations but also as
a way of protecting a concessionaire from the effects of potential competitors on revenue generation
of the concession. Suppose the government defines MIG as 80% of the investment and O&M costs at
present value, the annual MIG line during the concession contract period can be estimated based on
the discount rate and growth of gas demand. The reason why 80% of the project investment is chosen
is that the portion of debt finance in the equity-debt ratio is assumed to be 80%.
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Figure 11.3-2

Minimum Income Guarantee Line

As shown in Figure 11.3-2, the government has to pay to a concessionaire in the period between A
and B. The concessionaire should share with the government part of the extra revenues obtained, in
case the concessionaire gains more income than the forecast revenues.

Demand Risk Sharing: Cap and floor

A cap and floor is another model for demand risk sharing. Figure 11.3-3 shows the ceiling cap and
floor for toll road projects.
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Figure 11.3-3 Floor and Ceiling Guarantee Model
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receives subsidy proportional to the traffic volume below the traffic floor.

Whichever model (MIG, Cap and Floor) is to be adopted, the government is constrained by limited
fiscal resources. The government fears that the implementation of two models can possibly bear risks
that will turn out to be too large in the future. That fear is more than reasonable since the demand
growth of natural gas and GDP growth are strongly interconnected with each other. Contingent
liabilities can be defined as the level of government exposure stemming from a contractual clause (a
guarantee, insurance) that entails commitments by the government. In the Philippines, the Department
of Budget is preparing budgetary provisions necessary for coverage of expected future payments.

f)  Applicability of hybrid system-based financing options

The gas supply project is largely divided into an LNG terminal with compressed natural gas refueling
station and a gas pipeline. The former will be financed by investors’ equity and commercial loans.
The primary concern would be how to finance the huge investment cost for a gas pipeline with a very
long length (nearly 100 km for BatMan 1). In this respect, hybrid system-based financing options
need to be taken into account. As introduced in Chapter 5, ODA channeling through GFls or PIPFF
would be used to finance the lower civil works (gas pipeline) while commercial loans or PSIF
channeling through PIFF can be used to finance the upper facility (LNG terminal). GFls providing
short-term loans with a 10-year maturity period would make an SPC bear the high financial costs so
the PIPFF providing the long-term financing terms will definitely be the more appropriate financing
option. Therefore, PIPFF needs to be urgently studied and established.
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CHAPTER 12 ESTABLISHMENT OF PPP FINANCIAL
INSTITUTIONS TO BE RECOMMENDED

There are two critical financial issues surrounding current PPP Framework. One is that government
subsidy is set at ad hoc basis, which often leads to its overpayment and therefore it should be well
managed to sustain the Fund itself as well as to enhance financial viability of the project to invite
private participants. The other is the unavailability of long-term loan with low interest rate. Although
there is enough liquidity in the market but the borrowing cost from the market are kept still high
reflecting the risk contained in the project. Maturity period is rather limited in the market for the same
reasons. To tackle the above two issues, we propose to establish two public financial facilities of
which features are described in the following.

)
1)

2)

3)

4)

5)

6)

(2)
1)

2)

Viability Gap Fund (VGF)

VGF is an unprogrammed amount appropriated annually to provide incremental support to
PPP projects of line agencies, local governments and GOCC's.

VGF provides subsidy for construction cost other than land acquisition. However, if it is not
possible under current Philippine conditions to exclude right of way cost from the VGF, then
government needs to identify separately the amount allocated for ROW. The maximum
amount of the subsidy to be granted from VGF should be decided — 30% of the project cost is
desirable but if ROW is included, this may go up to 50% as stipulated in BOT Law.
Management of the VGF may alternatively be: (@) by an inter-agency committee, with
representation from NEDA, DoF, PPP Center and DBM, or (b) lodged in a particular agency,
e.g., NEDA or DoF.

The sources of VGF would be from GOP and donors in the form of grant and/or concessional
loan.

Contracts for PPP projects would be awarded on the basis of the lowest VGF.

Total needed fund amount of VGF per year could be calculated as US 400 million, assuming
to provide subsidy with 20% of project cost for ten infrastructure projects of which average
project cost is US 200 million.

USD 200 million x 20% x 10 projects =USD 400 million (=JPY 30 billion)

Philippines Infrastructure Public Financial Facility (PIPFF)

The purpose of the PIPFF is to provide long-term, fixed-cost affordable financing that
will help bring down the debt service burden of the project and reduce the need for
government VGF and/or increase the number of important infrastructure projects for
Philippine development.

It will preferably be lodged in an existing public financial institution to be identified
to provide long-term and concessional loan. It can either be structured “on-book” of
the financial institution or off-book, as a trust fund (with the national government as
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3)

4)

5)

6)

3)

trustor).
Funding to PPP projects would be provided as co-financing with primarily local
private funders on a 50:50 basis, with the latter doing the due diligence and credit
evaluation. Selection criteria, approval guidelines and lending terms will be agreed
upon among the Philippine government, concerned institution/s, and development
partners
On-lending terms may include such features that lower the financing burden such
as—preferential fixed long term rates, early maturities being taken by local financiers
while PIPFF will take later maturities.
PIPFF will provide a flexible, quick disbursing component in traditional Yen ODA
package which normally requires longer processing time) that can provide staple long
term financing to support PPP projects more swiftly, and within full control of
Philippine authorities under the agreed lending guidelines of the program.
Total needed amount of PIPFF per year could be calculated eighty (80) % of the original
project cost, which is the remaining balance after deduction of subsidy through VGF, is to be
divided into 7 to 3 as Debt/Equity ratio. Then, the debt is to be equally co-financed by private
banks and public financial institutions, which would make the PIPFF loan 28% of the project
cost as below.

(100% - 20%0) x 70% x 1/2 = 28(%0)

And if PIPFF could finance 10 projects with its average project cost is US$ 200 mil, annual
needed fund would be US$560 million as below calculation.
US$ 200 million x 10 projects x 28% = US$ 560 million (=JPY42 billion)

Policy Issues to be Decided by GoP in Advance

In order to establish the two above mentioned institutions, VGF and PIPFF, and also for the two to
function efficiently, GoP needs to elaborate and then define policies on the following;

1)

2)

3)

4)

5)

Adoption by NEDA Cabinet level of PPP policies that encourage line agencies and private
investors to undertake PPP projects, particularly in cases where the projects have revenue
streams, and partial cost recovery potentials.

Adoption of clearer guidelines to identify PPP projects. An example of this (see
Figure 5.3-1), proposed by the DPWH Secretary, simply classifies projects based on
their economic and financial rates of returns (EIRR, FIRR).

Adoption of clear government policy at the highest level, i.e., NEDA Cabinet, on
appropriate tariff levels at the sector level, and tariff formula for individual projects
prior to such projects being bidded out.

Identification of land acquisition (ROW) cost, which ideally should be made by
government out of its own budget.

Adoption of a short list of major strategically important PPP projects, say no more
than 10, at NEDA Cabinet level, that will be provided priority attention of the
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(4)

national government in terms of provision of government support, speed and focus in
implementation for the remainder of the administration’s term (i.e,. up to 2016).

Expected JICA’s contribution for the Two Institutions

In line with the policy of Japanese government, JICA is ready to support PPP infrastructure projects
by extending ODA loan and PSIF as described below.

1)

2)

()
1)

2)

3)

ODA Yen Loan

- In addition to direct lending to a project, JICA could provide ODA loan to public institutions
like VGF (an account of government itself) and PIPFF (a public financial entity). For PIPFF,
ODA loan could be extended through GOP or directly with the guaranty of GOP.

- Terms of the ODA loan (2011) was annual interest rate of 1.4% with maturity period of 30
years with 10 years grace period, which would be enough concessional in comparison with
expected lending condition of PIPFF. ODA loan to VGF is deemed to be simply budget support
to which GOP is responsible for the repayment.

PSIF

- Private Sector Investment and Finance is a renewed financial facility which would invest
and/or lend to private companies and private projects in developing countries. PSIF could
finance to the financial facilities to promote development as well. Eventually PSIF’s finance to
VGF and PIPFF is not appropriate due to that its finance cost is higher than ODA loan, instead
PSIF could do to PIFF as well as private projects and PPP project.

- Terms and conditions of PSIF finance would be similar with them of IFC and Private Sector
Operations Department of ADB, which would be decided in considering the nature and features
of the projects. The most concessional terms would be less than ODA loan. PSIF could
participate in the equity of the projects with expectation of certain dividend.

Merits of Establishment of VGF and PIPFF

The VGF framework described above provides a more deliberate and systematic process in
allocating resources than current ad hoc practice driven by agency budget requests. By having
a lump sum, it also provides greater flexibility and efficiency in use of budget resources by
allowing allocation and reallocation depending on which projects are most ready:.

Such a framework can help attract additional resources from development partners, especially
bilateral funding sources, and help address envisioned long-term constraint for infrastructure
financing. Creating a lump sum VGF pool funded by ODA support, can sway bilateral
official funders to a quick disbursing mode of assistance, diversifying from traditional project
linked ODA with lengthy processing time.

Both the VGF and PIPFF facilities will help bring down the user charges for PPP projects,
and improve their economic and commercial viability, and public acceptance, esp. large
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4)

strategically important ones.

For the PIPFF, use of the GFI's borrowing authority/ties to provide off-budget support in the
form of long-term loans will help relieve national government budget constraints as this
reduces the required VGF.  Moreover, through co-financing with the private sector, the
PIPFF attracts additional resources, risk sharing and quality assurance, and thus high
confidence of financial viability and full recovery.

(6) Proposed TA for establishment of VGF and PIPFF

To accelerate PPP and also to keep sustainability of PPP system in the Philippines, the establishment
of the two public financial institutions would be highly recommended. However, these would not be
newly established, would be lodged in existing GFls. To materialize the proposal of the establishment
of the two institutions, it would be appropriate to provide technical assistance to undertake basic study
to cover mainly;

1

2)

3)

4)
5)

The government position/policy on particularly, budget balance, debt situation
foreign exchange and guarantee.

Market situation on particularly market liquidity condition, banks’ prudential
situation and banks’ capability to make due diligence of PPP projects.

Preparing long list of the priority projects (clarification of project cost and financial
cost)

Study of funding sources for both facilities

Preparing of “Concept Paper” of both facilities
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CHAPTER 13 PROPOSED TECHNICAL ASSISTANCE FOR
INSTITUTIONAL AND CAPACITY BUILDING

13.1 Current PPP Activities and Issues

Most countries initially lack the institutions and institutional capacity required to organize, manage,
and implement a PPP project. The country of the Philippines under currently acceleration of PPP
definitely needs capacity development of the public sector’s officials in the area of PPP project
preparation. The key institutional agencies and programs to support PPP projects are:

e  PPP Center,
e  PPPunits inside I1As
e  Capacity building for PPP Center and 1As

(1) PPP Center

The PPP Center was established in 2010 as the point of coordination, quality control, accountability,
and information across a range of sectors. The PPP Center is interpreted as the organ to control and
facilitate PPP projects formulation in line with the PPP project processing. The PPP process starts
from project preparation to contract award and implementation. The PPP Center has a wide area of
duties namely;

a) Advisory services to 1As with respect to PPP feasibility study at the project preparation stage,
b) Capacity building of staff members of 1As with respect to a),

c) Assist 1As in complying with the requirements during the project and contract evaluation,

d) Assist IAs in the preparation of bid documents,

e) Assist IAs in the evaluation of bids, and

f)  Project monitoring after contract award & implementation.

The Center currently has about 50 staff members with four (4) departments under the executive
director; i) Project Development Service, ii) PDMF Service, iii) Project Formulation and Evaluation
Service, and iv) Capacity Building and Knowledge Management Service. The Project Development
Service evaluates a number of candidate PPP projects at the project preparation stage. The PDMF
Service selects the projects to be funded by PDMF at the project preparation stage. The Project
Formulation and Evaluation Service conducts the development of model contracts and bid documents
for LGU PPP projects, participates in amendments to the BOT Law and its IRR, and prepares the
PDMF guideline. The Capacity Development and Knowledge Management Service conducts training
workshops for LGUs and 1As and prepares various PPP-related manuals and brochures.

The issues on the current performance of the Center are summarized as follows:

Advisory Services to 1As
There appears to be almost no advisory services to I1As about PPP project feasibility studies. Such
advisory services include legal, project implementation structure, PPP finance, financial analysis and
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risk sharing. The so-called PPP F/S requires comprehensive expertise. At present, most of the officials
working for 1As and the Center do not have any relevant expertise in preparing a PPP feasibility study
report. The Center has not taken any measures to cope with this issue so far. The short-term
employment of professional consultants from outside would be the possible solution to this issue
though it would cost the Center too much because of the high salaries of consultants.

PDME Service

The Center selected ten (10) projects for PDMF application on approval basis in FY 2011. At the end
of 2011 fiscal year, a few projects have been approved. The projects for PDMF application are those
administered by the Department of Health and the Department of Agriculture. A total amount of PHP
300 million was earmarked for PDMF, but this amount is not large enough to fund feasibility studies
of infrastructure development projects. AusAid currently co-finances PDMF to improve the utilization
of PDMF, but its contribution is not at a sufficient level to mobilize international resource persons.

Model Contracts and Bid Documents

The Center has so far demonstrated and developed model contracts and bid documents primarily for
LGUs. There appears to be limited relationship between the Center and the 1As, particularly the 1As
responsible for infrastructure development. Perhaps the Center’s capability in this field is still at the
development stage and is not acknowledged by the IAs. DOF is engaged in the preparation of model
contracts for the NAIA Expressway Project financed by JICA. This can be attributed to the ambiguous
division of labor among the government agencies or poor coordination between the DOF and NEDA
which is administering the Center.

Capacity Building

The Center’s activities in the area of capacity building are in the dissemination of PPP policy, PPP
project processing, and tools such as monitoring formats. The Center has established initial
coordination with 1As and LGUs through the dissemination of PPP projects information. So far the
Center has conducted training workshops/briefings for the Department of Agriculture (DA), the
Department of Interior and Local Government (DILG) and the Light Rail Transit Authority (LRTA).
Nevertheless these activities are conducted separately due to the lack of a medium-term strategy for
strengthening the capacity of 1As and The Center, so that they turn out as ad hoc activities. Activities
for capacity building for the 2012 rollout should be strategically planned and implemented.

(2) Implementing Agencies (IAs)

In the course of PPP project processing, concerned departments of planning, bid evaluation and
procurement inside 1As are deeply involved in their respective works. At present, 1As except the
DPWH, have not organized PPP units to handle project preparation, bid documents preparation and
evaluation, and procurement of PPP projects. A PPP unit to be set up inside 1As is supposed to be a
special unit across a range of departments, consisting of a number of experts with the different
backgrounds in order to manage works in line with PPP project processing. PPP units inside 1As will
have to closely coordinate with the PPP Center. Unless PPP units are established inside IAs, it would
be difficult to promote PPP projects. In particular, staff members of a PPP unit need to be capable of
promoting PPP projects through business case studies and evaluating PPP feasibility studies
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conducted by private consultants.

(3) Capacity Development Program

The technical assistance from ADB and CIDA covers six (6) programs out of which strengthening
capacity of the PPP Center contains i) training of trainers (TOT) for staff members who will train the
government officials working for 1As with respect to standardized PPP documents and appropriate
contractual mechanism, ii) preparation of a manual on selection of PPP project preparation
consultants, and iii) development of a PPP management information system. This TA is primarily
oriented to the department of Capacity Building & Knowledge Management Service.

The PPP Center announced the CY 2012 Thrusts and Priorities as follows:

e Capacitate PPP stakeholders in the PPP project process

e Build and sustain collaborative linkages with institutions and organizations pursuing PPP
programs

e Management and utilization of PPP Center resources

The TA from ADB and CIDA basically contributes to the “CY2012 Thrusts and Priorities” of the
Center’s slogan.

Nevertheless the technical assistance from ADB does not include strengthening of advisory services
to 1As with respect to PPP project preparation. Institutional improvement for PPP promotion needs the
simultaneous strengthening of the capacity of both the PPP Center and PPP units inside IAs.
Unfortunately the only 1A having a PPP unit is DPWH at this moment. A PPP unit inside the 1A is
thus the necessary component for institutional improvement of PPP promotion. As stated before,
training programs to 1As should have been conducted based on the NEDA/Center’s strategy for PPP
promotion. After the Study, the concerned parties should review the Road Map for PPP Acceleration
and take a prompt action for the establishment of PPP units inside the major 1As.

13.2 Proposed JICA’s Technical Assistance

Bearing current activities and capacity development programs in mind, the Study Team made a final
field activity during February 1 to 9 in 2012 in order to make clear approach and scope of works for
the coming JICA’s technical assistance. The Study Team visited ADB, the PPP Center, DOTC and
NEDA, and exchanged viewpoints about the JICA’s technical assistance.

(1) Project Module

The proposed JICA’s technical assistance for capacity development is comprised of “the module for
supports for PPP project preparation and “the module for capacity and network building. The module
for supports for project preparation aims to strengthen capacities of staff members of PPP units in the
area of the PPP project preparation. What is badly needed is improvement of their knowledge and
skills to prepare PPP projects in line with PPP process at the preparation stage. The supports for PPP
project preparation will cover:
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a) PPP candidate project selection by 1As
b) Business case studies and PPP F/S
c) Preparation of documents to be submitted to NEDA

The module for supports for project preparation will help staff members of PPP units prepare PPP
projects by themselves.

The module for capacity and network building primarily assists staff members of PPP units in
building capacity of them in the necessary expertise such as PPP finance, financial analysis, risk
analysis and so on. The module also aims at network building between the PPP Center and PPP units.
This module will cover:

a) Development of sector-specific guideline/manuals for PPP project promotion
b) Review and development of the current PPP project procedure,

¢) Strengthening of PPP network between the Centre and 1As

d) PPP trainings for engineering, financial, risk, VFM and market analyses

(2) Outline of JICA’s Technical Assistance

The technical assistance for capacity building will take the form of a technical cooperation project in
which various capacity development activities will be practiced. The outline of such a technical
cooperation is as follows:

a) Targets
Targets are staff members of PPP units inside 1As (i.e. DOTC, DPWH) implementing infrastructure

development projects.

b) Duration of technical cooperation

Technical cooperation is expected to start after the Study, from 2012 to 2014. The three years from
2012 to 2014 correspond to different stages; Trials, Review & Learning and Standardization as shown
in the Road Map.

c) Sponsor
JICA having experienced a number of technical cooperation for capacity building is clearly the

appropriate donor agency conducting such a technical cooperation. JICA now implements a similar
technical cooperation in Indonesia.

d) Goal
The goal is for 1As to be able to plan, process and implement PPP Projects, and the PPP Center to
assist the 1As in conducting their respective works in line with PPP project processing.
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(3) Scope of Works

Supports for Project Preparation

To begin with, there need criteria to
distinguish public expenditure projects
and PPP ones. Then the supports for
project  preparation  start  with
i)“development of PPP  project
selection criteria” for PPP candidate
project selection, ii)approach and
study items including  project
modality/scheme decision for business
case study and PPP F/S, and
iii)preparation of documents for
application to NEDA. IAs are entirely
responsible for PPP processing at

Project Stage

PPP Candidate _‘ Development of Study Items of BCS and PPP F/S ‘
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Figure 13.1 Supports for Project Preparation

preparation stage so that supports for project preparation is primarily oriented to staff members of PPP
units inside 1As. PPP candidate project selection is made by IAs so that they must improve their
knowledge for selection criteria. PPP units are also liable for preparation of TOR for business case
study and PPP F/S and evaluation of those reports. The TA’s supports would focus on strengthening
capacity of staff members of PPP units with respect to how to prepare request for proposal (TOR) and
how to evaluate both business case study and F/S through model projects. Documents for application
to NEDA will be standardized so as to transparent criteria/way to be used for a NEDA approval. The
flow of PPP processing with the TA’s supports at the project preparation stage is shown in Figure

13.1.

Both terms of business case study and PPP
F/S are quite new so that the two studies
should be made clear in terms of purpose
and contents. The primal purpose of a
business case study is to make clear PPP
option (i.e. BOT, BOO, etc) decided by
PPP units. The process to determine
appropriate modality is illustrated inside a
box shown in Figure 13.1, but actual
determination of PPP option would be
made case by case. The supports for

Table 13.1 Business Case Study and PPP F/S

Business Case Study (BCS)

PPP F/S

Decision-Making on Adoption of

- Getting Approval by NEDA
- Preparatory Works For Bid

- Budgetary Constraints
- Basic Risk Analysis
- Project Schedule

Purpose PPP Option by IAand LGUs 0
Documents Preparation
- Project Outline (Scope of - Finalization of Business Case
Works of Private Proponent) - Full Demand Forecast
- Project Modality - Outline Design
Key Study |~ Preliminary DerT_]anq Forecast | - Proiept quality/Scheme_
ltems - Rough Cost Estimation - Detailed Financial Analysis

- Detailed Risk Analysis

- Market Sounding

- Implementing Organization
and Schedule

project preparation will assist PPP units in
PPP project formulation including PPP modality based on primarily on-the-job training through
model projects. The outline of business case study and F/S is shown in Table 13.1.
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Capacity and Network Building

The Figure 13.2 shows necessary skills
to be improved. They are i) PPP
project selection, ii) engineering
analysis, iii) financial analysis, iv) risk
analysis, v) VFM analysis, and vi)
market sounding. The means of
improvement would take the form of
guideline/manual, in-house training
and on-the-job training. In the course
of TA, the module for capacity
building needs optimal mix of training
methods, given time schedule of model
projects and capability of staff
members of PPP units.

The network building primarily focuses
on the linkage between the PPP Center
and PPP units in 1As. One PPP unit is
comprised of around 10 staff members
out of which 7 staff members come
from 1A. The remaining 3 members are
from the PPP Center. Interaction
between a PPP unit and the PPP Center
would be project-based communication,
non project-based communication and
personnel exchange. In the course of
TA, the JICA technical cooperation
staff members are placed in both IAs
and the PPP Center so that they can
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Financial
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Calculation of PSC and PPP-LCC
e.g. VFM, VGF Analysis

Cash Flow Analysis of IAs and
Project Proponent

e.g. IRR, Project Financing

Risk Analysis
Optimal Risk Allocation to be reflected on Draft Concession Agreement

Figure 13.2 Improvement of Necessary Skills

Functions
- GL/Manual
- Database
PPP Unit | | | - Consultation
(5-8 persons) and supports

® Project Based . té)hsel;i'[‘;gicts

Communication . =
- Consultation JICA Team | or outside
: organizations

- Progress Report

- Doc. Check " - : ]
PPP Center |- PDMF Rail Sub-unit |- Functions

- PPP project

® Non Project Based AP Sub-Unit || selection
JICA Team Communication - Project

Activation of IA

Actions from IA

- PPP List : .
; reparation

Implement'n
® Personnel Exchange ? ? ? B
- From P3C to IA

- From IA to P3C Project
Consultants

Figure 13.3 PPP Network Building

assist two stakeholders in network building. The image of PPP network building is illustrated in

Figure 13.3.
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Appendix A-1:
1% Public-Private Partnership Cooperation Workshop Program

1. Date: 15 April, 2011
2. Time: 8:30~13:30 (Registration: 8:00~)
3. Venue: Mahogany Room, Mandarin Oriental Hotel in Makati
4. Program:
Time Agenda
8:00-8:30 Registration
8:30-9:00 Opening Mr. Tada

9:00-10:30

Welcome Remark

Mr. Susumu lto
Senior Representative, JICA

Keynote Speech

Ms. Cosette Canilao
Deputy Executive Director
PPP Center

Session  1:
Discussion
“Government Roles in PPP Framework”

JICA Study Team Presentation &

Moderator: Mr. Bernardo

1-1 Selection of PPP Projects

1-2 Desirable Financing Schemes for PPP Projects

1-3 Financing Support from Japan

1-4 JICA’s Possible Contribution for PPP Framework
in the Philippines

Mr. Sunagawa
(Mr. Sasaki)

10:30-10:45

Coffee break

10:45-12:20 | Session 2: JICA Study Team Presentation & | Moderator: Mr. Bernardo

Discussion

“Risk Management”

————————————

2-1 Generally Accepted Methodology Mr. Yamashita

2-2 Sector-wise Discussion- Toll Road Sector Mr. Kiuchi

2-3 Sector-wise Discussion-Other Sectors Messrs Kudo, Fukayama,

(Urban Railway, Airport, Water Supply, Energy) | Tada, and Murakami

12:20-12:30 | Closing Remark Mr. Tada
12:30-13:30 | Lunch
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Appendix A-2:

2" Public-Private Partnership Cooperation Workshop Program

1. Date: 25" August, 2011
2. Time: 9:00-13:00 (Registration: 8:30-)
3. Venue: Crowne Plaza Manila Galleria (Room: Ruby B)
4. Program:
Time Agenda Speaker
8:30-9:00 Registration
9:00-9:20 Opening Mr. Munenori Tada

Mr. Susumu lto

Welcome Remark
eicome Rema Senior Representative, JICA

Keynote Speech Mr. Rolando G. Tungpalan
Deputy Director-General,
NEDA
9:20-10:50 Plenary Session: Moderator:
Current State of PPP Framework and Its Direction | Mr. Romeo L. Bernardo
1-1 Current State of PPP Framework PPP Center (to be nominated)
1-2 Financial Scheme
a) Evolution of Financial Scheme DOF (to be nominated)
b) Expected Support from JICA Mr. Makoto Sunagawa
1-3 PPP Projects Selection Procedure and Criteria
. T Mr. Jin Sasaki
1-4 Road Map of PPP Project Facilitation
10:50-11:05 | Coffee break
11:05-12:05 | Breakout Session: Sector Discussion *
MRT/LRT Toll Road Airport Water
Theme 1 Demand Risk and Subsidy
Effective use of Issues regarding . . Possibility of PPP
) Is A t suitabl . .
Theme 2 | profit from land Toll Road PPP > wf;;c:rp;;ll) able projects outside of
development projects ' Metro Manila
12:05-12:15 | Closing Remark Mr. Tada

12:15-13:00 | Lunch
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Appendix A-3:

Roundtable on Public-Private Partnership Cooperation (3rd Workshop):
~""What to do to accelerate PPP in the Philippines*~

1. Date: 06 December 2011
2. Time: 8:30~13:30 (Registration: 8:00~)
3. Venue: Manila AB Function Room, Makati Shangri-La
4. Program:
Time Agenda
8:30-9:00 Registration
9:00-9:20 Opening Mr. Munenori Tada
Keynote Speech Mr. Rolando G. Tungpalan
Deputy Director-General,
NEDA
9:20-10:30 | Session 1 Moderator: Mr. Romeo L. Bernardo
Proposed Financial Scheme (i.e. Hybrid) [speaker]
for PPP Promotion and Expected JICA’s Mr. Makoto Sunagawa
Contribution
10:30-10:45 | Coffee Break
10:45-11:55 | Session 2 Moderator:
Proposed PPP Projects Processing and | Mr. Romeo L. Bernardo
Implementation Mr. Makoto Sunagawa
[speakers]
Mr. Jin Sasaki
Mr. Takashi Yajima
11:55-12:00 | Closing Remarks
12:00-13:00 | Lunch
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Appendix A-4:  Mini-Workshop Text of Risk Analysis

"
Japan International Cooperation Agency (JICA) . J
JICA
Public-Private Partnership
Mini Workshop
Risk Management
April 2011
KRI International Corp.
CTI Engineering International Co.,Ltd.
Mitsubishi Research Institute, Inc.
Public-Private Partnership Mini Workshop
—
: ...
(1) Introduction Jic A/
(1)-a) Why do we concern “Risk™?
Definition:
All the event, which might occur during project period such as
accidents, demand changes, disasters, and price increase, cannot
be predicted at the beginning of project. Once these event
become tangible, these might affect an income and expenditure
of projects.
“Risk” 1s the chance of an event occurring which would cause
actual project circumstances to differ from those assumed when
forecasting project benefit and costs.
Source: Risk Allocation and Contractual Issues, Partnership Victoria.
Public-Private Partnership Mini Workshop
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(1)-b) When the Risk Analysis would be Conducted jiC )
in PPP process
Selection of Priority Project <  Pre-Risk Analysis |
e M — For project selection
Feasibility Study ﬂ Risk Analysis 1 ]
T For modality selection
Procurement < RiskAnalysis2 |
—Q — For risk allocation
Selection of Concessionaire
—
Negotiation / Agreement {7 RiskAnalysis |
g For final risk allocation
Public-Private Partnership Mini Workshop
.O ‘n
(2) Methodology JicA I

(2)-a) Procedure of “Risk Analysis” (Example)

a) Risk Identification
e
b) Clarification of Risk Effects

e)Quantification

c)Risk Allocation || d)Risk Mitigation

Completion of Risk Matrix :

N e e e e e e e e o o o e e e e e = = = = =

Apply to Concession Agreement VFEM Analysis

/ Risk Mitigation Policy

Public-Private Partnership Mini Workshop
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e~

(2)-a) Risk Identification jI’CA/

@ Risk identification is the work to list up all the risks which
might occur during a PPP project period.
v" This work can be done by participants in Risk Workshop
coordinated by PPP expert (other participants would be
public officers, engineers, financial advisors, lawyers, staff
from insurance company etc.)

© Brain Storming
v" In Risk Workshop, the participants can do brain
storming on a certain subject.

@ Statistical Data & Interview
v" Risk can be identified by using statistical data such as
the historical number of accident by types of construction.
v Interview to specialist or risk manager who joined
similar project before.

Public-Private Partnership Mini Workshop

P
(2)-a) Risk Identification j‘I’CA/
Major Risks of PPP Infrastructure Project

I. Demand Risk
» Demand risk is caused by various aspects (eg. In toll road project,
demand risk might be realized by the delay of construction of other
network roads, which might be caused by delay of land acquisition)
ii. Delay in ROW Delivery
« Usually it takes time to acquire land. In some cases, land owner care
about history of the land more than the price.
iii. Delay of Commencement of Servicing
» Delay of construction might be caused by delay of in ROW delivery,
delay of financial clause, etc.
iv. Financial Risk
« Delay of financial close is caused by various aspects (eg. delay in
ROW delivery, delay of agreement on toll rates, etc.)
v. Political Risk
* Regulation might be changed in future.

Public-Private Partnership Mini Workshop
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(2)-b) Clarification of Risk Effect

@ Since it is not efficient to fully analyze all risks identified, only
risks which might have high effects could be selected by the
following P-1 Method for further analysis.

..
3,

Example of P-1 Method

Impact(Magnitude)
Low Middle High
1 4 9
Low 1 1 4 9
Probability Middle 2 2 8 18
High 3 3 12 27
Probability Impact (Magnitude)
Low: Very low possibility Low: Impact is small
Middle: There is a possibility Middle: Cost increase
High:  High possibility High:  Very severe cost increase
Public-Private Partnership Mini Workshop
9.
- - D Jean
(2)-c) Risk Allocation jiCA/
Identified Risks
Risk Allocation l ’ l
Public Private

Risk should be allocated to the party who can manage the
risk better.

€ Only the risks that private sectors can manage should be
transferred to the private sector
@ The judgment should be made based on the following two criteria:
v Risk Controllability
v Bankability
€ Too much transfer to private sector makes the project be failed

Public-Private Partnership Mini Workshop
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(2)-c) Risk Allocation j?CA )

Methods for risk allocation:

@ Refer to model / existing concession agreements

@ Benchmark other section’s or country’s experiences
@ Inter-ministerial discussions

€ Market sounding / Public hearing

Public-Private Partnership Mini Workshop

—
(2)-d) Risk Mitigation j‘I’CA/

4 How to find out mitigation measures?

v" The measures can be classified as “Transfer”, “Mitigation”,
and “Acceptance”

v Analysis is made “from the viewpoint of Contracting Agency”

FEEDBACK
‘ Risk Allocation Analysis "
.
L— | Risks GoP should bear Mitigation Measures (Output)
INPUT Example Category | Detailed Measure
- Land Acquisition Risk ~ --1=1--1* Transfer Risk to LGUs
- Long-Term Demand Risk --1-1--1-» Transfer Risks to Private

I
I
|

v

- Policy Change Risk --4-4--1-»| Mitigate Good Communication

- Political Risk --4-1--1->| Accept

- Service Availability Risk ----1--1-» Transfer Private Insurance

- Service Quality Risk --+-1--1-»| Mitigate Effective Monitoring

- Force Majeure --4-4--1-»| Mitigate Counteraction Manual

Public-Private Partnership Mini Workshop
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(2)-e) Quantification j?CA J

@ Risk quantification is required to calculate VFM

& How to calculate Risk Cost?

Risk Cost = “Probability of Risk Occurrence” X
“Risk Magnitude if it Occurs”

Example:
The probability of delay of construction is 10% and risk magnitude
is 50 billion Peso.

10% x 50 billion Peso. = 5 billion Peso = Risk Cost

Public-Private Partnership Mini Workshop

—
- - - - ’ Jr4n
(2)-f) Risk Matrix (Tool of Risk Analysis) jiCA J
€ The output of (2) a)-d) of Risk Analysis shall be categorized into Risk
Matrix.
@ Risk Matrix is utilized for drafting a concession agreement, formulating
risk mitigation policy, and quantifying risks.
Risk Matrix
Risks Outline of Risks & | Probability Risk Risk Risk
its Impact of Risk | Magnitude | Mitigation | Allocation
Occurrence |ifit Occurs|  neasures | Public | Private
Delay in | Causes High High Early start of
ROW a)Delay in financial ROW
delivery |closure. acquisition
(Example) | b)Prolong soon afterthe | @
construction period project is
and completion of approved by
construction NEDA-ICC

Public-Private Partnership Mini Workshop
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Appendix B-1 Comparison Between Current BOT Law and Proposed Amendments

Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

1

Short title

(BOT Law)

(BOT Law)

1. Short Title. — This Act shall be
known as the “Public-Private
Partnership (PPP) Act".

1. Short Title. — This Act shall be
known as the “Public-Private
Partnership (PPP) Act".

1. Short Title. — This Act shall be
known as the “Public-Private
Partnership (PPP) Act".

Declaration
of Policy

SEC. 1. Declaration of Policy. - It is
the declared policy of the State to
recognize the indispensable role of
the private sector as the main
engine for national growth and
development and provide the most
appropriate incentives to mobilize
private resources for the purpose
of financing the construction,
operation and maintenance of
infrastructure and development
projects normally financed and
undertaken by the Government.
Such incentives, aside from
financial incentives as provided by
law, shall include providing a
climate of minimum government
regulations and procedures and
specific government undertakings
in support of the private sector.

No Change

2. Declaration of Policy. —Itis
hereby declared the policy of the
State to recognize the
indispensable role of the private
sector as the main engine for
national growth and
development and create an
enabling environment for
public-private partnership (PPP)
projects, or private-sector
investment in public
infrastructure for the efficient
provision of public services.
The State affirms open and
competitive bidding as the
central tenet of government
procurement in securing private
investment in public
infrastructure and services.

The State also recognizes the
long-term nature of private
investment in infrastructure and
services and the need to
mitigate the associated risks by
ensuring that the validity and
enforceability of contracts are
respected through the due
process of law.

No Change

No Change

2(a)

Definition
(Private
sector
infrastructur
eor
development
projects)

SEC. 2. Definition of Terms. - The
following terms used in this Act
shall have the meanings stated
below

(a) Private sector infrastructure or
development projects - The
general description of
infrastructure or development
projects normally financed and
operated by the public sector but
which will now be wholly or partly
implemented by the private sector,
including but not limited to, power
plants, highways, ports, airports,
canals, dams, hydropower
projects, water supply, irrigation,
telecommunications, railroads and

No Change

No Change

Second Paragraph

Provided, finally, That projects
which would have difficulty in
sourcing funds may be financed
partly from direct government
appropriations and/or from
Official Development Assistance
(ODA) of foreign governments or
institutions-net-exceeding-fifty-
percent(50%)-of the project
cost-and-the-balance to-be-
provided-by-the project
propenent:

g) Infrastructure or Development
Projects

The general description of
Infrastructure or development
projects normally financed and
operated by the public sector but
which will now be wholly or
partly implemented by the
private sector, includes, but are
not limited to, power plants;
highways, ports, airports,
canals, dams, hydropower
projects, water supply, irrigation,
telecommunications, railroads
and railways, transport systems,
land reclamation projects,
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Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

railways, transport systems, land
reclamation projects, industrial
estates or townships, housing,
government buildings, tourism
projects, markets,
slaughterhouses, warehouses,
solid waste management,
information technology networks
and database infrastructure,
education and health facilities,
sewerage, drainage, dredging, and
other infrastructure and
development projects as may be
authorized by the appropriate
agency/LGU pursuant to this Act.
Such projects shall be undertaken
through contractual arrangements
as defined hereunder and such
other variations as may be
approved by the President of the
Philippines.

"For the construction stage of
these infrastructure projects, the
project proponent may obtain
financing from foreign and/or
domestic sources and/or engage
the services of a foreign and/or
Filipino contractor: Provided, That,
in case an infrastructure or a
development facility's operation
requires a public utility franchise,
the facility operator must be a
Filipino or if a corporation, it must
be duly registered with the
Securities and Exchange
Commission and owned up to at
least sixty percent (60%) by
Filipinos: Provided, further, That in
the case of foreign contractors,
Filipino labor shall be employed or
hired in the different phases of
construction where Filipino skills
are available: Provided, finally,
That projects which would have
difficulty in sourcing funds may be
financed partly from direct
government appropriations and/or
from Official Development
Assistance (ODA) of foreign
governments or institutions not
exceeding fifty percent (50%) of
the project cost, and the balance to

industrial estates or townships,
housing, government buildings,
tourism projects, markets,
slaughterhouses, warehouses,
solid waste management,
information technology networks
and database infrastructure,
education and health facilities,
sewerage, drainage, dredging,
and other infrastructure and
development projects as may be
authorized by the appropriate
IMPLEMENTING AGENCY
pursuant to this Act. Such
projects shall be undertaken
THROUGH THE PPP
ARRANGEMENT as defined
hereunder and such other
variations AS MAY BE
DEFINED IN THE
IMPLEMENTING RULES AND
REGULATIONS (IRR) OF THIS
ACT.

For the construction stage of
these infrastructure projects, the
project proponent may obtain
financing from foreign and/or
domestic sources and/or
engage the services of a foreign
and/or Filipino contractor:
Provided, That, in the case of
foreign contractors, Filipino
labor shall be employed or hired
in the different phases of
construction where Filipino skills
are available: Provided, finally,
That projects which would have
difficulty in sourcing funds may
be financed partly from direct
government appropriations
and/or from Official
Development Assistance (ODA)
of foreign governments or
institutions SUBJECT TO
APPLICABLE LAWS.
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BOT

the project proponent undertakes
the construction, including
financing, of a given infrastructure
facility, and the operation
maintenance thereof. The project
proponent operates the facility
over a fixed term during which it is
allowed to charge facility users
appropriate tolls, fees, rentals, and
charges not exceeding those
proposed in its bid or as negotiated
and incorporated in the contract to
enable the project proponent to
recover its investment, and

A contractual arrangement
whereby the project proponent
undertakes the construction,
including financing, of a given
infrastructure facility, and the
operation and maintenance
thereof. The project proponent
operates the facility over a fixed
term during which it is allowed to
charge facility users appropriate
tolls, fees, rentals, and charges
not exceeding these proposed in
its bid or as negotiated and
incorporated in the contract to

Ref. : HB4151-1 HB4151-2 HB4151-3 HB4151-4
No Is_g\év Subject S et SN Ly (February 2011 Original) (as of April 2011) (as of August 2011) (as of September 2011)
be provided by the project
proponent.
4 Definition Non Non Non “A contractual agreement J) Public-Private Partnership
(PPP) between a government agency
and a private entity wherein the | A contractual agreement
latter shall engage in the between the public sector and
financing, designing, building, the private sector wherein the
implementing-and operating, latter shall engage in the
and maintaining infrastructure financing, designing, building,
facilities and services, among operating, and/or maintaining
others, that are usually provided | infrastructure or development
by the public sector. The private | projects, among others, that are
entity earns a return through usually provided by the public
either user fees, payments from | sector. The private sector earns
the government, or both. a return through either user fees
embedies-the-optimal-risk- or payments from the
allocation-between-the-parties- government, or both.
realizing the project Without limiting the variations as
developmental-objectives-—The- | maybe defined in the IRR of this
project shall be structured in- act, PPP projects may be
sueh-a-way-thatthe-private- implemented through any of the
sector-gets-areasenablerate-of | following contractual
return-from-its-project- arrangements:
shall-be-applied-and-government
support/subsidy shall be-
extended-when-necessary-
No-PPP-arrangement of any-
. -
dnd shall exceed-the-period o
ty-(50) years-for ts. operatio
} i

Befined hereunder-and others
W 97 Wt be_dﬁe edin-the

5 2(b) Definition (b) Build-operate-and-transfer - A No Change No Change First Paragrap First Paragraph

(BOT) contractual arrangement whereby

(i) Build-operate-transfer

A contractual arrangement
whereby the project proponent
undertakes the construction,
including financing, of a given
infrastructure facility, and the
operation and maintenance
thereof. The project proponent
operates the facility over a
COOPERATION PERIOD fixed-
term during which it is allowed to
charge facility users appropriate
tolls, fees, rentals, and charges
not exceeding those proposed in
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BOT

Ref. . HB4151-1 HB4151-2 HB4151-3 HB4151-4

No Is_g\év Subject S et SN Ly (February 2011 Original) (as of April 2011) (as of August 2011) (as of September 2011)
operating and maintenance enable the project proponent to its bid or as negotiated and
expenses in the project. The recover its investment, and incorporated in the contract to
project proponent transfers the operating and maintenance enable the project proponent to
facility to the government agency expenses in the project. The recover its investment, and
or local government unit project proponent transfers the operating and maintenance
concerned at the end of the fixed facility to the government expenses in the project. The
term which shall not exceed fifty agency or local government unit | project proponent transfers the
(50) years: Provided, That in case concerned at the end of the facility to the goverament-
of an infrastructure or development concession period. Provided; - agency-or-local-government unit
facility whose operation requires a TFhatin-case-of-an-infrastructure- | concerned IMPLEMENTING
public utility franchise, the or-development facility whose- AGENCY at the end of the
proponent must be Filipino or, if a operationrequires-a-publicutility | COOPERATION PERIOD fixed-
corporation, must be duly franchise, the proponent must- term which shall not exceed fifty
registered with the Securities and be-Filipine-or-if-a-corporation,- [50] years: Provided;Fhatin-
Exchange Commission and owned must be duly registered with the | case of an infrastructure or-
up to at least sixty percent (60%) Securities-and-Exchange- developmentfacility-whose-
by Filipinos. Commission and owned up to-at | operation requires a public utility

; E ! ise,

The build-operate-and-transfer Filipinos: be Filipino-or, if a corporation,-
shall include a supply-and-operate must-be-duly-registered-with-the-
situation which is a contractual Securities-and Exchange-
arrangement whereby the supplier Commission-and-ewned-up-to-at
of equipment and machinery for a least sixty percent [60%] by-
given infrastructure facility, if the Filipines:
interest of the Government so
requires, operates the facility
providing in the process
technology transfer and training to
Filipino nationals.

6 2(c) Definition (c) Build-and-transfer - A No Change No Change No Change (i) Build-and-transfer

(BT) contractual arrangement whereby A contractual arrangement

the project proponent undertakes
the financing and construction of a
given infrastructure or
development facility and after its
completion turns it over to the
government agency or local
government unit concerned, which
shall pay the proponent on an
agreed schedule its total
investments expended on the
project, plus a reasonable rate of
return thereon. This arrangement
may be employed in the
construction of any infrastructure
or development project, including
critical facilities which, for security
or strategic reasons, must be
operated directly by the
Government.

whereby the project proponent
undertakes the financing and
construction of a given
infrastructure or development
facility and after its completion
turns it over to the

gevemment—ageney—gr—

local-governmentunit
concerned IMPLEMENTING
AGENCY, which shall pay the
proponent on an agreed
schedule its total investments
expended on the project, plus a
reasonable rate of return
thereon. This arrangement may
be employed in the construction
of any infrastructure or
development project, including
critical facilities which, for
security or strategic reasons,
must be operated directly by the
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Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

Government.

2(d)

Definition
(BOO)

(d) Build-own-and-operate - A
contractual arrangement whereby
a project proponent is authorized
to finance, construct, own, operate
and maintain an infrastructure or
development facility from which the
proponent is allowed to recover its
total investment, operating and
maintenance costs plus a
reasonable return thereon by
collecting tolls, fees, rentals or
other charges from facility users:
Provided, That all such projects,
upon recommendation of the
Investment Coordination
Committee (ICC) of the National
Economic and Development
Authority (NEDA), shall be
approved by the President of the
Philippines. Under this project, the
proponent which owns the assets
of the facility may assign its
operation and maintenance to a
facility operator.

No Change

No Change

No Change

(iii) Build-own-and-operateA
contractual arrangement
whereby a project proponent is
authorized to finance, construct,
own, operate and maintain an
infrastructure or development
facility from which the proponent
is allowed to recover its total
investment, operating and
maintenance costs plus a
reasonable return thereon by
collecting tolls, fees, rentals or
other charges from facility users:
Provided, That all such projects,
upon recommendation of the
Investment Coordination
Committee of-the-National

Economic and Development
Autherity [INEDA], shall be
approved by the Pres_ident‘of the

Philippines. Underthisproject-
the project proponent who owns-
o
the-asseis ot the-factity may
assign-its-operation-and

2(e)

Definition
(BLT)

(e) Build-lease-and-transfer - A
contractual arrangement whereby
a project proponent is authorized
to finance and construct an
infrastructure or development
facility and upon its completion
turns it over to the government
agency or local government unit
concerned on a lease arrangement
for a fixed period after which
ownership of the facility is
automatically transferred to the
government agency or local
government unit concerned.

No Change

No Change

No Change

(iv) Build-lease-and-transfer

A contractual arrangement
whereby a project proponent is
authorized to finance and
construct an infrastructure or
development facility and upon its
completion turns it over to the
IMPLEMENTING AGENCY

government agency or local
governmentunit concerned on a
lease arrangement for a fixed

COOPERATION period after
which ownership of the facility is
automatically transferred to the
IMPLEMENTING AGENCY.

2(f)

Definition
(BTO)

(f) Build-transfer-and-operate - A
contractual arrangement whereby
the public sector contracts out the
building of an infrastructure facility
to a private entity such that the
contractor builds the facility on a
turn-key basis, assuming cost
overrun, delay and specified
performance risks.

No Change

No Change

No Change

(v) Build-transfer-and-operate.
A contractual arrangement
whereby the IMPLEMENTING
AGENCY contracts out the
CONSTRUCTION of an
infrastructure facility to THE
PROJECT PROPONENT. THE
PROJECT PROPONENT builds
the facility on a turn-key basis,
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BOT

Ref. : HB4151-1 HB4151-2 HB4151-3 HB4151-4
No Is_g\év Subject S et SN Ly (February 2011 Original) (as of April 2011) (as of August 2011) (as of September 2011)
assuming cost overrun, delay
Once the facility is commissioned and specified performance risks.
satisfactorily, title is transferred to
the implementing agency/LGU. Once the facility is
The private entity, however, commissioned satisfactorily, title
operates the facility on behalf of is transferred to the
the implementing agency/LGU IMPLEMENTING AGENCY
under an agreement. implementing-ageney. THE
PROJECT PROPONENT,
however, operates the facility on
behalf of the IMPLEMENTING
AGENCY implementing-ageney
under an agreement.
10 2(9) Definition (9) Contract-add-and-operate - A No Change No Change No Change (vii) Contract-add-and-operate
(CAO) contractual arrangement whereby A contractual arrangement
the project proponent adds to an whereby the project proponent
existing infrastructure facility which adds to an existing infrastructure
it is renting from the government. It facility which it is renting from
operates the expanded project the government. It operates
over an agreed franchise period. the expanded project over and
There may, or may not be, a agreed COOPERATION
transfer arrangement in regard to PERIOD franchiseperiod.
the facility. There may, or may not be, a
transfer arrangement in regard
to the facility
11 2(h) Definition (h) Develop-operate-and-transfer - | No Change No Change No Change No Change
(DOT) A contractual arrangement
whereby favorable conditions
external to a new infrastructure
project which is to be built by a
private project proponent are
integrated into the arrangement by
giving that entity the right to
develop adjoining property, and
thus, enjoy some of the benefits
the investment creates such as
higher property or rent values.
12 2(i) Definition @ No Change No Change No Change (xi)
(ROT) Rehabilitate-operate-and-transfer - Rehabilitate-operate-and-transfe

A contractual arrangement
whereby an existing facility is
turned over to the private sector to
refurbish, operate and maintain for
a franchise period, at the expiry of
which the legal title to the facility is
turned over to the government.
The term is also used to describe
the purchase of an existing facility
from abroad, importing,
refurbishing, erecting and
consuming it within the host

r
A contractual arrangement
whereby an existing facility is
turned over to the private sector
to refurbish, IMPROVE, operate
and maintain for a
COOPERATION PERIOD

i iod, at the expiry of
which the legal title to the facility
is turned over to the
government. The term is also
used to describe the purchase of
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country. an existing facility from abroad,
importing, refurbishing, erecting
and consuming it within the host
country.
13 2(j) Definition () Rehabilitate-own-and-operate - No Change No Change No Change (xii)

(ROO) A contractual arrangement Rehabilitate-own-and-operate.
whereby an existing facility is A contractual arrangement
turned over to the private sector to whereby an existing facility is
refurbish and operate with no time turned over to the private sector
limitation imposed on ownership. to refurbish, IMPROVE and
As long as the operator is not in operate with no time limitation
violation of its franchise, it can imposed on ownership. As long
continue to operate the facility in as the operator is not in violation
perpetuity. of its franchise, it can continue to

operate the facility in perpetuity.
14 Definition Non Non 3-K. Concession — A contractual | PPP Center, through electronic (vi) Concession
(Concession arrangement whereby the mail dated 04 August 2011, A contractual arrangement
) proponent undertakes the provided the following whereby the financing and
financing and construction of a definitions:(Concession, JV, construction of a new
new facility and/or rehabilitation | Management Contract) infrastructure or development
of an existing facility after the '‘Concession — a contractual facility and/or rehabilitation of an
turnover thereof by the arrangement whereby the existing one is undertaken by
Agency/LGU, and includes the financing and construction of a the project proponent, and
operation, maintenance, new facility and/or rehabilitation | includes the operation,
management, and improvement, | of an existing infrastructure or maintenance, management and
if any, of the facility for a fixed development facility is improvement, if any, of the
term during which the project undertaken by the project facility for a cooperation period
proponent generally provides proponent, and includes the during which the project
service directly to facility users operation, maintenance, proponent generally provides
and is allowed to charge and management and improvement, | service directly to facility users
collect the approved tolls, fees, if any, of the facility for a fixed and is allowed to charge and
tariffs, rentals, or charges. The term during which the project collect the approved tolls, fees,
Agency/LGU may receive a proponent generally provides tariffs, rentals or charges. In
concession or franchise fee service directly to facility users this arrangement, the
during the term of the contract and is allowed to charge and implementing agency receives a
and/or other consideration for collect the approved tolls, fees, concession or franchise fee
the transfer, operation, or use of | tariffs, rentals or charges. The during the cooperation period.
any facility. There may or may agency/LGU may receive a
not be a transfer arrangement concession or franchise fee
for the facility after the during the term of the contract
concession period has ended. and/or other consideration for
the transfer, operation or use of
any facility. There may or may
not be a transfer arrangement
for the facility after the
concession period has ended.
15 Definition Non Non 3-L. Joint Venture — A Joint Venture (JV) — a (Ix) joint venture
Jv) contractual arrangement contractual arrangement

whereby the project proponent
and the Agency/LGU contribute
assets or other legal

whereby the project proponent
and the agency/LGU contribute
money/capital, services, assets

A contractual arrangement
whereby the project proponent
and the implementing agency
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consideration and share risks to
jointly undertake the financing
(up to the extent allowed under
this Act), construction,
rehabilitation, and/or operation,
maintenance, and management
of a new and/or existing facility.
It involves a community or
pooling of interests in the
performance of the service,
function, business, or activity,
with each party having a right to
direct and govern the policy in
connection therewith subject to
the agreement by the parties. In
this modality, the equity
contribution of the government
(Agency/LGU) shall be entitled
pari passu to the same rate of
profit or return on investment as
the private equity.

(including equipment, land or
intellectual property), or a
combination of any or all of the
foregoing or other legal
consideration and share risks to
jointly undertake the financing,
construction, rehabilitation,
and/or operation, maintenance
and management of a new
and/or

existing infrastructure or
development facility. It involves
a community or pooling of
interests in the performance of
the service, function, business
or activity, with each party
having a right to direct and
govern the policy in connection
therewith, and with a view to
sharing both profits and losses,
subject to agreement by the
parties. At the end of the
agreement, the ownership of the
investment activity may be
transferred to the private sector
under competitive market
conditions. A JV agreement may
be implemented in the form of a
JV company or contractual JV.

contributes money/capital,
services, assets (including
equipment, land or intellectual
property), or a combination of
any or all of the foregoing or
other legal consideration and
share risks to jointly undertake
the financing, construction,
rehabilitation, and/or existing
infrastructure or development
facility. It involves a community
or pooling of interests in the
performance of the service,
function, business or activity,
with each party having a right to
direct and govern the policy in
connection therewith, and with a
view to sharing both profits and
losses, subject to agreement by
the parties. At the end of the
agreement, the ownership of the
investment activity may be
transferred to the project
proponent under competitive
market conditions.

16

Definition
(Manageme
nt/Service
Contract)

Non

Non

3-M. Management or Service
Contract — A contractual
arrangement involving the
management or provision by the
project proponent of operation
and maintenance or related
services for a limited period to
an existing infrastructure or
development facility owned or
operated by the Agency/LGU.
The proponent may collect
tolls/fees/rentals and charges
which shall be turned over to the
government and shall be
compensated in the form of a
performance-based
management or service fee
during the contract term.

Management Contract — a
contractual arrangement
involving the management
and/or provision by the project
proponent of operation and
maintenance and/or related
services such as acquisition or
provision and upgrading of
equipment, systems and other
items related to operation and
maintenance, to an existing
infrastructure or development
facility owned or operated by the
agency/LGU. The project
proponent may collect
tolls/fees/rentals and charges
which shall be turned over to the
government and shall be
compensated in the form

(X) management contract

A contractual arrangement
involving the provision by the
project proponent of operation
and maintenance, and related
services to an existing
infrastructure or development
facility owned by the
implementing agency. The
proponent shall undertake the
acquisition or provision and
upgrading of equipment,
systems and other items related
to operation and maintenance.
The project proponent may
collect tolls/fees/rentals and
charges which shall be turned
over to the implementing agency
and shall be compensated in the
form of a performance-based
management or service fee
during the cooperation period.
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17 Definition Non Non 3-N. Lease or Affermage — A Non Non
(Lease/Affer contractual arrangement
mage) providing for operation,

maintenance, and management
services by the project
proponent including working
capital and/or improvements to
an existing infrastructure or
development facility leased by
said proponent from the
Agency/LGU for a fixed term.
The project proponent pays the
Agency/LGU a rental fee and
receives the approved tolls,
fees, rentals or charges from
facility users. It may or may not
have a purchase option at the
end of the lease period. If such
arrangement constitutes
financing leasing under special
laws, it shall be approved by the
concerned government
agencies in accordance with
said laws.

18 2(k) Definition (k) Project proponent - The private | No Change No Change The following sentences were No change except Sec. No. from
(Project sector entity which shall have added. 2k) to 2i)
proponent) contractual responsibility for the

project and which shall have an In case of an infrastructure or
adequate financial base to development facility whose
implement said project consisting operation requires a public utility
of equity and firm commitments franchise and the project
from reputable financial institutions proponent will also be the facility
to provide, upon award, sufficient operator, the project proponent
credit lines to cover the total must be Filipino or, if a
estimated cost of the project. corporation, must be duly
registered with the Securities
and Exchange Commission and
owned up to at least sixty
percent (60%) by Filipinos.

19 2(l) Definition () Contractor - Any entity No Change No Change No Change No change except Sec. No. from
(Contractor) | accredited under the Philippine 2l) to 2a)

laws which may or may not be the
project proponent and which shall
undertake the actual construction

and/or supply of equipment for the
project.

20 2(m) Definition (m) Facility operator - A company No Change No Change No Change No change except Sec.No. from
(Facility registered with the Securities and 2m) to 2c)
Operator) Exchange Commission, which may

or may not be the project
proponent, and which is
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responsible for all aspects of

operation and maintenance of the

infrastructure or development

facility, including but not limited to

the collection of tolls, fees, rentals

or charges from facility users:

Provided, That in case the facility

requires a public utility franchise,

the facility operator shall be

Filipino or at least sixty per centum

(60%) owned by Filipino.

21 2(n) Definition (n) Direct government guarantee - | No Change 3-R. Government Guarantee — (3) of HB4151-2 changed as d)Biret Government Guarantee
(Direct An agreement whereby the includes follows Refers to any agreement
government | government or any of its agencies (1) any agreement whereby the whereby the national
gurantee) or local government units assume government or any of its (3) any agreement whereby the | government or any of its

responsibility for the repayment of agencies or local government Government or any of its implementing agencies assume
debt directly incurred by the project units assume responsibility for Agencies/LGUs assumes full or | responsibility for the repayment
proponent in implementing the the repayment of debt directly partial responsibility for or of debt directly incurred by the
project in case of a loan default. incurred by the project assists in maintaining the project proponent in

proponent in implementing the financial standing of the project | implementing the project in case

project in case of a loan default; | proponent or project company in | of a loan default.

(2) credit enhancements, which | order that the project

may include, but are not limited proponent/company avoid

to, government guarantees on undertakes to assume

the performance, or the responsibility for the

obligation of the Agency/LGU performance of the

under its contract with the Agency’s/LGU’s obligations

Project Proponent; under the contractual

(3) any agreement whereby the | arrangement including-the-

Government or any of its paymentof-monetary-

Agencies/LGUs assumes full or | ebligations, in case of default.”

partial responsibility for or

assists in maintaining the

financial standing of the project

proponent or project company in

order that the project

proponent/company avoid

undertakes to assume

responsibility for the

performance of the

Agency’s/LGU’s obligations

under the contractual

arrangement including the

payment of monetary

obligations, in case of default.”

22 2(0) Definition "(0) Reasonable rate of return on No Change No Change "(0) Reasenable rate of return of | |) Reasenable-Rate of return-ef-
(Reasonable | investments and operating and the project en-investments-and- | theprojectoninvestments-and-

rate of
return)

maintenance cost - The rate of
return that reflects the prevailing
cost of capital in the domestic and
international markets: Provided,
That in case of negotiated

The rate of return that reflects
the prevailing cost of capital of
the project in the domestic and
international markets: Provided,

The rate of return that reflects
the prevailing cost of capital OF
THE PROJECT in the domestic
and international markets:
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contracts, such rate of return shall That in case of negotiated Provided, That in case of
be determined by ICC of NEDA contracts, such rate of return negotiated contracts, such rate
prior to the negotiation and/or call shall be determined by ICC of of return shall be determined by
for proposals: Provided, further, NEDA prior to the negotiation the Investment Coordination
That for negotiated contracts for and/or call for proposals: Committee of- NEDBA prior to the
public utility projects which are Provided, further, That for negotiation and/or call for
monopolies, the rate of return on negotiated contracts for public proposals: Provided, further,
rate base shall be determined by utility projects which are That for negetiated-contractsfor
existing laws, which in no case monopolies, the rate of return on | public-utility projects which are
shall exceed twelve per centum rate base shall be determined by | NATURAL monopolies, the rate
(12%). existing laws, which in no case of return on rate base shall be
shall exceed twelve per centum | determined y existing laws,
(12%). which in no case shall exceed
twelve per centum (12%).

23 2(p) Definition (p) Construction - Refers to new No Change No Change No change except Sec. No. from
(Constructio | construction, rehabilitation, 2p) to 2b)

n) improvement, expansion,

alteration and related works and
activities including the necessary
supply of equipment, materials,
labor and services and related
items.

24 Definition Non Non Non Refers to any government Refers to the department,
(Implementi agency or local government unit | bureau, office, instrumentality,
ng Agency) whose mandate requires them commission, or authority of the

to provide infrastructure or national government, including

development projects. government-owned or controlled
corporations (goccs), or local

Every infrastructure project government unit which

undertaken under the provisions | undertakes an infrastructure or

of this Act shall be in development project in

accordance with the plans, accordance with this act.

specifications, standards, and

costs approved by the

concerned government agency

and shall be under the

supervision of the said agency

or local government unit in the

case of local projects.

25 Definition Non Non Non Refers to a certificate, permit or | Non

(Franchise) other form of authorization
required to be obtained by a
facility operator from a Regulator
prior to operating a public utility
project.

26 Definition Non Non Non Includes a business or service K) public utility
(Public engaged in regularly supplying A business or service engaged
Utility) the public with some commodity | in regularly supplying the public

or service of public
consequence which includes
public services as defined in the

with some commodity or service
of public consequence as
defined in the public service act
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Public Service Act (CA 146, as (commonwealth act no. 146, as
amended). amended).
Definition Non Non Non Non E) government undertakings
(Governmen Refers to any form of
t contribution and/or support
Undertaking which the national government
s) or the implementing agency may
extend to a project proponent.
Definition Non Non Non Non H) project development and
(Project monitoring facility (PDMF)
Developmen
tand A revolving fund to be used for
Monitoring the preparation of pre-feasibility
Facility(PDM study, feasibility study and
F)) transaction documents of public
private partnership (ppp)
projects.
Project Non Non Non Non i) Project proponent
proponent The private sector entity which
shall have contractual
responsibility for the project and
which shall have an adequate
financial base to implement said
project consisting of equity and
firm commitments from
reputable financial institutions to
provide, upon award, sufficient
credit lines to cover the total
estimated cost of the project.
27 Private Non Non Non Non Non
delivery of
public
infrastructur
eand/or
services
28 3 Private SEC. 3. Private Initiative in No Change No Change No Change Any department, bureau, office,
Initiative in Infrastructure. - All government instrumentality, commission or
Infrastructur | infrastructure agencies, including authority of the national

e

government-owned and-controlled
corporations (GOCC) and local
government units (LGUs) are
hereby authorized to enter into
contract with any duly pre-qualified
project proponent for the financing,
construction, operation and
maintenance of any financially
viable infrastructure or
development facility through any of
the projects authorized in this Act.
Said agencies, when entering into
such contracts, are enjoined to

government, including goccs, or
local government unit
authorized by law or their
respective charters to contract
for or undertake infrastructure or
development projects may enter
into PPPs with a duly
pre-qualified project proponent
in accordance with this act.
When entering into ppps, the
public sector is enjoined to
solicit the expertise of
individuals, groups, or
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solicit the expertise of individuals, corporations in the private sector
groups, or corporations in the who have extensive experience
private sector who have extensive in undertaking infrastructure or
experience in undertaking development projects.
infrastructure or development
projects.

29 4 Priority SEC. 4. Priority Projects. - All No Change 5. Priority Projects. — All Priority Projects and Approving Priority Projects and Approving

Projects concerned government agencies, concerned government Bodies. Bodies.

including government-owned
and-controlled corporations and
local government units, shall
include in their development
programs those priority projects
that may be financed, constructed,
operated and maintained by the
private sector under the provisions
of this Act. It shall be the duty of all
concerned government agencies
to give wide publicity to all projects
eligible for financing under this Act,
including publication in national
and, where applicable,
international newspapers of
general circulation once every six
(6) months and official notification
of project proponents registered
with them.

The list of all such national projects
must be part of the development
programs of the agencies
concerned. The list of projects
costing up to Three hundred
million pesos (P300,000,000) shall
be submitted to ICC of NEDA for
its approval and to the NEDA
Board for projects costing more
than Three hundred million pesos
(P300,000,000). The list of projects
submitted to ICC of the NEDA
Board shall be acted upon within
thirty (30) working days.

The list of local projects to be
implemented by the local
government units concerned shall
be submitted, for confirmation, to
the municipal development council
for projects costing up to Twenty
million pesos; those costing above
Twenty up to Fifty million pesos, to
the provincial development

agencies, including
government-owned and
controlled corporations and local
government units, shall include
in their development programs
those priority projects that may
be financed, constructed,
operated and maintained by the
private sector under the
provisions of this Act. It shall be
the duty of all concerned
government agencies to give
wide publicity to all projects
eligible for financing under this
Act, including publication in
national and. Where applicable,
international newspapers of
general circulation once every
six(6) months and official
notification of project proponents
registered with them. Further,
the implementing agency/LGU
shall draw an indicative timeline
or schedule for the bidding out of
the short-listed PPP projects
upon which the said agency
/LGU shall be held accountable.

The list of all such projects must
be part of the development
programs of the agencies
concerned. The list of projects
and the concomitant proposals
shall be submitted to the
appropriate approving authority
(NEDA Board, NEDA ICC,
Regional Development Council,
City Development Council,
Provincial Development Council,
Municipal Development Council)
depending on the levels of
approval based on project costs
as provided in the implementing
rules and regulations of this Act.

All concerned government
agencies or LGUs are tasked to
prepare their infrastructure or
development programs and to
identify specific priority projects
that may be financed,
constructed, operated and
maintained by the private sector
through the PPP arrangements
authorized under this Act and to
submit such list for its approval
to the NEDA-ICC. The list of
priority projects shall be
consistent with the Philippine
Development Plan (PDP), and
Provincial Development and
Physical Framework Plan
(PDPFP).

The Public Investment Program
(PIP) and the Comprehensive
and Integrated Infrastructure
Program (CIIP) shall be deemed
as the list of national priority
projects and the Provincial
Development Investment
Programs (PDIPS)/Local
Development Investment
Programs (LDIPS) shall be
deemed as the list of local
priority projects. The PIP, CIIP
and PDIP/LDIP shall be updated
periodically.

The updated list of priority
projects, local and national, shall
be submitted to the PPP center
for information and for posting in
the PPP center website.

The list of all such projects must
be part of the development
programs of the agencies
concerned. Project proposals

All concerned government
agencies or Igus are tasked to
prepare their infrastructure or
development programs and to
identify specific priority projects
that may be financed,
constructed, operated and
maintained by the private sector
through the ppp arrangements
authorized under this act. The
list of priority projects shall be
consistent with the Philippine
Development Plan (PDP), and
Provincial Development and
Physical Framework Plan
(PDPFP), and shall be
submitted to the appropriate
approving body as provided in
the IRR of this act.

The Public Investment Program
(PIP) and the Comprehensive
and Integrated Infrastructure
Program (CUP) shall be deemed
as the list of national priority
projects, and the Provincial
Development Investment
Programs (PDIPs) Local
Development Investment
Programs (LDIPs) shall be
deemed as the list of local
priority projects. The PIP, CUP
and PDIP/LDIP shall be updated
periodically.

The updated list of priority
projects, local and national, shall
be submitted to the PPP Center
for information.

The list of all such projects must
be part of the development
programs of the agencies
concerned. Project proposals
under this list shall be submitted
to the appropriate approving
authority; depending on project
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council; those costing up to Fifty
million, to the city development
council; above Fifty million up to
Two hundred million pesos, to the
regional development councils;
and those above Two hundred
million pesos, to ICC of NEDA.

under this list shall be submitted
to the appropriate approving
authority, that is, the NEDA
Board, the NEDA ICC, the
Regional Development Council,
the City Development Council,
the Provincial Development
Council, the Municipal
Development Council,
depending on project costs as
provided in the implementing
rules and regulations of this Act.

costs as provided in the IRR of
this act.

In recognition of the limited
funding for the conduct of a
feasibility study (F/S) for these
priority projects, a private sector
may undertake the F/S of priority
PPP projects, the cost of which
may later on be reimbursed
once such project is approved
and has a winning bidder.

30

Implementin
g, monitoring
and auditing
functions

Non

Non

Non

Non

Non

31

Project
Developmen
t Facility

Non

Non

5-A. Project Development
Facility. — The

Public-Private-Partnership
(PPP) Center of the NEDA shall
establish and administer a trust
fund to be known as the Project
Development Facility (PDF).
The PDF shall be tapped by
LGUs and government agencies
which have no financial capacity
to prepare a project proposal,
which includes the conduct of
pre-feasibility and feasibility

studies of PPP projects.

The start-up money for the PDF
will come from the existing
appropriations of the Project
Development and Monitoring
Fund under Executive Order
and, thereafter, such amount as

may be needed shall be
included in the General

Appropriations Act or where

feasible, grants from donors of
official development assistance
(ODA); contributions, grants, or

other funds from
government-owned and

controlled corporations, LGUs,
development partners, and
private sector institutions subject
to existing laws, rules and

regulations.

32

Unsolicited

SEC. 4-A. Unsolicited Proposals. -

4-A Unsolicited Proposal. -

5-B. Unsolicited Proposals. —

Unsolicited proposals for

Sec. 4-a. Unsolicited proposals.
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Proposal Unsolicited proposals for projects Unsolicited proposals for Unsolicited proposals for projects may be submitted. - Unsolicited proposals may be

may be accepted by any
government agency or local
government unit on a negotiated
basis: Provided, That, all the
following conditions are met: (1)
such projects involve a new
concept or technology and/or are
not part of the list of priority
projects, (2) no direct government
guarantee, subsidy or equity is
required, and (3) the government
agency or local government unit
has invited by publication, for three
(3) consecutive weeks, in a
newspaper of general circulation,
comparative or competitive
proposals and no other proposal is
received for a period of sixty (60)
working days: Provided, further,
That in the event another
proponent submits a lower price
proposal, the original proponent
shall have the right to match that
price within thirty (30) working
days.

projects may be submitted. The
government agency, GOCC or
local government unit concerned
may either;(1) Use the
unsolicited proposal as the basis
for Public Bidding as provided in
Section 5 of this Act. If a final
award to a winning bidder is
made on the basis of the
unsolicited proposal within one
(1) year from the submission
thereof, as determined by
NEDA, the original proponent of
the unsolicited proposal may be
reimbursed for costs incurred in
its preparation, including, but not
limited to, the cost of any
feasibility studies undertaken,
Provided: such reimbursement :
(1) shall be in an amount to be
determined by NEDA, but not
exceeding three percent (3%) of
the total project cost, excluding
any project costs which will be
borne by the government, such
as, but not limited to, the cost of
Right-of-Way acquisitions; and
(2) shall be paid in full by the
winning bidder as a
requirement for the award of the
project;

projects may be submitted. The
government agency, GOCC or
local government unit concerned
may either: (1) Use the
unsolicited proposal as the basis
for Public Bidding as provided in
Section 6 of this Act. If a final
award to a winning bidder is
made on the basis of the
unsolicited proposal within one
(1) year from the submission
thereof, as determined by
NEDA-ICC, the original
proponent of the unsolicited
proposal used for competitive
bidding may be reimbursed for
costs incurred in its preparation,
including, but not limited to, the
cost of any feasibility studies
undertaken, Provided; such
reimbursement: (a) shall be in
an amount to be determined by
NEDA-ICC, but not exceeding
three percent (3%) of the total
project cost, excluding any
project costs which will be borne
by the government, such as, but
not limited to, the cost of
Right-of-Way acquisitions;
and(b) shall be paid in full by the
winning bidder as a requirement
for the award of the project;(2)
Accept the unsolicited proposal
on a negotiated basis: Provided,
That, all the following

conditions are met: (a) such
projects are not part of the list of
priority projects in the Philippine
Development Plan, the corollary
Public Investment Program,
other subsidiary sectoral and
agency plans, and the local
development plan and
corollary/subsidiary plans of the
LGU concerned; (b) at anytime,
no government guarantee as
defined in Section 3-R, subsidy
or equity or any form of payment
or security from government, or
any form of government
undertaking including, but not

The government agency, GOCC
or local government unit
concerned may either:(1) Use
the unsolicited proposal as the
basis for Public Bidding as
provided in Section 5 of this Act.
If a final award to a winning
bidder is made on the basis of
the unsolicited proposal within
one (1) year from the
submission thereof, as
determined by-NEDA-THE
IMPLEMENTING AGENCY (IA),
the original proponent of the
unsolicited proposal may be
reimbursed for costs incurred in
its preparation, including, but not
limited to, the cost of any
feasibility studies undertaken,
Provided: such reimbursement :
(1) shall be in an amount to be
determined by NEDA THE IA,
but not exceeding three percent
(3%) of the total project cost,
excluding any project costs
which will be borne by the
government, such as, but not
limited to, the cost of
Right-of-Way acquisitions; and
(2) shall be paid in full by the
winning bidder as a
requirement for the award of the
project;

submitted for infrastructure or
development projects not
included in the list of priority
projects prepared pursuant to
section 4. the implementing
agency may either:(1) use the
unsolicited proposal as the basis
for public bidding as provided in
section 5 of this act. If a final
award to a winning bidder is
made on the basis of the
unsolicited proposal within one
(1) year from the submission
thereof, as determined by the
implementing agency, the
original proponent of the
unsolicited proposal may be
reimbursed for costs incurred in
its preparation, including, but not
limited to, the cost of any
feasibility studies under taken,
provided: such
reimbursement:(1) shall be in an
amount to be determined by the
implementing agency, but not
exceeding three percent (3%) of
the total project cost, excluding
any project costs which will be
borne by the government, such
as, but not limited to, the cost of
right-of-way acquisitions; and (2)
shall be paid in full by the
winning bidder as a requirement
for the a ward of the project;
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(2) Accept the unsolicited
proposal on a negotiated basis:
Provided, That, all the following
conditions are met: (1) such
projects involve a new concept
in technology and/or are not part
of the list of priority projects, (2)
no direct government guarantee,
subsidy or equity or any form of
payment or security from the
government is required as
provided in the immediately
succeeding section, and (3) the
government agency or local
government unit has invited by
publication, for three (3)
consecutive weeks, in a
newspaper of general
circulation, comparative or
competitive proposals and no
other proposal is received for a
period to be determined by
NEDA, but not to exceed one (1)
year: Provided, further, That in
the event another proponent
submits a proposal lower in
price, the original proponent
shall have the right to match that
price within thirty (30) working
days; or

(3) Reject the proposal.

limited to, cost sharing and
credit enhancements, is
required as provided in the
immediately succeeding section,
and

(3) the government agency or
LGU has invited by publication,
for three (3) consecutive weeks,
in a newspaper of general
circulation, comparative or
competitive proposals and no
other proposal is received for a
period to be determined by
NEDA-ICC, but not to exceed
one (1) year; Provided, further,
that in the event another
proponent submits within 180
days (6 months) but not to
exceed one (1) year a more
superior counter proposal with
favorable terms that is likewise
more advantageous for the
government and accepted by
approving authority, the original
proponent would have no
recourse to match.

The other conditions for
considering an unsolicited
proposal are as follows:

a)The government agency or
LGU has notified in writing the
approving authority and the PPP
Center upon receipt of the
proposal;

b)The head of the government
agency or head of the LGU has
conducted an assessment and
has certified in writing to the
approving authority that it is
capable of conducting all
proceedings relating to the
proposal;

¢) The head of the government
agency or LGU certifies in
writing that the proposed project
serves the public interest;

d) The proposal complies with
such other requirements for
unsolicited proposals as may be
prescribed in the Implementing
Rules and Regulations (IRR) ;
e) The proponent has at the

(2) Accept the unsolicited
proposal on a negotiated basis:
Provided, That, all the following
conditions are met: (1) such
projects involve a new concept
in technology and/or are not part
of the list of priority projects, (2)
no direct government guarantee,
subsidy or equity or any form of
payment or security from the
government is required as
provided in the immediately
succeeding section, and (3) the
government agency or local
government unit has invited by
publication, for three (3)
consecutive weeks, in a
newspaper of general
circulation, comparative or
competitive proposals and no
other proposal is received for a
period to be determined by
NEDA, but not to exceed one (1)
year: Provided, further, That in
the event another proponent
submits a proposal lower in
price, the original proponent
shall have the right to match that
price within thirty (30) working
days; or

(3) Reject the proposal.

(2) accept the unsolicited
proposal on a negotiated basis:
provided, that, all the following
conditions are met:

(i) such projects are not part of
the list of priority projects; and

(i) the implementing agency
has invited by publication, for
three (3) consecutive weeks, in
a newspaper of general
circulation, comparative or
competitive proposals and no
other superior proposal is
received for a period to be
determined by the implementing
agency for a minimum period of
four (4) months but not to
exceed twelve (12) months:
provided, further, that in the
event another proponent
submits a superior proposal, the
original proponent shall have the
right to improve on said proposal
within a period to be determined
by the implementing agency for
a minimum of thirty (30) working
days but not to exceed sixty (60)
working days.

(3) reject the proposal.
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outset indicated its costs for
developing the proposal in its
submission to the concerned
government instrumentality; and
f) Disclosure of project costs and
benefits shall include the
proposed user charges for the
infrastructure facility or service.
(3) Reject the proposal.
33 4-B Prohibition Prescribed in Sec. 4-A 4-B Prohibition Against 5-C. Prohibition Against Section 4-b.
Against Gov. Government Guarantees or Government Guarantees or Prohibition Against Government
Guarantees Payments. - Notwithstanding Payments. -Notwithstanding any Guarantees and Payments.
any agreement to the contrary, agreement to the contrary, the
the project proponent of an project proponent of an Notwithstanding any agreement
unsolicited proposal accepted unsolicited proposal accepted to the contrary, the project
by the government on a by the government on a proponent of an unsolicited
negotiated basis in accordance negotiated basis in accordance proposal accepted by the
with Section 4-A(2) above shall | with Sect. 5-B(2) above shall implementing agency as basis
not, at anytime, be entitled to not, at anytime, be entitled to for public bidding or on a
any form of payment or security | any form of payment or security negotiated basis shall not, at
from the government, including, | from the government, including, anytime be entitled to
but not limited to, cost sharing, but not limited to, cost sharing, government guarantee, subsidy,
credit enhancement, direct or credit enhancement, direct or equity or any other government
indirect government guarantee, indirect government guarantee, undertaking including cost
subsidy or equity. subsidy or equity. sharing and credit
enhancement.
34 5 Public SEC. 5. Public Bidding of Projects. | No Change Second paragraph shall be tn-the-case-of-a- SECTION 5.
Bidding - Upon approval of the projects replaced as follows. build-operate-and-transfer Public Bidding of Projects.
mentioned in Section 4 of this Act, '[In the case of a arrangement-The contract shall | Upon approval of the priority

the head of the infrastructure
agency or local government unit
concerned shall forthwith cause to
be published, once every week for
three (3) consecutive weeks, in at
least two (2) newspapers of
general circulation and in at least
one (1) local newspaper which is
circulated in the region, province,
city or municipality in which the
project is to be constructed, a
notice inviting all prospective
infrastructure or development
project proponents to participate in
a competitive public bidding for the
projects so approved.

In the case of a
build-operate-and-transfer
arrangement, the contract shall be
awarded to the bidder who, having
satisfied the minimum financial,
technical, organizational and legal
standards required by this Act, has

build-operate-and-transfer
arrangement,] The contract shall
be awarded to the bidder who,
having satisfied the minimum
financial, technical,
organizational and legal
standards required by this Act,
has submitted the lowest bid
and most favorable terms for the
project, based on the present
value of its proposed tolls, fees,
rentals and charges over a fixed
term for the facility to be
constructed, rehabilitated,
operated and maintained
according to the prescribed
minimum design and
performance standards, plans
and specifications. For this
purpose, the winning project
proponent under any of the
modes or contractual
arrangements identified in this

be awarded to the bidder who,
having satisfied the minimum
financial, technical,
organizational and legal
standards required by this act,
has submitted the lowest bid
and most favorable terms for the
project, based on the present
value of its proposed tolls, fees,
rentals and charges over a fixed
term for the facility to be
constructed, rehabilitated,
operated and maintained
according to the prescribed
minimum design and
performance standards, plans
and specifications. For this
purpose, the winning project
proponent under any of the
modes or contractual
arrangements identified in this
act shall be automatically
granted by the appropriate

projects mentioned in Section 4
of this Act, the head of the
Implementing Agency shall
forthwith cause to be published,
once every week for three (3)
consecutive weeks, in at least
two (2) newspapers of general
circulation and in at least one (1)
local newspaper which is
circulated in the region,
province, city or municipality in
which the project is to be
constructed, a notice inviting all
prospective infrastructure or
development project proponents
to participate in a competitive
public bidding for the projects so
approved. In the case of a build
operate and transfer
arrangement, The contract shall
be awarded to the bidder who,
having satisfied the minimum
financial, technical,
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submitted the lowest bid and most
favorable terms for the project,
based on the present value of its
proposed tolls, fees, rentals and
charges over a fixed term for the
facility to be constructed,
rehabilitated, operated and
maintained according to the
prescribed minimum design and
performance standards, plans and
specifications. For this purpose,
the winning project proponent shall
be automatically granted by the
appropriate agency the franchise
to operate and maintain the facility,
including the collection of tolls,
fees, rentals, and charges in
accordance with Section 5 hereof.
"In the case of build-and-transfer
or build-lease-and-transfer
arrangement, the contract shall be
awarded to the lowest complying
bidder based on the present value
of its proposed schedule of
amortization payments for the
facility to be constructed according
to the prescribed minimum design
and performance standards, plans,
and specifications: Provided,
however, That a Filipino contractor
who submits an equally
advantageous bid with exactly the
same price and technical
specifications as those of a foreign
contractor shall be given
preference.

"In all cases, a consortium that
participates in a bid must present
proof that the members of the
consortium have bound
themselves jointly and severally to
assume responsibility for any
project. The withdrawal of any
member of the consortium prior to
the implementation of the project
could be a ground for the
cancellation of the contract. "The
public bidding must be conducted
under a two-envelope/two-stage
system: the first envelope to
contain the technical proposal and
the second envelope to contain the

Act shall be automatically
granted by the appropriate
agency the franchise to operate
and maintain the facility,
including the collection of tolls,
fees, rentals, and charges in
accordance with Section 6
hereof.

agency the franchise, permit,
license, operating certificate, as
the case may be, to operate and
maintain the facility, including
the collection of tolls, fees,
rentals, and charges.

organizational and legal
standards required by this act,
has submitted the lowest bid
most favorable bids and terms
for the project, based on the
present value of its proposed
tolls, fees, rentals and charges,
AMONG OTHERS, over a
COOPERATION PERIOD fixed
term for the facility to be
constructed, rehabilitated,
operated and maintained
according to the prescribed
minimum design and
performance standards, plans
and specifications. For this
purpose, the winning bidder is
automatically granted by the
appropriate regulating body the
franchise to operate and
maintain the facility, including
the collection of tolls, fees,
rentals, and charges AS
INDICATED IN THE
CONTRACT. THE WINNING
BIDDER SHALL LIKEWISE BE
ISSUED, UPON COMPLIANCE
WITH THE APPROPRIATE
REQUIREMENTS, SUCH
PERMITS, LICENSE,
CERTIFICATES, OR OTHER
SIMILAR AUTHORIZATIONS
NECESSARY FOR THE
CONDUCT OF ITS BUSINESS
BY THE CONCERNED
ISSUING GOVERNMENTAL
ENTITY.

In the case of build-and-transfer
or build-lease-and-transfer
arrangement, the contract shall
be awarded to the lowest
complying bidder based on the
present value of its proposed
schedule of amortization
payments for the facility to be
constructed according to the
prescribed minimum design and
performance standards, plans,
and specifications: Provided,
however, That a Filipino
contractor who submits an
equally advantageous bid with
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financial proposal. The procedures
for this system shall be outlined in
the implementing rules and
regulations of this Act.

A copy of each contract involving a
project entered into under this Act
shall forthwith be submitted to
Congress for its information.”

exactly the same price and
technical specifications as those
of a foreign contractor shall be
given preference.

In all cases, a consortium that
participates in a bid must
present proof that the members
of the consortium have bound
themselves jointly and severally
to assume responsibility for any
project. The withdrawal of any
member of the consortium prior
to the implementation of the
project could be a ground for the
cancellation of the contract. The
public bidding must be
conducted under a
two-envelope/two-stage system:
the first envelope to contain the
technical proposal and the
second envelope to contain the
financial proposal. The
procedures for this system shall
be outlined in the IRR of this Act.
A copy of each contract
involving a project entered into
under this Act shall forthwith be
submitted to Congress for its
information.

35

5-A

Direct
Negotiation
of Contract

SEC. 5-A. Direct Negotiation of
Contracts. - Direct negotiation shall
be resorted to when there is only
one complying bidder left as
defined hereunder:

(a) If, after advertisement, only
one contractor applies for
pre-qualification and it meets the
pre-qualification requirements,
after which it is required to submit
a bid/proposal which is
subsequently found by the
agency/local government unit
(LGU) to be complying.

(b) If, after advertisement, more
than one contractor applied for
pre-qualification but only one
meets the pre-qualification
requirements, after which it
submits bid/proposal which is
found by the agency/LGU to be
complying.

(c) If, after pre-qualification of

No Change

No Change

No Change

Delete
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more than one contractor, only one
submits a bid which is found by the
agency/LGU to be complying.

(d) If, after pre-qualification, more
than one contractor submit bids
but only one is found by the
agency/LGU to be complying:
Provided, That any of the
disqualified prospective bidder
may appeal the decision of the
implementing agency’s/LGU’s
Pre-qualification Bids and Awards
Committee within fifteen (15)
working days to the head of the
agency, in case of national
projects; to the Department of the
Interior and Local Government
(DILG), in case of local projects
from the date the disqualification
was made known to the
disqualified bidder: Provided,
furthermore, That the
implementing agency concerned
or DILG should act on the appeal
within forty-five (45) working days
from receipt thereof.

36

Payment
Scheme

SEC. 6. Repayment Scheme. - For
the financing, construction,
operation and maintenance of any
infrastructure project undertaken
through the
Build-Operate-and-Transfer
arrangement or any of its
variations pursuant to the
provisions of this Act, the project
proponent shall be repaid by
authorizing it to charge and collect
reasonable tolls, fees, and rentals
for the use of the project facility not
exceeding those incorporated in
the contract and, where applicable,
the proponent may likewise be
repaid in the form of a share in the
revenue of the project or other
non-monetary payments, such as,
but not limited to, the grant of a
portion or percentage of the
reclaimed land, subject to the
constitutional requirements with
respect to the ownership of land:
Provided, That for negotiated
contracts, and for projects which

No Change

No Change

No Change

For the financing, construction,
operation and maintenance of
any infrastructure project
undertaken through the Build-

PPP
ARRANGEMENT or any of its
variations pursuant to the
provisions of this Act, the project
proponent shall be repaid by
authorizing it to charge and
collect reasonable tolls, fees,
and rentals for the use of the
project facility not exceeding
those incorporated in the
contract and, where applicable,
the proponent may likewise be
repaid in the form of a share in
the revenue of the project or
other non-monetary payments,
such as, but not limited to, the
grant of a portion or percentage
of the reclaimed land, subject to
the constitutional requirements
with respect to the ownership of
land: Provided, That fer-
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have been granted a natural
monopoly or where the public has
no access to alternative facilities,
the appropriate government
regulatory bodies, shall approve
the tolls, fees, rentals, and charges
based on a reasonable rate of
return: Provided, further, That the
imposition and collection of tolls,
fees, rentals, and charges shall be
for a fixed term as proposed in the
bid and incorporated in the
contract but in no case shall this
term exceed fifty (50) years:
Provided, furthermore, That the
tolls, fees, rentals, and charges
may be subject to adjustment
during the life of the contract,
based on a predetermined formula
using official price indices and
included in the instructions to
bidders and in the contract:
Provided, also, That all tolls, fees,
rentals, and charges and
adjustments thereof shall take into
account the reasonableness of
said rates to the end-users of
private sector-built infrastructure:
Provided, finally, That during the
lifetime of the franchise, the project
proponent shall undertake the
necessary maintenance and repair
of the facility in accordance with
standards prescribed in the bidding
documents and in the contract. In
the case of a Build-and-Transfer
arrangement, the repayment
scheme is to be effected through
amortization payments by the
government agency or local
government unit concerned to the
project proponent according to the
scheme proposed in the bid and
incorporated in the contract.

5 for
projects which have been
granted a natural monopoly er

to-alternative facilities, the
appropriate government
regulatory bodies, shall approve
the tolls, fees, rentals, and
charges based on a reasonable-
rate of return WHICH IN NO
CASE SHALL EXCEED
TWELVE PERCENT (12%):
Provided, further, That the
imposition and collection of tolls,
fees, rentals, and charges shall
be for a COOPERATION
PERIOD fixed-term as proposed
in the bid and incorporated in the
contract but in no case shall this
term exceed fifty (50) years:
Provided, furthermore, That the
tolls, fees, rentals, and charges
may be subject to adjustment
during the COOPERATION
PERIOD life-of the-contract,
based on a predetermined
formula using official price
indices and included in the
instructions to bidders and in the
contract: Provided, also, That all
tolls, fees, rentals, and charges
and adjustments thereof shall
take into account the
reasonableness of said rates to
the end-users of private
sector-built infrastructure:
Provided, finally, That during the
COOPERATION PERIOD
lifetime-of the-franchise, the
project proponent shall
undertake the necessary
maintenance and repair of the
facility in accordance with
standards prescribed in the
bidding documents and in the
contract. In the case of a
Build-and-Transfer
arrangement, the repayment
scheme is to be affected through
amortization payments by the
IMPLEMENTING AGENCY

government-agency-or-local
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government-unit concerned to
the project proponent according
to the scheme proposed in the
bid and incorporated in the
contract.

37 7 Contract SEC. 7. Contract Termination. - In Section 7. Contract Termination | THE CONTRACT SHALL

Termination | the event that a project is revoked, — In the event that a project is PROVIDE A COMPENSATION

cancelled or terminated by the
Government through no fault of the
project proponent or by mutual
agreement, the Government shall
compensate the said project
proponent for its actual expenses
incurred in the project plus a
reasonable rate of return thereon
not exceeding that stated in the
contract as of the date of such
revocation, cancellation or
termination: Provided, That the
interest of the Government in
these instances shall be duly
insured with the Government
Service Insurance System (GSIS)
or any other insurance entity duly
accredited by the Office of the
Insurance Commissioner:
Provided, finally, That the cost of
the insurance coverage shall be
included in the terms and
conditions of the bidding referred
to above.

In the event that the government
defaults on certain major
obligations in the contract and
such failure is not remediable or if
remediable shall remain
unremedied for an unreasonable
length of time, the project
proponent/contractor may, by prior
notice to the concerned national
government agency or local
government unit specifying the
turn-over date, terminate the
contract. The project
proponent/contractor shall be
reasonably compensated by the
Government of equivalent or
proportionate contract cost as
defined in the contract.

revoked, cancelled or
terminated by the Government
through no fault of the project
proponent or by mutual
agreement, the Government
shall compensate the said
project proponent for its actual
expenses incurred in the project
plus a reasonable rate of return
thereon not exceeding that
stated in the contract as of the
date of such revocation,
cancellation or termination:
Provided, That the interest of the
Government in these instances
shall be duly insured with the
Government Service Insurance
System (GSIS) or any other
insurance entity duly accredited
by the Office of the Insurance
Commissioner: Provided, finally,
That the cost of insurance
coverage shall be included in
the terms and conditions of the
bidding referred to above.

In the event that the government
defaults on certain major
obligations in the contract and
such failure is not remediable or
if remediable shall remain
unremedied for an unreasonable
length of time, the project
proponent/contractor may, by
prior notice to the concerned
national government agency or
local government unit specifying
the turn-over date, terminate the
contract. The project
proponent/contractor shall be
reasonably compensated by the
Government of equivalent or
proportionate contract cost as
defined in the contract.

For contracts involving transfer
of ownership of the facility to the

MECHANISM in the event that
the project is revoked, canceled
or terminated by the
Government through no fault of
the project proponent or by
mutual agreement IN THE
ABSENCE OF SUCH
PROVISION, THE
COMPENSATION SHALL BE
BASED ON fer the actual
expenses incurred by the project
proponent in the project plus a
reasenable-rate of return
thereon not exceeding that

Commissioner: Provided, finally,
That the cost of the insurance
coverage shall be included in
the terms and conditions of the
bidding referred to above.

In the event that the government
defaults on certain major
obligations in the contract and
such failure is not remediable or
if remediable shall remain
unremedied WITHIN A
REASONABLE feran-
dnreasonable-length of time AS
DEFINED IN THE CONTRACT,
the project proponent may, by
prior notice to the concerned
IMPLEMENTING AGENCY
national goverament-agency-or
lecal-government-unit specifying
the turn-over date, terminate the
contract. The project

Xipuaddy :110day Jeulq

saulddijiyd 8y ur ddd 40} Juawiaaoadui| feuonnunsuy uo Apns syl



€4

Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

implementing agency, the
Government shall have the right
to take over the facility or
existing works in progress upon
revocation, cancellation or
termination of the contract due
to default of project proponent.
In the event of take-over, the
Government shall pay the
project proponent the
reasonable value of the facility
as may be provided in the
contract.

proponent/contractor shall be
ENTITLED TO REASONABLE
COMPENSATION FROM
reasonably-compensated-by the
Government of-equivalent-or
propeortionate-contractcost

as
defined in the contract.
FOR CONTRACTS WHICH
INVOLVE TRANSFER OF
OWNERSHIP OF A FACILITY
TO THE IMPLEMENTING
AGENCY WHICH ARE
TERMINATED PRIOR TO
THEIR TRANSFER TO
GOVERNMENT, THE
GOVERNMENT SHALL HAVE
THE RIGHT TO TAKE OVER
THE FACILITY OR EXISTING
WORKS IN PROGRESS UPON
REVOCATION,
CANCELLATION OR
TERMINATION OF THE
CONTRACT DUE TO DEFAULT
OF PROJECT PROPONENT.
IN THE EVENT OF
TAKE-OVER, THE
GOVERNMENT MAY PAY THE
PROJECT PROPONENT
REASONABLE
COMPENSATION FOR THE
VALUE OF THE FACILITY AS
MAY BE PROVIDED IN THE
CONTRA CT.
THE GOVERNMENT'S RIGHT
TO TAKE-OVER SHALL NOT
IMPAIR THE RIGHTS OF
THIRD PERSONS HA VING
INTEREST IN THE FINANCING
OF THE PROJECT, SUCH AS
LENDERS AND CREDITORS.

38

Contracts &
Public
Disclosure,
Penalty

Non

Sec. 6-B. Contracts and Public
Disclosure; Penalty for
Non-Compliance. — Copies of all
contracts concluded under this
Act shall be the responsibility of
the government agency or LGU.
The said government agency or
LGU is required to forward a
copy of the signed agreement to
the Public-Private-Partnership
(PPP) Center and the NEDA for
records purposes and to
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Congress for its information.

In case of failure to submit a
copy of the perfected and signed
contract to the PPP Center and
to Congress within 30 working
days from signing thereof, the
head of the concerned
government agency or LGU
shall be penalized with the
administrative penalty of
suspension from office for a
period of six (6) months.

The grant of access to the
signed agreements by the public
shall be the responsibility of the
government agency, LGU or the
PPP Center. Levels of public
disclosure concerning public
documents shall be subject to
existing laws or rules and
regulations.

Universal and encompassing
confidentiality clauses in any
PPP contract executed by the
government or any of its
instrumentalities are hereby
prohibited.

39

Validity of
contracts

Non

Non

Non

Non

Non

40

Accession/D
ivestiture

Non

Non

8. Accession/Divestiture.
—Subiject to the approval of the
Approving Body upon due
diligence and recommendation
by the Head of Agency/LGU, a
project proponent may divest or
accede its ownership and/or
rights to a project provided that,
the divestiture or accession shall
be after the holding or lock-in
period which shall be
determined by the Agency/LGU
and indicated in the contract,
and provided that, the new
project proponent has equal or
better qualifications as with the
previous project proponent.

A divestment/accession made in
violation of this Act shall be a
ground for disqualification of the
proponent or cancellation of the
contract, as the case may be,
and forfeiture of the proponent’s

Section xxx.
Accession/Divestiture

Subject to the approval of the
approving body upon due
diligence and recommendation
by the head of implementing
agency/LGU, a project
proponent may divest or accede
its ownership, rights, or interest
to a project provided that, the
divestiture or accession shall be
after a holding or lock-in period,
which should be not less than
five (5) years and which shall be
determined by the implementing
agency/LGU or as indicated in
the contract, and provided that,
the new project proponent has
equal or better qualifications as
with the previous project
proponent.

A divestment/accession made in

Section xxx
Accession/Divestiture.

Subject to the approval of the
approving body upon due
diligence and recommendation
by the head of the implementing
agency, a project proponent
may divest or accede its
ownership, rights, or interest to a
project provided that, the
divestiture or accession shall be
after a holding or lock-in period
which shall be determined by
the implementing agency or as
indicated in the contract, and
provided that, the new project
proponent has equal or better
qualifications as with the
previous project proponent.

A divestment/accession made in
violation of this section shall be

Xipuaddy :110day Jeulq

saulddijiyd 8y ur ddd 40} Juawiaaoadui| feuonnunsuy uo Apns syl



G¢-d

BOT

Ref. : HB4151-1 HB4151-2 HB4151-3 HB4151-4
No Is_g\év Subject S et SN Ly (February 2011 Original) (as of April 2011) (as of August 2011) (as of September 2011)
bid or performance security. violation of this section shall be a ground for disqualification of
a ground for disqualification of the proponent or cancellation of
The Agency/LGU shall inform in | the proponent or cancellation of | the contract, as the case may
writing the PPP Center the the contract, as the case may be, and forfeiture of the
change in ownership for be, and forfeiture of the proponent's bid or performance
monitoring purposes.” proponent's bid or performance | security.
security.
The implementing agency shall
The implementing agency/LGU inform in writing the PPP Center
shall inform in writing the PPP the change in ownership for
Center the change in ownership | monitoring purposes.
for monitoring purposes.
41 8 Regulatory SEC. 8. Regulatory Boards. - The No Change 10-A. Prohibition on PPP Regulatory Boards.The The Toll Regulatory Board which
Boards Toll Regulatory Board which was contracting by Regulatory appropriate government was-created-by-Presidential-
created by Presidential Decree No. Agencies. All regulatory regulatory bodies, shall approve | Beecree-No—1112is-hereby-
1112 is hereby attached to the agencies shall be prohibited the tolls, fees, rentals, and attached-to-the-Bepartment-of-
Department of Public Works and from being a party to PPP charges based on a reasonable | Public\Werks-and-Highways-with
Highways with the Secretary of contracts.” rate of return.In absence of an the-Seeretary-of-Public- Works-
Public Works and Highways as appropriate regulatory body, the | and-Highways-as-
Chairman. NEDA-ICC approved Chairman.THE APPROPRIATE
parameters and terms based on | GOVERNMENT REGULATORY
a reasonable rate of return shall | BODIES SHALL APPROVE
be adopted. THE TOLLS, FEES, RENTALS,
AND CHARGES.IN THE
ABSENCE OF AN
APPROPRIATE REGULATORY
BODY, THE INVESTMENT
COORDINATION COMMITTEE
APPROVED PARAMETERS
AND TERMS SHALL BE
ADOPTED.
42 9 Project SEC. 9. Project Supervision. - No Change Non Non Non
Supervision | Every infrastructure project
undertaken under the provisions of
this Act shall be in accordance with
the plans, specifications,
standards, and costs approved by
the concerned government agency
and shall be under the supervision
of the said agency or local
government unit in the case of
local projects.
43 10 Investment SEC. 10. Investment Incentives. - No Change No Change Among other incentives, PPP Among other incentives, PPP
Incentives Among other incentives, projects in projects in-excess-of-One-billien- | projects in-excess-of One-billion-
excess of One billion pesos pesos-{P1,000,000,000) shall be | pesos{P-1,000,000,000) shall
(P1,000,000,000) shall be entitled entitled to incentives as provided | be entitled to incentives as
to incentives as provided by the by the Omnibus Investment provided by the Omnibus
Omnibus Investment Code, upon Code, upon registration with the | Investment Code, upon
registration with the Board of Board of Investments. registration with the Board of
Investments. Investments.
44 Project of Non 10-A Projects of national Non Section xxx. Projects of National | Section xxx
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National
Significance

Significance. - Upon the
certification and
recommendation of NEDA, the
President may classify certain
projects undertaken under this
Act as Projects of National
Significance, which shall be
entitled to the following
incentives:

a. All real properties which are
actually and directly used for the
project shall be exempt from any
and all real property taxes levied
under Republic Act No0.7160

b. The total of all local taxes
imposed by a province, city
ormunicipality in Metro Manila
pursuant to Republic Act No.
7160 on the project proponent
shall not exceed fifty percent
(50%) of one percent (1%) of
gross sales or receipts of the
preceding calendar year;

c. The necessary business
permits, including any renewals
thereof, shall be deemed to
have been automatically granted
or issued to the winning project
proponent upon tender of the
required taxes and fees to the
appropriate local government
unit.

For purposes of this section, in
order for a project to qualify as a
Project of National Significance,
the following conditions must
occur:

1. The total cost of the project is
at least PhP 5

billion

00 and

2. The project is located in or
affects at least two(2) provinces.

Significance

Upon the certification and
recommendation of NEDA, the
President may classify certain
projects undertaken under this
Act as Projects of National
Significance, which shall be
entitled to the following
incentives:

a. All real properties which are
actually and directly used for the
project shall be exempt from any
and all real property taxes levied
under Republic Act No. 7160;

b. The total of all local taxes
imposed by a province, city or
municipality in Metro Manila
pursuant to Republic Act No.
7160 on the project proponent
shall not exceed fifty percent
(50%) of one percent (1%) of
gross sales or receipts of the
preceding calendar year;

c. The necessary business
permits, including any renewals
thereof, shall be deemed to
have been automatically granted
or issued to the winning project
proponent upon tender of the
required taxes and fees to the
appropriate local government
unit.

For purposes of this section, in
order for a project to qualify as a
Project of national Significance,
the following conditions must
occur:

1. The total cost of the project is
at least PHP 5 Billion; and

2. The project is located in or
affects at least two (2) projects.

Projects of National
Significance.

As determined by investment
coordination committee, certain
projects may be identified as
having national significance and
for such reason be entitled to the
following incentives:

A. All real properties which are
actually and directly used for the
project shall be exempt from any
and all real property taxes levied
under republic act no. 7160;

B. The total of all local taxes
imposed by a province, city or
municipality in metro manila
pursuant to republic act no.
7160 on the project proponent
shall not exceed fifty percent
(50%) of one percent (1%) of
gross sales or receipts of the
proceeding calendar year;

C. The necessary business
permits, including any renewals
thereof, shall be deemed to
have been automatically granted
or issued to the winning project
proponent upon tender of the
required taxes and fees to the
appropriate local government
unit.

Acquisition
of Right of
Way, Site or
Location

Non

Non

Non

Non

Section 11.
Acquisition Of Right-Of- Way,
Site Or Location.

Whenever it is necessary for

Xipuaddy :110day Jeulq

saulddijiyd 8y ur ddd 40} Juawiaaoadui| feuonnunsuy uo Apns syl



L¢-9d

Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

PPP projects to acquire real
property for the right-of-way, site
or location through
expropriation, the appropriate
implementing agency shall
initiate the expropriation
proceedings before the proper
court in accordance with
republic act no. 8974; provided,
that for issuance of a writ of
possession, the implementing
agency shall pay the property
owner the amount equivalent to
at least the sum of: (1) two
hundred percent (200%) of the
value of the property based on
the current relevant zonal
valuation of the Bureau of
Internal Revenue (BIR); and (2)
the value of the improvements
and/or structures.

Upon compliance with the
applicable guidelines for
expropriation proceedings, the
court shall issue within ten (10)
working days the order to take
possession of the property and
start the implementation of the
project.

45

11

IRR

SEC. 11. Implementing Rules and
Regulations. - A committee
composed of one (1)
representative from the
Department of Public Works and
Highways (DPWH), the
Department of Transportation and
Communications (DOTC), the
Department of Energy (DOE), the
Department of Environment and
National Resources (DENR), the
Department of Agriculture (DA),
the Department of Trade and
Industry (DTI), the Department of

Finance (DOF), the Department of

Interior and Local Government

(DILG), the National Economic and

Development Authority (NEDA),
the Coordinating Council of the
Philippine Assistance Program
(CCPAP), and other concerned
government agencies shall, within

No Change

“Section 14. Implementing Rules
and Regulations. —A committee
composed of one (1)
representative each from the
National Economic and
Development Authority (NEDA),
the Public-Private Partnership
Center (PPP Center); the
Department of Public Works and
Highways (DPWH), the
Department of Finance (DOF);
the Department of Transport and
Communications (DOTC); the
Department of Interior and Local
Government (DILG), the
Department of Energy (DOE),
the Department of Trade and
Industry (DTI); the Department
of Budget and Management
(DBM); the Office of the
President (OP), Office of the
Solicitor-General (OSG), and

A committee composed of one
(1) representative from the
NEDA, the DBM, the DOF, the
DTI, the OP, the DILG, the COA
DOE the OSG, the OGCC, the
DPWH, the DOTC, the DENR,
the PPP Center, and other
concerned government
agencies shall, within sixty (60)
days from the effectivity of this
act, formulate and prescribe,
after public hearing and
publication as required by law,
the implementing rules and
regulations (IRR) in order to
carry out the provisions of this
act in the most expeditious
manner.

The IRR shall cover, among
others, the project approval
process, the bidding procedure,

A Committee composed of one
(1) representative each from the-
DPWH, the DOTC, the DOE, the
Department of Environment and
Natural Resources, the-BA; the
Department of Trade and
Industries, the Department of
Finance, the Department of
Interior and Local Government,
the National Economic
Development Authority, the
CCERARP-PPP CENTER, THE
DEPARTMENT OF BUDGET
MANAGEMENT, THE OFFICE
OF THE PRESIDENT, AND
THE DEPARTMENT OF
JUSTICE and-otherconecerned-
government-agencies shall
within sixty [60] days from the
effectivity of this Act, formulate
and prescribe, after public
hearing and publication as
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sixty (60) days from the effectivity the Office of Government list of financial incentives and required by law, the IRR
of this Act, formulate and Corporate Counsel (OGCC), two | arrangements that the } ey .
prescribe, after public hearing and (2) representatives from duly government may provide for the | eriteria-and-guidelinesfor
publication as required by law, the accredited organizations project. evatuation-of bid-propesalstist
implementing rules and regulations representing the private offinancialincentives-and-
including, among others, the Philippine construction industry, | The chairman of this committee | arrangements-thatthe-
criteria and guidelines for and one (1) representative of shall be the Secretary of i
evaluation of bid proposals, list of financial sector associations, Socio-Economic Planning. projeet; of this Act in order to
financial incentives and and shall formulate, after public carry out its provisions in the
arrangements that the hearing and publication as From time to time the most expeditious manner.
Government may provide for the required by law, the IRR, Committee may conduct, THE IRR SHALL COVER,
project, in order to carry out the including, among others, the formulate and prescribe after AMONG OTHERS, THE
provisions of this Act in the most criteria and guidelines for due public hearing and PROJECT APPROVAL
expeditious manner. evaluation of bid proposals, publication, amendments to the | PROCESS, THE BIDDING
provisions to subject the facility | implementing rules and PROCEDURE, LIST OF
"The Chairman of this committee collections to audit by the regulations, consistent with the FINANCIAL INCENTIVES AND
shall be appointed by the Commission on Audit, and other | provisions of this Act. ARRANGEMENTS THAT THE
President of the Philippines from conditions for the cancellation of GOVERNMENT MAY PROVIDE
its members. contracts, in order to carry out FOR THE PROJECT.
the provisions of this Act. Fhe-Chairman-of-this-committee-
"From time to time the Committee shall-be-appointed-by-the-
may conduct, formulate and The IRR shall be promulgated President-of-the-Philippines-from
prescribe after due public hearing within sixty (60) days after the its members.
and publication, amendments to effectivity of this Act. THE CHAIRMAN OF THIS
the implementing rules and The Chairman of this committee COMMITTEE SHALL BE THE
regulations, consistent with the shall be appointed by the SECRETARY OF
provisions of this Act. President of the Republic of the SOCIOECONOMIC PLANNING.
Philippines. From time to time the
Committee may conduct,
formulate and prescribe after
due public hearing and
publication, amendments to the
IRR, consistent with the
provisions of this Act.

46 Prohibition Non 11 Prohibition on the Issuance Delete Section xxx. Prohibition on the Section xxxProhibition on the
on the of Temporary Restraining Issuance of Temporary Issuance of Temporary
Issuance of Orders, Preliminary Injunctions Restraining Orders, Preliminary | Restraining Orders, Preliminary
Temporary and Preliminary Mandatory Injunctions and Preliminary Injunctions And Preliminary
Restraining Injunctions.- No court, except Mandatory Injunctions.No court, | Mandatory Injunctions.No court,
Orders the Supreme Court, shall issue except the Supreme Court, shall | except the supreme court, shall

any temporary restraining order
preliminary injunction or
preliminary mandatory injunction
against the government, or any
of its subdivisions, officials or
any person or intity, whether
public or private, acting under
the government's direction, to
restrain, prohibit or compel the
following acts with regard to
Projects of national Significance
under the immediately

issue any of temporary
restraining order, preliminary
injunction, or preliminary
mandatory injunction against the
government, or any of its
subdivisions, officials or any
person or entity, whether public
or private, acting under the
government’s direction, to
restrain, prohibit or compel the
following acts with regard to
Projects of National Significance

issue any of temporary
restraining order, preliminary
injunction, or preliminary
mandatory injunction against the
government, or any of its
subdivisions, officials or any
person or entity, whether public
or private, acting under the
government's direction, to
restrain, prohibit or compel the
following acts under the
immediately preceding
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preceding section:a. Acquisition,
clearance and development of
the right-of-way and/or site or
location;b. Bidding or
awarding;c. Commencement,
prosecution, execution,
implementation and operation;d.
Termination or rescission of the
contract; and e. The undertaking
or authorization of any other
lawful activity necessary or in
connection with the execution or
implementation of the
project.This prohibition shall
apply in all cases, disputes or
controversies instituted by a
private party, including, but not
limited to, cases filed by bidders
or those claiming to have rights
through such bidders involving
projects of national significance.
This prohibition shall not apply
when the matter is of extreme
urgency involving a
constitutional issue, such that
unless a temporary restraining
order is issued, gave injustice
and irresparable injury will arise.
The applicant shall file a bond, in
an amount to be fixed by the
court, which bond shall accrue in
favor of the government if the
court should finally decide that
the applicant was not entitled to
the relief sought.Any temporary
restraining order, preliminary
injunction or preliminary
mandatory injunction issued in
violation of this section is void
and of no force and effect.

under the immediately
preceding section:a. Acquisition,
clearance and development of
the right-of-way and/or site or
location;b. Bidding or
awarding;c. Commencement,
prosecution, execution,
implementation and operation;d.
Termination or rescission of the
contract; ande. The undertaking
or authorization of any other
lawful activity necessary or in
connection with the execution or
implementation of the
project.This prohibition shall
apply in all cases, disputes or
controversies instituted by a
private party, including, but not
limited to, cases filed by bidders
or those claiming to have rights
through such bidders involving
projects of national significance.
This prohibition shall not apply
when the matter is of extreme
urgency involving a
constitutional issue, such that
unless a temporary restraining
order is issued, grave injustice
and irreparable injury will arise.
The applicant shall file a bond, in
an amount to be fixed by the
court, which bond shall accrue in
favor of the government if the
court should finally decide that
the applicant was not entitled to
the relief sought.Any temporary
restraining order, preliminary
injunction, or preliminary
mandatory injunction issued in
violation of this section is void
and of no force and effect.

section:A. Acquisition, clearance
and development of the
right-of-way and/or site or
location;  B. Bidding or
awarding; C. Commencement,
prosecution, execution,
implementation and operation;
D. Termination or rescission of
the contract; and  E. The
undertaking or authorization of
any other lawful activity
necessary or in connection with
the execution or
implementation of the
project.This prohibition shall
apply in all cases, disputes or
controversies instituted by a
private party, including, but not
limited to, cases filed by bidders
or those claiming to have rights
through such bidders. This
prohibition shall not apply when
the matter is of extreme urgency
involving a constitutional issue,
such that unless a temporary
restraining order is issued, grave
injustice and irreparable injury
will arise.Any temporary
restraining order, preliminary
injunction, or preliminary
mandatory injunction issued in
violation of this section is void
and of no force and effect.

47

12

Coodination
and
Monitoring of
Projects

SEC. 12. Coordination and
Monitoring of Projects. - The
Coordinating Council of the
Philippine Assistance Program
(CCPAP) shall be responsible for

the coordination and monitoring of

projects implemented under this
Act.

Regional development councils
and local government units shall

Non

Non

Non

SECTION 14.

Coordination and Monitoring of
Projects. PUBLIC-PRIVATE
PARTNERSHIP CENTER.

N iLof
Philippine-Assistance Program-

[CCPAR}shall The PPP
CENTER be responsible for the

coordination and monitoring of
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periodically submit to CCPAP
information on the status of said
projects.

At the end of every calendar year,
the CCPAP shall report to the
President and to Congress on the
progress of all projects
implemented under this Act.

projects implemented under this
Act.

THE PPP CENTER SHALL
ADMINISTER THE PROJECT
DEVELOPMENT AND
MONITORING FACILITY
(PDMF). A PDMF BOARD
SHALL BE CREATED TO
PROVIDE THE OVERALL
POLICY DIRECTION FOR THE
UTILIZATION OF THE PDMF.

48

Tax Regime
for PPP
projects

Non

Non

12-A. Tax Regime for PPP
Projects — Any provision of
existing laws, rules and
regulations to the contrary
notwithstanding, no taxes, local
and national, shall be imposed
on approved PPP project
proponents. In lieu of paying
taxes, five percent (5%) of the
gross income earned by project
proponents shall be remitted to
the national government. This
five percent (5%) shall be
shared and distributed as
follows:

i) Three percent (3%) to the
national government;

i) Two percent (2%) to the local
government units affected by the
PPP project and allocated
similar to Section 285 Chapter 1
Title 11l of R.A. 7160 or “Local
Government Code of 19917, as
follows:

a. Provinces — Twenty-three
percent (23%);

b. Cities — Twenty-three percent
(23%);

Non
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¢. Municipalities — Thirty-four
percent (34%); and

d. Barangays — Twenty percent
(20%).

In cases of PPP projects
covering more than one
province/city/municipality/
barangay, the share of the
concerned LGU shall be based
on the following criteria:
population, land area, and equal
sharing, similar to the Local
Government Code.

The renewal of the necessary
business permits shall be
deemed to have been
automatically granted or issued
to the winning project proponent
upon tender of stated
aforementioned levy of five
percent (5%) of the gross
income earned by project
proponents.”

49

Creation of
PPP Center

Non

Non

13. Creation of the
Public-Private Partnership
Center (PPPC). Pursuant to the
declared policy under this Act, it
is hereby created the
Public-Private Partnership
Center (PPPC), as an attached
unit of NEDA, which shall have
the following functions and
responsibilities:

a) In consultation with the
NEDA, identify from the priority
lists of all government
instrumentalities, agencies, and
LGUs the short list that can be
undertaken specifically through
the PPP modality.

b) Provide and if necessary
assist the implementing
agency/LGU source the
necessary technical expertise
and assistance for the
pinpointed shortlist of 20
projects that can be undertaken
under the PPP mode.

c¢) Ensure a pipeline of projects
from the short-list of PPP
recommended for
implementation with the

Creation of the Public-Private
Partnership Center (PPP
Center).

Pursuant to the declared policy
under this act, it is hereby
created the Public-Private
Partnership Center (PPP
Center), as an attached unit of
NEDA.

The PPP Center shall be
responsible for the coordination
and monitoring of projects
implemented under this act.

Regional development councils
and local government units shall
periodically submit to PPP
Center on the status of said
projects.

Non
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concomitant business case or
feasibility studies as is
necessary.

d) Recommend plans, policies
and implementation guidelines
related to PPP in consultation
with appropriate oversight
committees, implementing
agencies, LGUs and the private
sectors.

e) Assist the implementing
agency/LGU in drawing up the
indicative timeline or schedule
for the bidding out of the
short-listed PPP projects upon
which the said agency/LGU shall
be held accountable.

f) Manage the Project
Development Facility as
provided in Section 5-A of this
Act.

g) Monitor and facilitate the
implementation of the priority
PPP Programs and Projects of
the agencies/LGUs which shall
be formulated by respective
agencies/LGUS in coordination
with the NEDA Secretariat.

h) Prepare reports on the
implementation of the PPP
programs and projects of the
government for submission to
the President and the Congress
at the end of each year.

i) Serve as a centralized
depository of all PPP contracts
forged by all instrumentalities of
government. As a centralized
depository, the PPP Center shall
maintain an Integrated Projects
Bank to serve as an interactive
database of all current and past
projects. Institutions at all levels
of government shall have on-line
access with access levels
depending on the guidelines set
in the IRR of this Act. Citizens
can access, download and
guery the website on the full list
of current and past projects.

j) Perform such other functions
as may be necessary to achieve
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the objectives and purposes of
this Act.
Each major infrastructure
development department or
local government unit shall
establish PPP units in their
respective agency/LGU,
specifically tasked with project
proposal preparation and
monitoring, and assigned the
responsibility of coordinating
with the PPP Center.”
50 Special Non Special Fund. - A Special Fund Delete Section xxx. Special Fund.A Non
Fund is hereby created to defray the Special Fund is hereby created
cost of compensation to project to defray the cost of
proponents which enter into compensation to project
BOT contracts, concession proponents which enter into
agreements or other contractual BOT contracts, concession
agreements with any national agreements or other contractual
government agency or GOCC agreements with any national
pursuant to the provisions of government agency or GOCC
Republic Act No. 6957, as pursuant to the provisions of
amended, in the event that the Republic Act No. 6957, as
government agency or GOCC amended, in the event that the
fails to comply, or is prevented government agency or GOCC
from complying, with its fails to comply, or is prevented
obligations under the from complying, with its
aforementioned contracts or obligations under the
agreements as a result of any aforementioned contracts or
act of another agency or branch agreements as a result of any
of government: Provided, no act of another agency or branch
compensation shall be paid out of government; Provided, no
of the Special Fund if the compensation shall be paid out
contract or agreement has been of the Special Fund if the
determined to be unlawful or contract or agreement has been
unconstitutional by a final determined to be unlawful or
judgment of a court of unconstitutional by a final
competent jurisdiction.For the judgment of a court of
initial year of implementation of competent jurisdiction.For the
this Act, the sum of initial year of implementation of
pesos(PhP this Act, the sum of pesos
.00) is (PhP ___.00) is hereby
hereby appropriated for the appropriated for the [Special
[Sepcial Fund] and charged Fund] and charged against
against [source]. Thereafter, the [source]. Thereafter, the
[Special Fund] may be [Special Fund] may be
replenished or increased by replenished or increased by
such amount as may be deemed such amount as may be deemed
necessary in the General necessary in the General
Appropreations Act. Appropriations Act.
Appropriatio | Non Non Non Non Section 12.
n for PPP
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Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

Projects

The congress shall
automatically appropriate the
necessary amount out of any
funds in the national treasury not
otherwise appropriated, to
cover:

(1) payment of costs relating to
the implementation of multi year
projects which are issued
multi-year obligational
authorities by the department of
budget management in
accordance with applicable
guidelines and procedures; and
(2) payment of liabilities,
penalties, and interests incurred
by the implementing
agency, as and when they shall
become due, in the event that
the implementing agency fails to
comply, or is prevented from
complying, with its obligations
under the aforementioned
contracts or agreements as a
result of any act of another
agency or branch of
government.

51

Liability

Non

Non

Non

Non

Non

52

Repealing/S
eparability/E
ffectivity
Clause

SEC. 15. Sections 11, 12 and 13 of
the same Act are hereby
renumbered as Sections 13, 14
and 15respectively.

SEC. 16. Repealing Clause. - All
laws or parts of any law
inconsistent with the provisions of
this Act are hereby repealed or
modified accordingly.

SEC. 17. Separability Clause. - If
any provision of this Act is held
invalid, the other provisions not
affected thereby shall continue in
operation.

SEC. 18. Effectivity Clause. - This
Act shall take effect fifteen (15)
days after its publication in at least
two (2) newspapers of general
circulation.

Repealing Clause. - All laws or
parts of any law, including
Pepublic Act Nos. 7160 and
8975, orders, rules and
regulations or parts thereof
inconsistent with the provisions
of this Act are hereby repealed
or amended accordingly.

Separability Clause. - If any
provision of this Act is held
invalid, the other provisions not
affected thereby shall continue
in operation.

Effectivity Clause. - This Act
shall take effect fifteen (15) days
after its publication in at least
two (2) newspapers of general
circulation.

Repealing Clause. — All laws or
parts of any law, including
Republic Act Nos.7160 and
8975, Executive Orders 109 (s.
2002), 109-A (s. 2003), 423 (s.
2005), and 645 (s. 2007), rules
and regulations or parts thereof
inconsistent with the provisions
of this Act are hereby repealed
or modified accordingly.

Separability Clause. — If any
provision or part of this Act is
held invalid, the other provisions
not affected thereby shall
continue in operation.

Effectivity Clause. — This Act
shall take effect fifteen (15) days
after its publication in the official
Gazette or in two (2) national
newspapers of general
circulation.

Repealing Clause.

All laws or parts of any law
inconsistent with the provisions
of this Act are hereby repealed
or modified accordingly.

Separability Clause.

If any provision of this Act is held
invalid, the other provisions not
affected thereby shall continue
in operation.

Effectivity.

This Act shall take effect fifteen
(15) days after its publication in
at least two (2) newspapers of
general circulation.

Section 13.
Repealing Clause.

All laws or parts of any law,
including republic act nos. 7160
and 8975, orders, rules and
regulations or parts thereof
inconsistent with the provisions
of this act are hereby repealed
or amended accordingly.

Section 14.
Separability Clause.

If any provision of this Act is held
invalid, the other provisions not
affected thereby shall continue
in operation.

Section 15.
Effectivity.

This Act shall take effect fifteen

Xipuaddy :110day Jeulq

saulddijiyd 8y ur ddd 40} Juawiaaoadui| feuonnunsuy uo Apns syl



Ge-d

Ref.
No

BOT
Law
Sec.

Subject

Current BOT Law

HB4151-1
(February 2011 Original)

HB4151-2
(as of April 2011)

HB4151-3
(as of August 2011)

HB4151-4
(as of September 2011)

(15) days after its publication in
at least two (2) newspapers of
general circulation.
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Ref.
No.

BOT
Law
Sec.

HB759

HB4919

Short title

(BOT Law)

Title: An Act Enhancing The Public-Private Partnership in the Infrastructure Development of the Philippines

Declaration of Policy

No Change

SEC. 2. Declaration of Policy — It is hereby the policy of the state to:

a. Recognize the indispensable role of the private sector as the main engine for the national growth and development;
b. Create an enabling environment for public-private partnership (PPP) projects, that is, private sector investment in
public infrastructure for efficient provision of public services;

c. Recognize the long term nature of private investment in infrastructure and services and to mitigate the associated
risks by ensuring that the validity and enforceability of contracts are respected through the due process law;

d. Encourage private investment in public infrastructure and/or public services that:

(i) Yields value for money for the state by allocating risks to the party best able to manage them;

(ii) Is affordable in light of overall budgetary sustainability, forward commitment in relation to public expenditure and the
potential returns on private sector investment;

(iii) Maxims the benefits of private sector efficiency, expertise, flexibility and innovation;

(iv) Is financially viable; and

(v) Is desired in light economic and social benefits and costs;

e. Ensure a consistent approach among government agencies at both national and local levels in the adjudication,
design, assessment, solicitation and management of projects; and

f. Build capacity of government agencies and local government units, hereinafter referred to as LGUs to avalil
themselves of investment opportunities.

2(a)

Definition
(Private sector
infrastructure or
development
projects)

No Change

No Definition Clause

Definition
(PPP)

Non

No Definition Clause

2(b)

Definition
(BOT)

No Change

a. Build-Operate-and-Transfer (BOT). A contractual arrangement whereby the project proponent undertakes the
construction, including financing of a given infrastructure facility and the operation and maintenance thereof. The
project proponent operates the facility over the fixed term during which it is allowed to charge facility users appropriate
tolls, fees, rentals and charges not exceeding those proposed in its bid or as negotiated and incorporated in the
contract to enable the project proponent to recover its investment, and operating and maintenance expenses in the
project. The project proponent transfers the facility to the government agency or LGU concerned at the end of the
fixed term which shall not exceed 50 years: Provided, that in case of an infrastructure or development facility the
operation of which requires a public utility franchise, the proponent must be a Filipino, of if a corporation, must be duly
registered with the SEC and owned up to at least 60% by Filipinos.

The BOT shall include a supply-and-operate situation, which is contractual arrangement whereby the supplier of
equipment and machinery for a given infrastructure facility, if the interest of government so requires, operates the
facility in the process provide technology transfer and training to Filipino nationals.

2(c)

Definition (BT)

No Change

b. Build-and-transfer (BT). A contractual arrangement whereby the project proponent undertakes the financing and
construction of a given infrastructure or development facility and after its completion turns it over to the government
agency or LGU concerned which shall pay the proponent on an agreed schedule its total investments expended on
the projects, plus a reasonable rate of return thereon. This arrangement may be employed in the construction of nay
infrastructure or development project, including critical facilities which, for security or strategic reasons, must be
operated directly by government.

2(d)

Definition (BOO)

No Change

c. Build-own-and-operate (BOO). A contractual arrangement whereby a project proponent is authorized to finance,
construct, own, operate and maintain an infrastructure or development facility from which the proponent is allowed to
recover its total investment, operating and maintenance costs plus reasonable return thereon by collecting tolls,
fees, rentals or other chargers from the facility users: Provided, that all such projects, upon recommendation of ICC,
shall be approved by the President of the Philippines as chair of the NEDA Board. Under this project, the proponent
that owns the assets of the facility may assign its operation and maintenance to a facility operator.

2(e)

Definition (BLT)

No Change

d. Build-lease-and-transfer (BLT). A contractual arrangement whereby a project proponent is authorized to finance and
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construct an infrastructure or development facility and, upon its completion, turns it over to the government agency or
LGU concerned on a lease arrangement for a fixed period after which ownership of the facility is automatically
transferred to the government agency or LGU concerned.

9 2(f) Definition (BTO) No Change e. Build-transfer-and-operate (BTO). A contractual arrangement whereby the public sector contracts out the building
of an infrastructure facility to a private entity such that the contractor builds the facility on a turn-key basis, assuming
cost overrun, delay and specified performance risks.

Once the facility is commissioned satisfactorily, title is transferred to the implementing agency. The private entity,
however, operates the facility on behalf of the implementing agency under an arrangement.

10 2(9) Definition (CAO) No Change f. Contract-add-and-operate (CAO). A contractual arrangement whereby the project proponent adds to an existing
infrastructure facility which it is renting from the government. It operates the expanded project over an agreed
franchise period. There may or may not be a transfer arrangement in regard to the facility.

11 2(h) Definition (DOT) No Change g. Development-operate-and-transfer (DOT). A contractual arrangement whereby favorable conditions external to a
new infrastructure project, which is to be built for a private project proponent, are integrated into the arrangement by
giving that entity the right to develop adjoining property, and thus, enjoy some of the benefits the investment creates
such as higher property or rent values.

12 2(i) Definition (ROT) No Change h. Rehabilitate-operate-and-transfer (ROT). A contractual arrangement whereby an existing facility is turned over to
the private sector to refurbish, operate and maintain for a franchise period, at the expiry of which the legal title to the
facility is turned over to the government. The term is also used to describe the purchase of an existing facility from
abroad, importing, refurbishing, erecting and consuming it within the host country.

13 2(j) Definition (ROO) No Change i. Rehabilitate-own-and-operate (ROO). A contractual arrangement whereby an existing facility is turned over to the
private sector to refurbish and operate with no time limitation imposed on ownership. As long as the operator is not in
violation of its franchise, it can continue to operate the facility in perpetually.

14 Definition Non No Definition Clause

(Concession)
15 Definition (JV) Non No Definition Clause
16 Definition Non No Definition Clause
(Management/Servic
e Contract)
17 Definition Non No Definition Clause
(Lease/Affermage)

18 2(k) Definition (Project No Change No Definition Clause

proponent)

19 2(I) Definition No Change No Definition Clause

(Contractor)
20 2(m) Definition (Facility No Change No Definition Clause
Operator)
21 2(n) Definition (Direct No Change No Definition Clause
government
guarantee)

22 2(0) Definition No Change No Definition Clause
(Reasonable rate of
return)

23 2(p) Definition No Change No Definition Clause
(Construction)

24 Definition Non No Definition Clause
(Implementing
Agency)

25 Definition Non No Definition Clause
(Franchise)

26 Definition Non No Definition Clause
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(Public Utility)
Definition Non No Definition Clause
(Government
Undertakings)
Definition Non No Definition Clause
(Project
Development and
Monitoring
Facility(PDMF))
Project proponent Non No Definition Clause
27 Private delivery of Non SEC. 4. Private delivery of public infrastructure and/or services 1. Any government agency or LGU may contract with
public infrastructure the private sector for the delivery of public infrastructure and/or services in any of the following areas:a. Energy,
and / or services including oil and gas;b. Transport, including railways, roads, tunnels, bridges, ports, canals, channels, airports,
pipelines;c. Water, including water storage and wastewater;d. Communications;e. Information technology;f.
Education;g. Health;h. Tourism;i. Culture, sports and leisure facilities;j. Government buildings, industrial estates and
townships and housing;k. Markets, warehouses and slaughter houses’l. Any other area as may be prescribed.2.
Contractual arrangements that may be utilized for the purpose of projects contemplated in Section 3 shall be
determined during the negotiations between the government agency or LGU, on one hand, and the private sector, on
the other. 3. For the purpose of this sector and subsequent reference in the following sectors, “Prescribed” means
prescribed in the IRR issued in terms of this Act, except as otherwise indicated.
28 3 Private Initiative in No Change SEC. 5. Project preparations
Infrastructure 1. Each government agency or LGU shall within its areas of responsibility prepare a project for approval by the
approving authority mentioned in Section 6 of this Act.
2. Prior to preparing a project for approval, the head of the concerned government agency or LGU shall review or
assess the following:
a. The risks associated with the proposed project taking into account the various methods for sharing these risks; and
b. The economic and financial feasibility of the proposed project, including a comparison of the costs and benefits of
implementing the project in terms of this Act with the costs of implementation in another form.
3. Agovernment agency or LGU that lacks the capacity to prepare a project in the manner prescribed (including the
pre-bidding, bidding and contract management stages of the project) can tap the Project Development Facility (PDF).
The PDF will provide the fund, the start-up capital of which shall come from the national government budget or grants
from donors of the ODA. In the case of a government agency, the PDF shall be appropriated within its budget or
grants from donors of the ODA. In the case of a government agency, the PDF shall be appropriated within its budget
ceiling, to enable the government agency to solicit assistance or expert advice as necessary. In the interest of
sustainability, the winning bidder for a PPP project shall be required to compensate for the cost that the government
agency expended in developing its proposal. In the case of LGU, the DOF shall act as custodian of the PDF and the
winning bidder for the LGU-initiated PPP project shall likewise compensate the cost expended in developing proposal.
In the event that resources from the PDF are expended in developing the proposals in developing the required
assistance within the prescribed period, the government agency or LGU shall report to the ICC and NEDA Board,
respectively.
29 4 Priority Projects No Change SEC. 6 Approving Authority - The NEDA shall issue the necessary rules and regulations for the effective

implementation of this Act. To this end, the NEDA Board, through the ICC, shall request national agencies and LGU'’s
to submit program reports of PPP Projects:

1. A national agency that has identified and prepared a project in the manner specified in Section 5 shall:

a. Be required to endorse through the head of the government agency, the project proposal and contract to the ICC.
This endorsement shall server as the first pass approval for the project and draft contract. All government agencies
are required to review technical, legal, financial, economic and social implications of the project and approve the same
prior to endorsement to the ICC;

b. Submit projects of major national importance with a contract value above an amount as may be prescribed, to the
NEDA Board of approval; all other projects to the ICC approval;
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2. All local government PPP projects shall be approved following the provisions of the LG Code
30 Implementing, Non SEC. 7. Implementing, monitoring and auditing functions -
monitoring and 1. A government agency or LGU that has secured approval for a project in the manner provided in Section 6 of this act
auditing functions shall be responsible for the implementation, management and supervision of the project. Regular monitoring reports
shall be submitted to the ICC for its information.
2. Regular auditing shall likewise be conducted following COA guidelines. Reports may be required from the
respective government agency, LGU or COA as deemed necessary.
31 Project Development | No Change No Clause
Facility
32 4-A Unsolicited Proposal | -Unsolicited proposal for projects may be | 1. Competitive bidding procedures shall apply to all projects for which private investment is solicited in terms of this
accepted by any government agency or local | Act. 2. Under exceptional cases, government agencies may resort to direct negotiations under such conditions
government unit (on a negotiated basis) | prescribed in Section 53 of RA9184. LGUs may resort to direct negotiations under conditions prescribed in the LGC
which shall be forwared to the BOT authority | and/or RA9184 as may be applicable. Such conditions shall include a requirement that the government agency or
for appropriate action within 15 working days | LGU must give public notice in the prescribed manner of :a. The intention to enter into direct negotiations:b. The
upon receipt thereof: Provided, That, (all the | conclusion of negotiations to enter into a contract through direct negotiations; andc. The salient terms of the contract
following conditions are met:(1) such projects | to be concluded.3. A government agency may only entertain an unsolicited proposal provided that such proposal is not
involve a new concept or technology and/or | contained in its prioritized projects in the MTPIP. In the case of LGUs, an unsolicited proposal may be entertained
are not part of the list of priority projects; (2) | provided it does not appear in the local government plan of the LGU concerned.In addition, the unsolicited proposal to
no direct government guarantee, subsidy or | be acceptable is subject to other conditions as follows:a. The government agency or LGU has notified in writing the
equity is required: Provided, further, that the | approving authority within 7 working days of the receipt of the proposal;b. The head of the government agency or head
unsolicited proposal shall be subject to open | of LGU has conducted assessment as contemplated in Section 5 (2) and has certified in writing to the approving
comparative or competitive tender process. A | authority that is capable of conducting all proceedings relating to the proposal;c. The head of the government agency
period of 45 to 120 days may be prescribed | or LGU certified in writing that the proposed project serves the public interest;d. The proposal does not entail the
for the preparation of comparative or | provision of any form of government guarantee, subsidy or undertaking as may be prescribed,;
competitive proposals. (and
(3) the government agency or LGU has | e. The proposal complies with such requirements for unsolicited proposals as may be prescribed; and
invited by publication, for 3 consecutive | f. The proponent has indicated its costs for developing the proposal in the prescribed manner.
weeks, in a newspaper of general circulation, | 4. Notwithstanding compliance by any government agency or LGU with the provisions of subsection 3, Section 8 of
comparative or competitive proposals and no | this act, the ICC may direct a government agency or LGU not to proceed with tis consideration of an unsolicited
other proposal is received for a period of 60 | proposal until such time as the latter satisfies the approving authority that:
working days:) Provided, further, That in the | a. It has access to adequate resources to properly assess the proposal, to conduct the evaluation of comparative
event (another proponent submits a local | proposals, to conduct negotiations and to oversee implementation; and
price proposal, the original proponent shall | b. The proposal meets such requirements related to the public interest as may be prescribed.
have the right to make that price within 30 | 5. All unsolicited proposals shall be subject to comparative proposals, after approval by the approving authority, in the
working days.) That the contract is awarded | manner as may be prescribed.
to a challenger which submits a lower price | 6. A government agency or LGU may, during its negotiation and before issuing a request for comparative proposals,
proposal, the former shall reimburse the | negotiate with the proponent that the latter be compensated for the cost of developing the proposal and to submit the
actual development cost expended by the | proposal to competitive bidding procedures. The government agency or LGU shall introduce, as part of the bidding
original proposal on the project which shall | conditions, a requirement that the winning bidder (if not the original proponent) reimburse the original proponent for its
be disclosed during the comparative or | costin developing the proposal or for such amount as the government agency or LGU and the proponent may agree
competitive tender process. beforehand in writing.
7. Non-compliance with the provision of subsection 3 hereof shall be ground for declaring a contract null and void.
33 4-B Prohibition Against No Change Included in previouse provision
Gov. Guarantees
34 5 Public Bidding No Change Included in previouse provision
35 5-A Direct Negotiation of | No Change Included in previouse provision
Contract
36 6 Payment Scheme No Change No Clause
37 7 Contract Termination SEC. 11. Contract Termination — In the event that a project is revoked, cancelled or terminated by the government

through no fault of the project proponent or mutual agreement, the project proponent shall be compensated by the
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government as provided for in the contractual agreement.

In case where the government defaults on certain major obligations in the contract and such failure is not remediable
of if remediable, shall remain unremedied for an unreasonable length of time, the project proponent may, by prior
notice to the concerned government agency or LGU, specifying the turn-over date, terminate the contract. The
private proponent shall likewise be compensated by the government according to the provisions of the contractual
agreement.

38 Contracts & Public No Change SEC. 9. Contract and public disclosure

Disclosure, Penalty 1. Reproduction of copies of all contracts concluded in terms of this Act shall be the responsibility of the government
agency or LGU. The said government agency or LGU is required to forward a copy of the signed agreement to the
ICC for record purposes.
2. The grant of access to the signed agreements by the public shall be the responsibility of the government agency or
LGU.

39 Validity of contracts Non Validity of contracts — No party shall in any proceedings before any court allege the invalidity of any contract concluded
under this Act on the grounds on non-compliance with the provision of this Act or its IRR after a period of 90 days has
elapsed from the date of publication of the approval of the government-procured project in the Official Gazette.

40 Accession/Divestitur | Non Non

e

41 8 Regulatory Boards No Change Non

42 9 Project Supervision No Change .

43 10 Investment No Change SEC. 12. Investment promotion — There shall be established a BOT Center to be attached as a unit to the DTI to be

Incentives known as the PPC which shall have the following responsibilities:
a. Promote and market the government’s private-sector investment program, including the formulation and
implementation of a promotion and marketing plan, providing service as an information center for investors/developers
as well as for government agencies;
b. Participate in the technical working group (TWG) that may be established by the IRR Committee;
c. Perform business development and investment related activities in support of the other functions and mandate of
the DTI; and
d. Perform such other functions as may be prescribed under the IRR.
44 Project of National Non Non
Significance
Acquisition of Right Non Non
of Way, Site or
Location
45 11 IRR No Change SEC. 14. Implementing Rules and Regulations -

1. The IRR issued by virtue of RA 6957, as amended by RA 7718, shall remain in full force and effect until repealed.
2. The IRR committee may, subject to the approval of the NEDA Board and after conducting public consultations and
publication as required by law, issue the IRR to provide for the implementation of this Act in the most expeditious
manner. The committee may, as needed, update such IRR from time to time.

3. Without limiting the generality of the foregoing, the IRR may provide for:

a. Contractual arrangements and repayment schemes that may be entered into under this Act;

b. Areas in which private investment may be solicited;

c. Institutional arrangements for bid management;

d. Manner of preparation and content documents, including clarifications and pre-bid conferences;

e. Qualifications or proponents, contractors, bidders and facility operators;

f. Procedures for competitive bidding;

g. Procedures for direct negotiation;

h. Procedures for unsolicited proposals;

i. Contract negotiation and award;
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j. Contract approval and implementation;
k. Investment incentives, government guarantees, support and undertaking;
|. Contract management, coordination, monitoring and auditing;
m. The powers, functions and duties of concerned agencies;
n. Any other matter required for the expeditious implementation of this Act.
4. For the purposes of this section, “committee” means a committee created by the President comprising one
representative each from the following:
a. DPWH b. DOTC
c. DOE d. DTI
e. DOF f.DILG
g. NEDA h. DBM andi. OP
46 Prohibition on the Non Non
Issuance of
Temporary
Restraining Orders
47 12 Coordination and Non
Monitoring of
Projects
48 Tax Regime for PPP | Non Non
projects
49 Creation of PPP Non Non
Center
50 Special Fund No Change
Appropriation for Non Non
PPP Projects
51 Liability Non Liability — In accordance with Section 38, Chapter 9 of the Administrative Code of 1987, the head of the government
agency shall not be held liable for acts done in the performance of his official duties, to undertake the purposes of
implementing this Act or its IRR unless there is a clear showing of bad faith, malice or gross negligence.
52 Repealing/Separabili | Non Repealing Clause — Any law, particularly RA 6957 as amended by RA 7718, PDs, Eos, regules and regulations

ty/Effectivity Clause

contrary to or inconsistent with this Act are hereby repealed or modified accordingly.
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Project proposal

v

_ /' submission
rj requirements

Appendix C-1: Detailed Project Selection Procedure

Proponent Agency

Time Line

Count Starts upon
complete submission
by the proponents of
project proposal and
ICCPE Forms as
evaluation
requirements

ICC Processing Time for
New Solicited or
- Unsolicited BOT -
The ICC secretariat Proposals: 30 working ICC Secretariat
shall include the Days maximum per evaluation
project in its 2 A 4 the BOT Law IRR and
month rolling ICC Secretariat ICC Guidelines and
calendar of projects Procedures
to be presented to
the ICC.
v
project evaluation
and consultation | Day 1to 17
with proponent 1
Day 18-22: The PERs
must be submitted to
‘t" 3 the proponent for
preparation an official response and
finalization to the ICC-TB
of the PER members at least 5
working days before
the ICC-TB meeting.
\ 4
Deferred ICC-Technical | ICC-TB deliberation
endorsement [ Board Review 1 Day 23 I _-l
Day 23-29: Proponent to
ggnm dﬁ:i)g\:]vg?olrcc_TB There is approximately
. 7-10 calendar da
endorsement, if any. difference betwegn
\ The PERs must be ICC-TB and ICC-CC
endorsement ;’g{;g';tggtt% :Z?ﬁcial meetings. There are
two scheduled
response and to the meetings per month
ICC-CC members at each for the ICC-TB
least 5 working days and CC
before the ICC-CC )
meeting.
\ 4
Deferred ICC-Cabinet I ICC-CC deliberati
action < Committee Review 1 Day 30 I _-I o heraton
\ 4
approval
v
Deferred NEDA Board —_—
approval/ < confirmation of ICC
confirmation approval

* Where applicable
Source: National Economic and Development Authority

Figure C-1 Detailed Project Selection Procedure for Solicited Projects
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\ 4
Deferred ICC-Cabinet

action

Committee Review

Day 30

\ 4

| approval
Negotiate with original /
proponent (for unsolicited)
and inform ICC of result of
negotiation \
Deferred NEDA Board
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I __I ICC-TB deliberation

There is approximately
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meetings. There are
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_I ICC-CC deliberation

* Where applicable

Source: National Economic and Development Authority

Figure C-2 Detailed Project Selection Procedure for Unsolicited Projects
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Appendix C-2: NEDA ICC PER (Project Evaluation Report) Format

A. Project’s Historical Background

This section provides the milestones in project processing including highlights of previous ICC decision,

where applicable, and the difficulties in securing ICC requisites.

B. Project’s Sectoral Program Context

This section presents the following:

1. Brief overview of sector targets, existing programs and Sectoral gaps based on existing master
plans/Sectoral programs;

2. How the proposed project addresses the needs, priorities and objectives of the sector;

3. The linkage of the proposal with other initiatives in the sector as well as related projects in other sectors.

C. Project’s Regional and Spatial Context

This section indicates the geographical coverage of the proposed project and its linkage with other projects

within the region and across the country.  For area-specific projects, justification for the choice of area/s

should be clearly stated. This may include, as annexes, location map and other relevant technical diagrams.

D. Objective

This section states the problems that the project is designed to address. It may also state the extent to which

the projects intend to address the identified targets/gaps both spatially and sectorally.  This should include, as

annex, the validated project logical framework.

E. Project Description

This section presents the project’s configuration and scope of works particularly a brief description of the

components, the location and the areas of service/influence. This should clearly indicate the outputs of the

project.

F. Project Cost and Financing

This section indicates the total cost (investment and operations and maintenance) broken down annually and

by the following:

1. Activity and by project component;

2. Source (foreign and domestic funding); and,

3. Foreign and Peso cost requirements through the implementation period.

This section should also provide the source, financing terms and conditions including the computation of the

grant element of the external financing source. It should also include the base year for costs and the

exchange rate used, with appropriate referencing. In addition, the choice of financing source should be

clearly justified, i.e., a comparative analysis of financing alternatives.

G. Institutional Arrangements

This section describes the institutional arrangements and cites the technical and financial capacity and/or

absorptive capacity of the implementing agents.

H. Implementation Schedule

This section presents the work program of the project, i.e.., scheduled start and completion of project

implementation.

I. Technical/Market/Environmental Evaluation
This section provides the results of the technical analysis on the selection of alternatives
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(advantages/ disadvantages), which have been identified to achieve the objectives of the project, as validated
by the Secretariat. The analysis should include the appropriateness of proposed interventions that considers
factors such as specific of the project.  Also, the analysis should include a review of the environmental
impact of the proposed project design.

J. Financial Analysis

The financial analysis should determine the financial sustainability of the project and its overall success.

This section contains the following:

1. Assumptions in estimating the financial indicators;

2. Financial indicators from the following perspectives: a total investment, equity/owner and, where
warranted, budgetary. The indicators include financial internal rate of return (FIRR), weighted average
cost of capital (WACC), net presenta value (NPV) and benefit-cost ratio (BCR) and

3. Sensitivity analysis using the following scenarios:

Case I: Increase in projected costs by 10% or 20%
Case II: Decrease in revenues by 10% and 20%
Case Il11: Combination of Cases | and 11

4.  Other measures of financial viability such as , but not limited to, cost effectiveness.

K. Economic Analysis

The objective of economic evaluation is to ascertain the project’s desirability in terms of its net contribution to

the economic and social welfare of the country as a whole.  This section contains the following:

1. Assumptions in estimating the economic indicators;

2. Economic indicators: economic internal rate of return (EIRR), weighted average cost of capital (WACC),
net present value (NPV) and benefit-cost ratio (BCR); an

3. Sensitivity analysis using the following scenarios:

Case I: Increase in projected costs by 10% or 20%
Case Il: Decrease in revenues by 10% and 20%
Case Il11: Combination of Cases | and 11

L. Social Analysis

Social Analysis is conducted to determine if a project is responsive to national objectives of poverty reduction,

employment generation and income redistribution.  This section identifies the target beneciaries and affected

groups, and the project’s social impact on these groups. This may also include a discussion on social
dimensions such as gender and socio-political issues involved.

M. Issues

This section highlights the issues that may hamper the implementation of the project, e.g., inconsistencies with

existing laws, policies, guidelines and procedures. It also presents a summary of substantive adverse findings

on the overall evaluation of the project as well as pending ICC requisite documents.

N. Recommendation

This presents the recommendation of the Secretariat regarding the project including the conditional ties, if any.

* In reviewing ongoing projects, the above-cited PER format will be adopted but note limited to (refer to PMS Manual on

Project Monitoring).  On the other hand, the PER format for BOT projects includes other elements (i.e., formation on

parametric formula, tariff setting, risk sharing, among others).

Source: NEDA Internal Document
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Appendix D-1: Outline of ADB Capacity Development Program

The followings are the outline of Capacity Development Program Financed by ADB, CIDA and

AusAid.
Outline of ADB Capacity Development Program
o Target Mileston Notes
Outputs Activities 5077 5013 7073
Output 1: Strengthened | 1.1.]Coordinate preparation (by Q3 2011) of and
PPP enabling help realize a time—bound action plan to
framework implement measures included in the PPP

enabling framework improvement road map
developed under ADB support (by Q4 2012).

.|Develop and/or draft amendments to PPP

policies, guidelines, and fiscal rules, and
sector PPP plans submitted (by Q4 2011).

.|Draft amendments to PPP—related legal and

regulatory framework (by Q1 2012).

.|Conduct study of risk—sharing mechanisms

that can be implemented in the Philippines
(by Q4 2011).

.|Draft rules and regulations on fiscal impact,

viability gap financing, and risk—sharing
mechanisms (by Q1 2012).

.|1.6. Analyze and draft required legal acts for

streamlining the government’ s PPP
institutional set—up (by Q4 2011). (?)

.|Draft strategic environment assessment

and safeguard policy for PPPs (by Q2 2012).

.|Draft strategic gender equality policy and

analysis guidelines (by Q2 2012).

Output 2:Strengthened
capacity of the PPP
Center

.|Conduct_workshops and_on—the—job

trainings for the PPP Center staff in various
aspects of PPP policies and projects,
including training of PPP Center staff and
units responsible for environmental, gender,
and resettlement issues (by Q4 2011).

2.2.

Facilitate and advise PPP Center on
establishing twinning partnerships (?) with
its counterparts abroad (by Q2 2012)

23.

Prepare standardized PPP _documents
toolkits, and sector—specific guidelines to
cover risk-sharing arrangements

appropriate contractual mechanisms for use
by line departments and other agencies (by

24.

Prepare a manual on selection of PPP

project preparation consultants (by Q4
2012)

2.5.

Update PPP Center website structure and
design (by Q4 2011).

2.6.

Develop PPP management information
system, including relevant sex—
disaggregated information (by Q2 2013).

Output 3:
Institutionalized PPP
best practices

3.1.

Conduct_training of PPP-engaged staff of
line departments and agencies in various
PPP aspects, including on environmental
risk analysis and gender responsiveness
issues (by Q2 2012)

3.2.

Conduct analysis of successes and failures
in PPPs at the national and local level and
suggest optimal institutionalization of PPP
best practices at the national and local
government levels (by Q3 2012).

Source: ADB
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Outline of ADB Capacity Development Program (Continued)

Outputs

Activities

Target Mileston

Notes

2011

2012

2013

Output 4: Established
long—term financing and
risk guarantee
mechanisms

4.1.

Assess options for setting up a guarantee
fund to cover risks that are not offered by
the market (by Q3 2011).

4.2.

Develop regulatory and other measures for
establishing long—term infrastructure

investment financing and risk guarantee
mechanisms (by Q4 2011).

43.

Conduct initial capacity building of the
established financing and guarantee
mechanisms and develop its/their
institutional and HR development strategies
(bv Q2 2012)

Output 5: Well-
structured bankable
PPP projects developed

.|Develop recommendations to improve

governance and sustainability of PDMF (by
Q4 2011).

5.2.

5.2 For PDMF-approved projects, prepare
(i) project feasibility studies and PPP
options, including environmental and
social/gender safeguards considerations
(and, if needed, development of plans on
mitigating and managing environmental and
social and gender risks and impact); (ii)
financial analyses/modeling and project
structuring; (iii) bidding documents and draft
contracts; and (iv) support throughout the
bidding process and contract negotiations
(by Q2 2013).

Source: ADB
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Appendix E-1: Legal Aspects and Recent Situations in Tariff Setting

Legal Aspects

Under Executive Order No. 176 dated Nov. 11, 1999, the LRTA was placed under the overall
supervision of the DOTC. Under Section 2 of the EO, the DOTC was tasked with the "overall
supervision over PNR, LRTA and the planning, coordination and implementation of all rail-based
transportation systems, programs and projects. The DOTC shall report to the President any
development which could hamper the government's program for the upgrading, modernization and
development of rail transport services."

As for the LTFRB, which is part of the DOTC, its powers include to "determine, prescribe, approve
and periodically review and adjust reasonable fares, rates and other related charges, relative to the
operation of public land transportation services provided by motorized vehicles;" It also has the
power/function to "coordinate and cooperate with other government agencies and entities concerned
with any aspect involving public land transportation with the end in view of effecting continuing
improvement of such services; and perform such other functions and duties as may be provided by
law, or as may be necessary, or proper or incidental to the purposes and objectives of the Department
(DOTC)."

In connection with the mention of "Board of Transportation" in Section 4(13) of EO 603 (LRTA
Charter) on the fare-setting power of LRTA which states as follows: "To determine the fares payable
by persons travelling on the light rail system, in consultation with the Board of Transportation"; under
the 1978 Administrative Code, the Board of Transportation was a specialized regulatory board of the
Ministry of Public Works, Transportation and Communications. The functions of the Board of
Transportation included: "to determine, fix or prescribe fares, charges or rates pertinent to the
operation of public land and water transportation facilities and services, except where fares , charges
or rates are established by international bodies or organizations of which the Philippines is a member,
or by other bodies recognized by the Philippines as proper arbiters of those fares, charges or rates;"
and "coordinate and cooperate with other government agencies or entities involved in land and water
transportation to improve the transportation service in the country."”

Executive Order No. 1011 was issued on March 20, 1985 abolishing the Board of Transportation and
establishing the Land Transportation Commission (a new agency under the Ministry of Transportation
and Commission™) which took over the functions of the Board of Transportation. The functions of
the Land Transportation Commission include: "to determine, prescribe and approve, and periodically
review and adjust, reasonable fares, rates and other related charges relative to the operation of public
land transportation services provided by motorized vehicles;" and " to coordinate and cooperate with
other government agencies and other entities concerned with any aspect involving public land
transportation services and private vehicles." Also, under Section 12 of EO 1011, series of 1985, the
Land Transportation Commission was also given authority over public transportation services or
systems that operate on railways, such as railroads and light rail transit systems with respect to
systems operated by Government, it also assumed authority to determine their rates.
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When the Ministry of Transportation and Commission was reorganized by Executive Order No. 125
series of 1987, as amended, the Land Transportation Commission was abolished and its functions
absorbed by the Department. Then Executive Order No. 202, series of 1987, was issued creating in
the DOTC the LTFRB. Similar to those of the Board of Transportation and the Land Transportation
Commission, the functions of the LTFRB include: "to determine, prescribe and approve, and
periodically review and adjust, reasonable fares, rates and other related charges relative to the
operation of public land transportation services provided by motorized vehicles ;"[Section 5(c), EO
202] and " to coordinate and cooperate with other government agencies and other entities concerned
with any aspect involving public land transportation services with the end in view of effecting
continuing improvement of such services." [Section 5(I), EO 202].

It follows therefore that for purposes of consulting the "Board of Transportation" necessary under the
charter of the LRTA for fare-setting, the "Board of Transportation” is now the LTFRB which has
assumed some of the Board of Transportation's former functions including fare-setting for public land
transportation services (particularly by motor vehicles) and coordination with other government
agencies with respect to public land transportation services.

Recent Tariff Settings for LRT-1, LRT-2, and MRT-3

In October 2010, the Philippines government reported the study on the fare restructuring for the LRT
and MRT in Metro Manila. The Department of Transportation and Communications commissioned
this study, ultimately recommending a proposed fare adjustment or fare increase for the three lines.
Although the fare increase was scheduled to be implemented last March 2011, it was deferred due to
strong public opposition.

Recently, the DOTC Secretary Mar Roxas emphasized that there is no definite time table for the
implementation of the fare increase. According to him, even though the train fare increase is long
overdue (they were last adjusted in 2002), the president has agreed to defer the implementation of the
fare hike in order to ease the burden on the riding public. He also said it is only a matter of time, and
that the need to implement the long-overdue and approved increase must be done in order to reduce
the subsidies given to sustain MRT/ LRT operations as well as to free up resources to upgrade its old
trains and facilities. Regarding this point, the table below shows the subsidy levels per passenger for
each of the LRT lines.

Table B-1: Government Subsidy Level by Line per Passenger

2010 2011 (forecast)
Annual Full-Cost Gov't Annual Full-Cost Gov't
Ridership, Fare Subsidy Ridership, Fare Subsidy
million million
LRT 1 160.81 3577 21.57 177 .51 47.36 33.16
LRT 2 64.56 60.75 47.24 67.14 59.08 45.57
MRT 3 153.70 60.03 47.73 15573 64.38 52.08
Total
Subsidy, 13.85 17.06
£ Billion

Source: DOTC Fare Restructuring Executive Report, Oct. 2010
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One argument that the government is using for the fare hike is that comparatively speaking, the
current fare on the MRT/LRT is cheaper than those of buses. “MRT is cheaper than bus. It’s cheaper
and faster. I think it’s reasonable to raise rates since the service is fast and efficient,” DOTC Sec.
Roxas told reporters. Regarding this point, The table below shows the average and end-to-end fare
comparisons between the different modes of transportation.

Table B-2: Comparison of Average Passenger Fares, Per Passenger

Ave Trip LRT Jeepney Metro Bus Metro Bus AUV/FX
[ Length, (Regular)  (Air-con)
km
LRT 1 8.00* 14.20 11.20 14.55 17.60 20.00
LRT 2 8.08 13.51 11.31 14.70 17.78 20.00
MRT 3 8.61 12.30 12.05 15.68 18.94 20.00
Average 8.25 13.35 11.55 15.01 18.15 20.00

Source: DOTC Fare Restructuring Executive Report, Oct. 2010

Table B-3: Comparison of LRT End-to-End Passenger Fares, Per Passenger

LRT Line LRT Jeepney Metro Bus Metro Bus AUV/FX
Length, (Regular) (Air-con)
km
LRT 1 13.96 15.00 19.54 2558 30.71 40.00
LRT 2 12.49 15.00 17.49 22.86 27.48 40.00
MRT 3 16.50 15.00 23.10 30.28 36.30 40.00

Source: DOTC Fare Restructuring Executive Report, Oct. 2010
*Note: Data for LRT 1 (fares and distance) do not include the newly opened Balintawak and Roosevelt Stations

Likewise, President Aquino acknowledged that it is unfair for the entire nation to pay for the subsidy
for the MRT and LRT operations that benefits only the people of Metro Manila. The savings in
reduced subsidy will then be used in other mass transport projects in other highly urbanized places
like Cebu, Davao, etc.

Sec. Roxas also added that the government will use the taxpayers’ money in executing development
programs in other provinces instead of merely subsidizing train fares of passengers in Metro Manila.
However, the Senate is currently debating on the approved fare hike, with a number of senators
voicing their opposition to the impending fare increase. Senators Manny Villar, Joker Arroyo and
Ralph Recto filed Senate Resolution 602, expressing deferment of the implementation to increase the
fares of LRT/MRT and toll fess in the country’s expressways. They branded the planned increase as
“anti-poor” since around 70% of those who will be affected by the increase earn less than P10,000 a
month. Instead of increasing the fares, the senators, through the resolution, recommended the
following: for the LRTA and the MRT3 to generate more revenues by adding two railway systems and
increase its non-rail revenues; reduce operating expenses; separate government agency that operates
the two railway systems from the agency that regulates it; and make suitable steps to increase or
improve the efficiency in the operations of the two railways. A majority of senators are now backing
the resolution.

Senator Recto added that it is not true that taxpayers in the provinces are bearing the burden of
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subsidizing train fares for Metro Manila residents as claimed by President Aquino and Sec. Roxas. He
explained that it is Metro Manila that is subsidizing the provinces through other government programs
like the Conditional Cash Transfer (CCT) Program. Also, tax collections from Metro Manila are
higher than in the provinces and it is the NCR taxpayers who are subsidizing other government
services in other regions that they don't avail of themselves.
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Appendix E-2: Present Railway Network in Metro Manila

Present Railway Network in Metro Manila APRIL 2011
Ridership
oy = , PROFILE OF LINE 2 <
(in Millions) (in Thousands)
Line 1 15 a7
,_"::: ,‘5’3 13 Route Length 14 km
il ol 079 Number of Station 11 stations
Note:  Annual ridership s as of 2010 Full Operation Year 2004
Lo A IR
FROPOSTR COMMON TERVN A1 seumber of Rolling Stock 72 cars
Legend: nissou

- Headway 300 seconds
Fare P12 - P15

Figure bokow is the number of |
passengor entry at each station

. 60,000 ~ 50,000 per day

' 30,000 ~ 20,000

® 10,000 ~ 5,000
® 5.000~ 1.000
e 1000~

PROFILE OF LINE 1 PROFILE OF LINE 3

Route Length 20 kms.,
Number of Station 20 stations

Full Operation Year 1985
Number of Rolling Stack 139 cars

Headway 150 seconds

Fare P12 - P20
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Appendix E-3: Workshop

It is important for the Government officials to obtain the capacities of the PPP skills. One of the
methods of the capacity building is to conduct an effective workshop. The following is an example
of a workshop.

On August 25" 2011, the workshop for the study on Institutional Improvement for the PPP in the
Philippines was held in Manila. In this workshop, there were breakout sessions including the urban
railway sector (MRT/LRT).

27 participants took part in the MRT/LRT discussion including Mr. Tungpalan, Deputy
Director-General of NEDA, and Mr. Esguerra, Assistant Secretary for Planning, DOTC. Main topics
discussed are as follows:

€ Common theme: “Demand Risk and Subsidy”

In the discussion, Mr. Tungpalan stressed the importance of identifying and evaluating risks. Also,
Mr. Esguerra pointed out the necessity of the transparent process in tariff regulation, as well as the
effective use of Viability Gap Support. A special focus of the discussion was on the tariff, which is
normally kept a very low level by the government. Mr. Esguerra indicated that the tariff should be
set properly by the government in advance based on the passengers’ willingness-to-pay and the price
elasticity of demand. Mr.Tungpalan agreed with this point, saying that the tariff should be set by the
government rather than by the bid. Furthermore, the participants from financial institutions such as
ADB and IFC mentioned that it is crucial for the government to clarify the objectives of each PPP
project and to prioritize the potential projects. They also stressed the importance of showing
appropriate financial packages including financial support by the government.

€ Specific Theme “Effective use of profit from land development”

Many participants are interested in the usage of the profit from land developments along the railway
as a source of the railway investments. This point, which is indicated by Dr. Yajima, is basically
new to most of the participants from the Philippines. Although it is difficult to just copy this
Japanese traditional method to the railway development in the Philippines, the basic idea seems to be
applicable, because recently, land development is on-going in the Philippines, and the idea of using
the profit as a new source for railway investment is actually being examined. Through such active
discussions, the participants came to share the understanding that it is important to find new sources
of cash in-flow for future urban railway projects in the Philippines.
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Appendix E-4: Capacity Building in Railway Sector

D-4.1 Capacity Building

In the urban railway sector, four risk workshops were (or are to be) arranged in order to enhance
capacity building for risk analysis of the concerned government agencies . The participants are from
the DOTC and the LRTA. It is also important to invite participants from the other agencies (PPP
Center, NEDA, etc.) and the private sector (EPC contractors, O&M service providers, etc.).
However, as the PPP projects are not yet well-established in the urban railway sector, priority was
given to the line agencies (DOTC and LRTA) directly involved at this time. Instead, information
obtained from interviews with the other agencies and the private sector will be fully utilized in the
discussions during the risk workshops for the line agencies.

Though the risk matrix is based on urban railway systems in general, it is better to focus on a specific
project when analyzing risks because the project types are diverse in urban railway sector (i.e. new
alignment, extension of existing line, O&M, and introduction of fare collection system). In this regard,
the “LRT-1 South Extension Project” was set as the target project for discussion.

Table B-4: Risk Workshops for the Urban Railway Sector

Date Contents Place
1 06 May 10:00-12:00 Presentation of a draft risk matrix by JICA Study | DOTC
team
2 11 May 14:00-15:00 Discussion about risk identification LRTA
3 23 August 15:00-17:00 -Discussion about risk allocation/mitigation LRTA

-Presentation of Japanese experiences regarding
the coordination of land development and railway
development

Source: JICA study team
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D-4.2 Attendance Lists of the Risk Workshops

RISK WORKSHOP 1 FOR URBAN RAILWAY SECTOR

Date: 2011/5/6
Place: Department of Transportation and Communications (DOTC)
Office of Director for Planning, 6th Floor
NAME ORGANIZATION
1.  Rafael Pefiafiel DOTC / Rail
2. Joel Magbanua DOTC / Rail
3.  Grace Magbanua DOTC / Rail
4.  Eleanore Domingo LRTA
5. Arnel Bellen LRTA
6.  Allan Arquiza LRTA
7. Takashi Shimada JICA/ DOTC Expert
8.  Takashi Yajima JICA Study Team
9.  Takeshi Fukayama JICA Study Team
10.  Takeshi Murakami JICA Study Team
11.  Harold Francisco JICA Study Team
12.  Patricia Ty LBT
13.  Shanee Sia LBT
RISK WORKSHOP 2 FOR URBAN RAILWAY SECTOR
Date: 2011 £ 511 H
Time: 2:00 PM - 3:00 PM
Place: LRTA Boardroom, Administration Building
Aurora Boulevard, Pasay City
NAME ORGANIZATION
1. Joel R. Magbanua DOTC
2. Arnel B. Bellen LRTA
3. Celwyn C. Astronomia LRTA
4. Allan Arquiza LRTA
5. Takeshi Fukayama JICA Study Team
6. Harold Francisco JICA Study Team
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RISK WORKSHOP 3 FOR URBAN RAILWAY SECTOR

Date: 2011/8/23
Time: 3:00 PM - 5:00 PM
Place: LRT-2 Boardroom, Marcos Highway
Santolan, Pasig City
NAME ORGANIZATION
1. Takashi Yajima JICA Study Team
2.  Takeshi Fukayama JICA Study Team
3. Harold Francisco JICA Study Team
4. Rafael Penafiel DOTC/Rail
5. Arnel B. Bellen LRTA
6.  Allan Arquiza LRTA
7. Antonio R. Laigo Jr. LRTA
8.  Claro T. Domingo LRTA
9.  Joel R. Magbanua DOTC/Rail
10. Malou Liscano LRTA/Finance Dept.

D-4.3 Minutes of the Risk Workshops

Minutes of Discussion: Risk Workshop 1

- Joel Magbanua — Division Chief — DOTC Rail Planning
- Rafael Penafiel - DOTC Rail Planning

- Grace Magbanua — DOTC Rail Planning

- Takashi Shimada — JICA/DOTC Expert

- Arnel Bellen — LRTA

- Allan Arquiza - LRTA

Study Team:

- Takashi Yajima — Rail Sector Specialist

- Takeshi Fukayama — Rail Sector Expert — MRI
- Takeshi Murakami — Water Sector Specialist

- Patricia Ty — Senior Associate — LBT

Date & Time: May 06, 2011 10:00 AM

Place: DOTC Rail Planning Division — 6" Flr, Columbia Tower, Ortigas Ave.
Purpose and/or | Risk Workshop 1 for Rail Sector

Agenda:

Attendance: Interviewee:

- Eleanore Domingo — Manager — LRTA Planning Department
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- Shanee Sia — Consultant - LBT
- Harold Francisco — Consultant

Main Discussion Points:

1. Introduction by Mr. Fukayama of the Study Agenda

2. Brief introduction of Attendees

3. Overview of the Scope of Study and Outline of Risk Workshop by Mr. Fukayama

4. Ms. Domingo requested/recommended that we include Quantification of Risks in our discussion /
workshop
4.1. They had a previous discussion with DOF and NEDA regarding the quantification of risks for

dealing with contingent liabilities for Gov’t. Projects in terms of value for money for the govt.

5. Brief overview of PPP Cooperation Workshop 1 — Urban Railway Sector
5.1. Slide 3 — Risks Observed
5.1.1. Technical Problem observed from personally riding LRT 1 — vibration and noise
5.1.2. Line 1 —with ballast, Line 3 — combination
5.1.3. May need better grinding and adjusting
5.1.4. Mr. Yajima’s observation/opinion may be there is mismatch between technology and
demand

5.1.5. Better to replace totally but very expensive, need to have a balance or other options

6. Risk Matrix discussion
6.1. Risk no. 4 Incorrect Financial Analysis has high risk and high probability
6.1.1. Assumed fare is always higher than what is implemented
6.1.2. There is deliberate padding in order to pass NEDA approval
6.1.3. For MRT 7 — there is a provision in the contract if gov’t. does not implement agreed fare,
the gov’t will pay for the difference.
6.1.4. For setting fares — Fare Policy Committe composed of representatives from diff. agencies
(NEDA, DOTC, LRTA, LTFRB, PNR, etc.)
6.1.5. Fare Policy Committee recommends to LRTA Board who then pass it on to DOTC then
DOTC to NEDA Board for approval
6.1.6. Because of political intervention, Office of the President has final say.
6.1.7. New Policy currently in effect — MRT/LRT Fare should be a little lower than Aircon Bus
fare
6.2. Add newly identified risk - Delay in Approval high risk and probability
6.3. Add newly identified risk - Fault in Bidding Package Design
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6.4. Add newly identified risk - Incorrect provision of as built plan from Implementing Agencies (for
relocation of existing utilities)

6.5. Risk no. 21 — Problems with subcontractor should be high probability and high impact and also it
is connected to Risk no. 26 — Completion Risk.

6.6. Risk no. 25 — Interference from third parties should be low probability and impact— This is taken
cared of by RDC (Regional Dev’t. Council) —RDC deliberations are held with all affected sectors
before project start to resolve diputes.

6.7. Risk no. 26 — Completion risk should be low probability

6.8. Add newly identified risk — Force Majeure during construction

6.9. Risk no. 35 — Service stop risk can have many contributing factors (improper maintenance, lack
of spare parts, obsolescence etc.)

6.10. Risk no. 36 — Terrorist attack should have medium probability because of current world
situation.

6.11. Separate Risk no. 38 into two — Breach of Contract and Cancellation of Contract

6.12. Breach of Contract has high probability, Cancellation of contract has low probability and
impact.

6.13. Add newly identified risk — Change in Government Administration

6.14. Not much risk on Feasibility Study Stage, Risk is high during Project Approval Stage

6.15. Main problem for LRT Line 1 South Extension Project is Risk no. 3 because the project has
passed through many different modalities during the preparation and approval process.

7. Requested a copy of the concession agreement / contract for MRT 3 and MRT 7 from Mr. Joel
Magbanua but was told that DOTC does not normally give those out. However, he told us that maybe
we can request a copy of a summary or main points of the aforementioned contracts from Mr. Penafiel

and they will see if they can accommodate our request.

8. Meeting end

Minutes of Discussion: Risk Workshop 2

Date & Time: May 11, 2011 2:00-3:00 PM

Place: LRTA Boardroom, LRTA Compound, Aurora Blvd., Pasay City
Purpose and/or | Risk Workshop 2 for Rail Sector

Agenda:

Attendance: Interviewee:

- Joel Magbanua — Division Chief — DOTC Rail Planning
- Celwyn C. Astronomia — LRTA

- Arnel Bellen — LRTA

- Allan Arquiza - LRTA

Study Team:

- Takeshi Fukayama — Rail Sector Expert — MRI
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- Harold Francisco — Consultant

Main Discussion Points:

1. Introduction by Mr. Fukayama of the Study Agenda and announcement of succeeding Risk Workshops
in August.

2. Brief introduction of Mr. Fukayama for the benefit of new attendee (Mr. Celwyn Astronomia) to the
Risk Workshop

3. Overview of the Scope of Study and Outline of Risk Workshop by Mr. Fukayama

4. Overview of Risk Analysis for Urban Railway sector (Document 2).

5. Risk Matrix discussion (ldentification of Risks)

5.1. Add newly identified risk — “Risk for a smaller number of interested bidders because of large
amount of investment needed for projects” — low probability and low impact based on previous
experience (13 interested bidders for O & M for LRT 1 and MRT 3 according to Mr. Magbanua)

5.2. Clarification requested by LRTA/DOTC regarding Risk no. 16 — Matching error among
sub-systems

5.2.1. Example given is in the case of LRT 1 — mismatch between wheel and rail
5.2.2. Consequence of matching error/mismatch is higher life cycle cost or higher maintenance
cost

5.3. Clarification on Risk no. 17 — Innovation

5.3.1. Innovation is not encouraged because new technology will result in higher cost therefore
higher bid but in order to win bidding, the bidder must give lowest bid.

5.3.2. This results in the use of outdated technology in the bid proposals in order to keep the bid
lower.

5.4. Added newly identified risk — relocation of utilities. Probability and impact both high.

5.5. For Construction Stage - add risk — incorrect geotechnical assumptions. Probability is low and
impact is high.

5.6. Add newly identified risk — delay in delivery of materials. Probability and impact both high.

5.7. Add newly identified risk — provision for continuing O & M by investing new input (i.e. capital
investment) for system upgrade. Probability and impact both high.

5.8. Risk no. 45 — Breach of Contract — probability to be changed to low and impact to high as
requested by Mr. Joel Magbanua.

5.9. Riskno. 46 - Cancellation of contract — impact changed to high.

5.10. Add newly identified risk — taxation risk. Probability and impact both medium.

6. Information regarding LRT Linel South Extension Project
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6.1. This coming July, SYSTRA expected to pass the complete program study to DOTC.
6.2. SYSTRA study just a validation of the 3? Previous studies already done by SNC Lavalin, IFC
World Bank and R2 JV.

7. Meeting end

Minutes of Discussion: Risk Workshop 3

Date & Time:

Place:

Purpose and/or
Agenda:

Attendance:

August 23, 2011 3:00-5:00 PM
LRT-2 Conference Room, Marcos Highway, Santolan, Pasig City
Risk Workshop 3 for Rail Sector

Interviewee:

- Joel Magbanua — Division Chief — DOTC Rail Planning
- Rafael Penafiel — Asst. Division Chief - DOTC Rail Planning
- Antonio Laigo Jr. — LRTA

- Malou Liscano — LRTA Finance Dept.

- Claro Domingo — LRTA

- Arnel Bellen — LRTA

- Allan Arquiza - LRTA

Study Team:

- Dr. Takashi Yajima — Senior Engineer, JICA Study Team
- Takeshi Fukayama — Rail Sector Expert — MRI

- Harold Francisco — Consultant

Main Discussion Points:

1. Introduction by Mr. Fukayama of the Study Agenda

2. Risk Matrix discussion (Mitigation measures)
2.1.  Allrisks for DOTC should be shared with LRTA — accdg. to DOTC
2.2. Risk 1 —0OD means origin demand

—example would be possible development on or near Manuyo Uno Station

2.3. Risk 2 — there are 3 planned intermodal stations along Line 1 extension : Dr. Santos, Manuyo

Uno, Zapote/Niog

2.4. Risk 4 — All PPP even abroad were also not successful, only one in Korea successful

2.5. Risk 8 — System enhancement to existing Line 1 should match the extension

2.6. Risk 12 — mitigate by acquiring ROW in advance

2.7. Risk 21 — budget already allocated/included in the Project cost

- Problem is unreliable info regarding location of utilities

- As-built plans are obligatory/required from contractors but in reality hard to

implement

- Database of utilities in Japan
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3.

2.8. Risk 39 — change incompliance to hon-compliance, add mitigation measure “proper selection of
O&M contractor
2.9. Risk 48 —add “/ Management” to risk Change in government
2.10. Risk 48 — change probability from L to H and change mitigation measure from “no way” to
continuation of program shared vision/aligned vision
2.11. Risk 60 comments —
2.11.1. MRT 7 tariff rated already set in contract
2.11.2. LRT 1, LRT 2, MRT 3 tariff set by TRB/Board, etc.
2.12. Risk 62 —to be elaborated later by Fukayama-san
2.13. Risk 69 — change mitigation measure to “strict procurement process”

2.14. Risk 70 - change mitigation measure to “strict procurement process by the main contractor”

Dr. Yajima’s presentation
3.1. PPPdifficult for rail — cost-match
3.1.1. Big investment cost but low fares
3.1.2. Subsidy required but government has no money
3.1.3. ODA preferable
3.1.4. But there is a gov’t. ceiling on ODA
3.1.5. Gov’t. must find third source of revenue

3.1.6. Earmark a portion for feasibility studies

3.2. InJapan:
3.2.1. MOC — Transit Law - Monorail
- Rubber-tyred transport
- LRT (Tranvia)
3.2.2. MOT - Rail Law - MRT (private)

- PNR
3.3. Slide 2-2: Reinvestment of gained dev. benefit is very important — sustainable process
3.4. Slide 2-3: Dual directional transportation demand — creating two-way traffic
3.5.  Corruption in Japan and the Philippines — Dr. Yajima’s impression
3.5.1. There is also some corruption in Japan but not very big compared to the Philippines
3.5.2. 30 years ago corruption in the Philippines is worse, today seems much improved (in terms
of small time, not sure on big time corruption)
3.6. Slide 2-6: Hankyu Co. land development: developed low density suburban land
3.7. Slide 2-7: No time limit on franchise/license for exclusive rail operation, only requirement is
that development must be started within 10 years otherwise exclusive license will be revoked
3.8. Budget for Projects
3.8.1. ODA - requires approval from NEDA
3.8.2. NEDA - approval on a per project basis
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3.8.3. |As — providing priority lists

4. MRT 7 Project
4.1. Revenue sharing and deficit neutrality provisions in concession agreement were included for
approval purposes only.
4.2. Both are difficult to implement in reality

5. Local government conflict regarding taxes on rail/stations
5.1. Revise BOT Law
5.2. Revise Local Government Code

5.3. Put cap on the amount that of tax that local government can collect

6. Meeting concluded
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D-4.4 Risk Matrix

BASED ON GENERAL RAILWAY SYSTEMS --ANALYSIS FOCUS ON LRT-1 SOUTH EXTENSION

Sector

Risk Allocation

- Public Private
No t(::tzarrz Risks Pbri?iti;i Impact Mitigation Measures 5 Comment
ties DOTC | LRTA | LGU | SPV | '™ | EPC | &
M
(1) Project Preparation Stage
-Using proper data based on adequate OD
survey.
Large -Using proper mode-conversion rate as one of Example: possible devt.
1 invest Incorrect demand forecast H H the most crucial parameters. * * on or near Manuyo Uno
ment -Proper milestone setting in demand forecast Station
based on the stage of development along the
line.
-FS should be based on demand forecast 3 intermodal stations
Netwo Poor network integration of route and technical investigation in order to avoid along LRT 1 South
2 rk (including incorrect location of H H interference from stakeholders. * * Extension: Dr. Santos,
effect | stations) -Considering short time transfer between lines Manuyo I,
and other transportation modes. Zapote/Talaba
-Apply coordinated policy among railway
Exter Lack of TOD (Transit-Oriented and urban development.
3 nal Development) aspects / lack of H H -Set agreement condition which includes a * * *
effect | internalization of developing effects cash flow from the land development side to the
railway side.
-Transparent criteria and process for project
Large . . selection. all ppp in asia not
4 invest (ng(jgglg’}teeovemﬁ:;{tyrocjf;ﬁféﬁ; H H -Proper scheme setting based on previous PPP * * successful except for
ment P experiences in the Philippines and the other Seoul Line 9
countries.
Together with #1, the
govt agencies tend to
Large Incorrect financial analysis . . * bloat their forecasts
5 invest H H Using proper unit rates of revenue and cost. -
ment | (revenue/cost forecast) deliberately when they

submit to NEDA for
approval.
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Delay in schedule of planning/
approval

-Proper process management.
-Understanding of economic losses caused by
the project delay.

Faults in environmental impact
analysis

Proper review of environmental impact
analysis.

(2) Bidding Stage

Compl

system

Incorrect  selection of  tender
package

-Transparent process for tender package
selection.
-Using risk analysis.
-Consideration should be made to prevent
matching error among sub-systems in the
future.

system enhancement to
existing LRT Line 1 to
match extension

Delay in bidding process/contract
negotiation/approval of contract

Setting transparent process and criteria.

10

Faults in tender specification

Make use of previous experiences across the
sector.

1

Smaller number of bidders because
of large amount of investment

Make use of previous experiences across the
sector.

(3)ROW Acquisition Stage

12

Delay in land acquisition

-Timely budget allocation for land
acquisition.
-Constructing road and railway together.
(Road as a ROW.)
-Extension of the period of contract.

13

Delay in resettlement

Adequate consultations with settlers at the
early stage.

14

Claims and protest from settlers due
to land acquisition

Adequate consultations with settlers at the
early stage.
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( 4 )Detailed Engineering Design
Stage

-Plan upgrading of the design in accordance

MRT 3 stations are

15 Coer;‘p' Overdesign/underdesign (selection to the stage of demand level in the future. designed for 4-car trains
system of light rail or heavy rail etc) -Applylife-cycle-cosF concept: but pres_ently servicing
-Employment of outside technical experts. 3-car trains
16 D§S|gn change due to government Proper FS.
requirement
Compl -Proper FS using latest technological . . .
17 ex Matching error among sub-systems standard. :Tfe;l::;glg clelrlostzlgher
system -Integrated planning among different lines. Y
-Apply life-cycle-cost concept.
18 Use of outdated technology -Using appropriate technology suitable for
local conditions.
Incorrect geotechnical assumptions
19 at design stage based on the Proper investigation.
information provided by government
20 Incorrect provision of as-built plans Build database for utilities.
for the utilities
govt. funding
- already included in
project cost
- problem is location of
. Require contractor/s to provide accurate utilities
2 Utilities relocation as-built plans before being paid - as-built plans required
from contractors but
difficult to implement
- database of utilities in
Japan
(5) Construction Stage (including
EPC)
2 Cost increase due to contractor Find proper contractors based on their

failure

experiences.
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23

Cost increase due to change in
safety requirements

Cost coverage by the government.

24

Cost increase due to change in
environmental regulation

Cost coverage by the government.

25

Problems with quality of labor,
materials, and performance criteria

Apply quality control and technical expertise
in the procurement.

26

Compl
ex
system

Problems with sub-contractor

Find proper sub-contractors based on their
experiences.

Risk allocation for the
main contractors, but
will still cause delay in
the whole project.

27

Defect liability

Coverage by insurance.

28

Labor Problems

Apply safety instructions.

29

Death or injuries on site

Apply safety instructions.

30

Interference from third parties, e.g.
protesters and NGOs

Treatment by the government.

31

Completion risk with regard to not
meeting specifications and design
requirements

Apply quality control and technical expertise
in the construction.

32

Completion risk with regard to delay
of construction

Apply process control and technical
expertise in the construction.

33

Force majeure (Natural disasters,
political embargos, riot,  wars,
invasions and civil disturbance)

-Coverage by insurance.
-Support by the government.

34

Incorrect geotechnical assumptions
resulting in variation orders during
construction

Proper investigation.

35

Delay in delivery of materials

-Apply quality control and technical
expertise in the procurement.
-Participation of trading company in the
proponent.
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(6) Operation and Maintenance
Stage

-Selection of proper PPP modality.

Large _Pali . ;
36 rest Demand fluctuation Reliable c_iemand gn_alysw by the bidder
ment -Introduction of minimum revenue guarantee.
-Adjust fare.
37 Labor/Operation  /Import  cost -Contingency setting.
increase -Foreign exchange hedging.
Change in level of services required
38 by the government Payment by the government.
Non-compliance with operation and
maintenance requirements by private penalty is already set by
39 sector (clear requirements and - Proper selection of O&M contractor DOTC wupon contract
specifications of services described in signing
the contract)
40 Negative environmental impact due Regulation and inspection by the
to operation error government.
R . Adequate maintenance to prevent the
41 Unexpected rehabilitation required unexpected rehabilitation.
42 Unsatisfied Service Level Monitoring by the government.
0&M -Apply safety instructions.
43 | capabi Accident -Proper maintenance of rolling stocks and
lity facilities.
0&M
44 | capabi Service stop risk Look for other contractor.
lity
0&M . .
45 | capabi Obsolescence of spare parts Consideration of procurement of parts at
lity EPC stage
46 Terrorist attack Support by the government.
Force majeure (Natural disasters, .
47 political ~ embargos, riot, wars, Coverage by insurance.

invasions and civil disturbance)

-Support by the government.

xipuaddy :11o0day [eulq

saulddijiyd ayr ur ddd 40} Juawiaaoaduu| feuonnusu uo Apns ayL



T¢-3

47

Necessary system upgrade for
continuing O&M

Long-term planning for capital expenditure.

(7) Political and Legislatives Risks

48

Change in government/management

E=H

- Continuation of program of previous

administration
- Shared vision/aligned vision

49

Deterioration of local political
stability and security

Support by the national government.

50

Breach of the contract

Support by the national government.

51

Cancelation of the contract

Support by the national government.

52

Expropriation of project facilities by
the government

Support by the national government.

53

Strengthening the environmental
policy and regulation

Support by the national government.

54

Change of associated laws and
strengthening of related regulations

-Support by the national government.
-Extension of the period of the contract.

55

Change of general business laws and
regulations

-Support by the national government.
-Extension of the period of the contract.

56

Slow and delay in decision making,
licensing and approvals by the
government

-Support by the national government.
-Extension of the period of the contract.

57

Cancel licensing and approvals
given by the government

Transparent process of the government.

58

Coordination failure among the
government organizations

Transparent process of the government.

59

Government inability to meet its
contractual obligations

Transparent process of the government.
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-Set agreement that the government secures
the difference between the agreed tariff and the
approved tariffs.

-Transparent process of regulating tariffs.

- MRT 7 tariff rate

Low Regulation for tariff (lower level -Settlng_ formula of the regqlatlon already set in the
60 level setting) (compensating cost and an adequate profit). contract
tariff 9 -Implicit policy in the level of tariff as - MRT/LRT tariff set by
compared to other modes. (e.g. Tariff of railway board
is set lower than bus.)
-Investigation of passenger
willingness-to-pay.
-Set agreement that the government secures
the difference between the agreed tariff and the
Low failure to implement the tariff rate approved tariffs. . .
. . -Transparent process of regulating tariffs.
61 level | increase (from the parametric formula . P | £t lati
tariff | in the contract) -Setting  formula  of the  regulation
(compensating cost and an adequate profit).
-Investigation of passenger
willingness-to-pay.
(8) Economic and Financial Risk
The risk that the transfer
. . I . of the capital to abroad is
62 Capital transaction restriction Support by the national government. restricted by the
government
Construction cost movement and -Approval of increased tariff settings.
63 material cost movement due to -Foreign exchange contract.
currency fluctuation (exchange rate) -Government payment in dollars.
Imported operational equipment and -Approval of increased tariff settings.
64 material cost movement due to -Foreign exchange contract.
currency fluctuation (exchange rate) -Government payment in dollars.
. . -Approval of increased tariff settings.
Finance cost increase due to "
65 . -Foreign exchange contract.
currency fluctuation (exchange rate) -
-Government payment in dollars.
66 Interest rate fluctuation Fixed interest rate coverage by insurance.
67 Construction cost increase due to Approval of increased tariff settings.

inflation
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Operational and maintenance cost

68 increase due to inflation Approval of increased tariff settings.
69 Insolyency of  members of Strict procurement process
consortium
MRT 7 - DOTC
Strict procurement process by the main involved_ . _in the
70 Insolvency of subcontractors pre-qualification of
contractor

sub-contractors for MRT
7

71 Taxation Risk -Support by the national government.

-Extension of the period of the contract.
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Appendix F-1: Organization Chart of CAAP
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Appendix F-2: Minutes of Discussion- Sector Workshops

F-2.1: 1% Sector Workshop

Date & Time: July 26, 2011, 2:00 p.m.
Place: DOTC Columbia Tower, 16/F
genda: DOTC and CAAP Mini-workshop on “PPP Capacity Development focused on

Attendance: - DOTC - Zenaida Bautista-Biteng, Paul Emerson M. Pasion, Engr. Gill

Risk Management”

Pamatmat, Babe Z. Cabana, Margarito delas Armas, Gina E. Rodriguez
- CAAP — Gil Macapagal, Alexander Abag

Study Team:

- Shuichi Kudo, Nelson Alvarez (JICA Team)

<Main Discussion Points>

1.

JICA provided background on the project with emphasis on this objective: ”To discuss Technical

Assistance for capacity development of concerned public agencies” .

JICA discussed the following items: (a) Objectives; (b) Schedule; (c) Risk Management; (d)
Airport Sectoral characteristics; (e) Lessons Learned; (f) Risk Matrix; and (g) PPP Scenarios.

Discussion on how to fill-up the Risk Matrix followed. JICA demonstrated how it is done by
accomplishing several items on the Risk Matrix.

The group discussed some Project Development Risks such as incorrect traffic demand forecasts.
DOTC explained that they normally hire consultants to prepare traffic demand forecasts or
feasibility studies. They further explained that responsibility of the consultant ends when DOTC
accepts or issues approval of the report. There is no means for DOTC to hold the consultant
responsible for the traffic forecast after the report has been approved by DOTC.

DOTC cited the Puerto Princesa Airport project where the traffic forecast is higher than
forecasted. The risk posed by underestimating the forecast is that the capacity of the facility will
be breached earlier than the forecast. This situation might require upgrade or expansion of the
facility just after a few years of operation. JICA stated that there should be guidelines on traffic
appraisal. DOTC stated that the consultant decides on which methodology to adopt for traffic
appraisal. JICA also mentioned that there are numerous factors that impact traffic demand which
are under government control, such as government policies and network plans, forcing the private

proponent to require guarantee on the forecasted traffic demand.

JICA stated that one mitigation measure for the risk due to incorrect traffic demand forecast is
for the government to share traffic survey data collected from different consultants.
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7. DOTC and CAAP participants are assigned to fill-up the Matrix form based on the three scenarios
presented by JICA. The results will be submitted and discussed in the next mini-workshop.

8. JICA requested that in the ‘Mitigation Measures’ column, workshop participants can cite current
government policies, regulations, directives, etc. that address the identified risk. They can also
cite problems or issues encountered on previous or on-going projects. DOTC is requested to bring
the supporting documents/references, such as regulations, project reports, in the next
mini-workshop.

F-2.2: 2" Sector Workshop

Date & Time: | August 9, 2011, 2:00 p.m.

Place: DOTC Columbia Tower, 16/F (Asec. Esguerra’s Office)

Attendance: Interviewee:

- Ma. Filipinas Cabana, Margarito delas Armas, Raul Glorioso, Gill Pamatmat,
Natividad Sansolis, Gina Rodriguez, Gil Macapagal (DOTC and CAAP)

Study Team:

- Shuichi Kudo, Koichi Yamashita, Nelson Alvarez, Catherine Gonzales and
Shane Sia (JICA Team)

<Main Discussion Points>
1. Each item of the Risk Matrix-Airport Sector was discussed with DOTC and CAAP personnel.

The discussion ended until item 47 (Please see attached Risk Matrix Form). Due to time
limitation, the discussion just concentrated on identification of Probability, Impact and Mitigation
Measures for each risk item, midway thru the mini-workshop. The discussion will be continued
on the next mini-workshop scheduled on Aug. 16, 2011.

2. DOTC requested for the JICA-accomplished Airport Sector Risk Matrix Form. JICA agreed to
send this by email. This matrix form will then serve as reference for next week’s mini-workshop
which will cover items 48 to 68.

F-2.3: 3" Sector Workshop

Date & Time: August 16, 2011, 2:00 p.m.

Place: Crowne Plaza

Attendance: Interviewee:

- Ma. Filipinas Cabana, Raul Glorioso, Gill Pamatmat, Gina Rodriguez, Gil
Macapagal, Zenaida Bautista-Biteng (DOTC and CAAP)

Study Team:

- Shuichi Kudo, Koichi Yamashita, Nelson Alvarez, Catherine Gonzales and
Shane Sia (JICA Team)

<Main Discussion Points>
1. The group discussed items 48 to 68 of the Risk matrix. Please refer to the attached Risk Matrix.
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2.

JICA Study Team will update the risk matrix based on the discussions and will email to the
participants the updated version. JICA also stated that the risk matrix will be accomplished for the
three scenarios which were discussed in previous meetings.

DOTC will also review the Risk Matrix and inform JICA of their comments.

The two parties have agreed to have another mini-workshop on August 23, 2011 to wrap-up the
discussions.

F-2.4: 4" Sector Workshop

Date & Time: August 16, 2011, 2:00 p.m.

Place: DOTC 16" Floor
Agenda: Wrap-up discussion of the Risk Matrix
Attendance: Interviewee:

- Ma. Filipinas Cabana, Raul Glorioso, Gill Pamatmat, Gina Rodriguez, Gil
Macapagal, Zenaida Bautista-Biteng, Manny delas Armas, Naty Sansolis

Study Team:

- Shuichi Kudo, Nelson Alvarez (JICA Team)

<Main Discussion Points>

1.

The group reviewed all the items in the Risk Matrix. Please refer to the attached revised Risk
Matrix.

DOTC will also review the Risk Matrix and inform JICA if they still have comments.

The two parties have agreed to have another mini-workshop if there are still issues that needed to
be resolved. DOTC has to inform JICA if it is still necessary to have another mini-workshop.

JICA clarified some items on the presentation materials of the Airport sector for the 2™ Workshop
in Crowne Plaza, Ortigas Center, Pasig.

-2.5: 5™ Sector Workshop

Date & Time: September 1, 2011, 2:00 p.m.

Place: DOTC 16" Floor
Agenda: Discussion on the Risk Matrix for the three cases of airport service allocation
Attendance: Interviewee:

- Ma. Filipinas Cabana, Gill Pamatmat, Manny delas Armas, Naty Sansolis
Study Team:
- Shuichi Kudo, Nelson Alvarez (JICA Team)

<Main Discussion Points>
1. The group discussed the three cases of airport service/component allocation and

accomplished the Risk Matrix for each case. Please refer to the attached revised Risk
Matrix.
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2. The three cases discussed are as follows:

AREA Casel | Case2 | Case 3
Air Traffic Control/Air Navigation Public | Public | Public
Aircraft ground operation (Runway, Taxiway) | Private | Public | Public
Terminal Area Private | Private | Public
-Apron Private | Private | Public
-Passenger Building Private | Private | Private
-Carpark Private | Private | Public
Cargo Area Private | Private | Public
-Apron Private | Private | Public
-Cargo Building Private | Private | Private
-Forwarder Handling Area Private | Private | Public
C.1.Q., Aviation Security Public Public Public
Attached also is the more detailed version of the above Table.
Case-1 Case-2 Case-3
1 | Type Domestic All Local . Urban .
International International
2 | Location Rural Rural Urban
3 | Airport Category Principal 2 Principal 1 In_ternational
Airport
4 | Scheme/Type BOT BOT BOT

All airport facility

Only Pax and
Cargo Terminal

Only Pax and
Cargo Terminal

5 | Scope of Work excluding Land ) i Building
o Area including | . .
Acquisition ) including
concession i
concession
6 | ROW GOP GOP GOP
GOP(Initial
7 | Earthworks SPV GOP
earthworks)
. Only Pax and
. - Only  Terminal o
8 | Airside Civil Works SPV A Cargo Building
rea

area

R/W, T/W A/P Pavement

Storm Drainage

Utilities (water, power, sewage)
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o o Only  Terminal | Only Pax and
9 | Airside building work SPV o
Area Cargo Building
Passenger
Control Tower
Administration
Fire Station
10 | Passenger Terminal SPV SPV SPV
Facility
Equipment
*see #18, 19, 20
11 | Cargo Terminal SPV SPV SPV
Facility
Equipment
*see #18, 19, 20
) o GOP excluding | GOP excluding
12 | Landside Civil Works SPV . )
Terminal Area Terminal Area
Curb side road pavement
Storm drainage
: - GOP excluding | GOP excluding
13 | Landside building work SPV ) )
Terminal Area Terminal Area
14 | Parking SPV SPV SPV
SPV(surrounding
15 | Access road (internal) SPV Terminal Area) | GOP
and GOP
SPV
. o (Equipment and
16 | Air navigation - GOP GOP
facility) and
GOP
17 | Air Traffic Control GOP GOP GOP
18 | Aviation Security GOP GOP GOP
19 | Customs, Immigration Quarantine (CIQ) | GOP GOP GOP
20 | Rescue and Fire Fighting (RFF) GOP GOP GOP
21 | Police GOP GOP GOP
) ) ) ) New Bohol | New Manila
22 | Candidate Airport Caticlan Airport . .
Airport Airport

F-6
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Appendix F-3: Risk Matrix (Sample of Scenario-2)

Scenario-2: Local International - Terminal AREA by SPC

Risk Allocation

Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOE CAAP C.1.QS. | LGU | SPC | Airline | Cargo
Project Development Risks
GOP should provide data to the private proponent. GOP
should provide criteria on the qualifications of the
Incorrect traffic demand forecast proponent's consultant and 'post-qualify’ these consultants
due to insufficient/incorrect data or L H upon submittal of proposal. Entry of LCC or another airline *
assumptions company that impacts passenger demand has not been
considered in previous feasibility studies. It s
recommended to take into account these future plans by both
public and private sector in traffic demand forecasting.
Non-standardized procedures for
economic assessment of benefits, L L . . *
traffic appraisal GOP should provide parameters and methodologies needed
in assessment/appraisal to the private proponent.
Incorrect financial analysis L L Thorough review by the GOP of the financial proposal. GOP *
should provide criteria on the qualifications of the
proponent's consultant and ‘post-qualify’ these consultants
upon submittal of proposal.
GOP's disapproval of proposed
project by the proponent (for L L
unsolicited proposals only) (The private proponent has no means to recover the project
development cost for unsolicited proposals.)
Lack of standardized project
evaluation methods that takes into L L * *

account Whole Life Cycle(WLC)
cost of the project

GOP should promote the use of WLC in evaluation of
projects especially for those proposals with different
technologies, operation and maintenance schemes.
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Risk Allocation

Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOE CAAP C.1.QS. | LGU | SPC | Airline | Cargo
Design Risk
Incorrect  specifications  on Require DOTC to provide a remedy or compensation to
6 tender documentz L L SPC. GOP improves selection criteria for consultants and *
require highly qualified consultants.
Link and consolidate Design, Construction and Operation,
7 Innovation L L as much as poss'lble_, as one packag_e during Terl1der stage to -
encourage application of the private sector's advanced
know-how and innovation.
SPC will include provisions in the design contract requiring
8 Design contractor's errors L M the SPC to provide remedial measures or pay damages. SPC *
will select highly qualified consultants.
Desian  change  due  to If GOP requests for changes in the design from SPC, if it
9 g ng L M results to increase in cost GOP should cover the cost *
Government requirement .
increase.
issll?::lggt\fv:aeﬂgiaic?ﬁfietso ":ge\:ifggg Interface issues between facilities provided by private and
10 P L M government may result to design modifications. GOP has to *

by the private sector and the
government

shoulder the additional cost due these interface problems.
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Risk Allocation

. - . Public Private
Risks Probability | Impact Mitigation Measures
NDEg":M %%g/ C.1.Q.S. | LGU | SPC | Airline | Cargo
Unverified geotechnical DOTC provides the necessary geotechnical information and
1 information at design stage based L M must clarify if the data is preliminary or final. SPC must - -
on the information provided by verify the geotechnical data, especially if data given by
DOTC DOTC is preliminary.
12 Delay in approval procedure H M Government must provide assistance in the processing of - - -
leads to increasing costs permits/issuance of licenses
13 Non-compliance to Government M M SPC must strictly follow government regulation on airport « -
Regulations design
Land Acquisition Risk
H iciti * *
14 Delay in land acquisition H H - Adequate consultations with settlers at the early stages
- Timely budget allocation
- The process of land acquisition complies with related laws
15 Delay in resettlement M H * *
; Creation of Inter-agency Committee that will prepare and
Claims and protest from settlers
16 | 4ueto land acq‘l)Jisition L M implement Land Acquisition Resettlement Plan; Strict * *
implementation of existing related laws
Construction Risk
Completion  risk due to
17 non-_cgmpllance W'th L H Penalties are imposed by GOP for each day of delay. *
specifications and design
requirements
5 Completion risk due to delay in y " Penalt!es are imposed by GO_P fo_r each day of delay. . .

construction

seheduHe-
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Risk Allocation

Publi Privat
Risks Probability | Impact Mitigation Measures ubtie rivate
NEDA/ | DOTC/ -
DOE CAAP C.1.QS. | LGU | SPC | Airline | Cargo
The government approves all the drawings, specifications
before construction stage. Additional cost arising from any
19 Cost increase due to interface L M major revisions due to interface problems must be -
problems shouldered by the government. Also, designate a single
project management group to oversee works of SPC and
GOP.
20 Cost increase due to contractor M H SPC will provide a fixed lump sum amount. SPC applies a *
failure prequalification criteria that ensures selection of highly
qualified contractors. GOP strictly monitors the cost
throughout the project duration.
21 Cost increase due to change in L M . .
safety requirements SPC must include provision for this in the CA. GOP must
provide compensation to the SPC to cover the additional
Cost increase due to change in expense due to the changes.
22 . . M M * *
environmental regulation
23 Problems with quality of labor, H H Strict implementation of quality control measures by SPC, - -
materials, and performance criteria and monitoring by GOP. Penalties-are-impesed-if-necessany
24 Problems with subcontractor H H penaities-to-the subcentractor in-case-of delays o - * R * * _ -
substandard work
o5 Defect liability M M GOP must require SPC to _p_rowde. insurance coverage for - N
defects over the agreed liability period
Proposed deviations by SPC . -
25-A | have been rejected by the GOP, | M M| SPC shallnot be responsible for any defects/negative impact
SPC adopts original plan 9 ptng ginai pian.
5.8 Proposed deviations by GOP M M SPC shall not be responsible for any defects/negative impact

have been adopted by SPC

arising from adopting the deviations proposed by GRP.
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Risk Allocation

. - . Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOE CAAP C.1.Q.S. | LGU | SPC | Airline | Cargo
- DOTC pays for some extent of cost increase due to adverse
weather conditions, considered as force majeure
26 Adverse weather condition L M - SPC purchases applicable insurance or considers certain *
number of off-days annually to account for inclement
weather
- DOTC conducts public awareness campaign, implement
27 Interference from third parties, H H land acquisition in good manner and enforce itself and - -
e.g. protesters and NGOs private sector to meet environmental requirements
- DOTC or LGU to handle this issue if it occurs
(Note: Most locations for International airports are in
28 Security problems from L M urban areas, the probability of risk occurrence for this -
rebels/terrorists particular risk is low in highly urbanized areas).Conduct
site-assessment and provide additional security if necessary.
Inaccessible site, airport location Should be coordinated with DPWH(or LGU), the - -
29-A X L M - .
far from city center government agency in-charge of road construction
SPC coordinates with DPWH (or LGU), to plan and arrange
29-B Lack of Access Road L M construction of road access. Clearly state in the CA the
group responsible in providing the road access.
Unforeseen Utilities Relocation GOP undertakes relocation of utilities and this must be
(Utilities include  underground clearly stated in the CA. Any delays from utility relocation
30 water pipes, overhead transmission L L works should not be considered as delay in the construction * * *

lines, buried pipes
cables, etc)

containing

schedule and penalties will not be imposed on SPC due to
these delays.
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Risk Allocation

Public Private
Risks Probability | Impact Mitigation Measures
NggFA’ %%TA%’ C1QS. | LeU | sPC | Airline | Cargo
Traffic Demand and Revenue
Risk
31 Traffic volume is lower than H H GOP must provide to the private sector traffic data - - -
expected essential in the verification of the traffic forecast.
32 Adverse effect of charge/ L L GOP must provide to the private sector traffic data - - N
tariff increase on traffic demand essential in the verification of the traffic forecast.
Improvements  on  other GOP must provide guarantee to the SPC that
33A | com Ff)etin airports which result L L development of new or expansion of existing airports - - -
to reZUt:eg trafpfic will not reduce the viability of the SPC-managed airport
over the contract duration.
- GOP must provide guarantee to the SPC that
33-B traﬁ:rgfte;tézzs whifcrr?Tesu?t?fc: L L development of and policies on competing transport - - -
reducped traffic modes will not reduce the viability of the SPC-managed
airport over the contract duration.
Construction or Upgrade of a
33-C competing airport terminal that L L The GOP must grant SPC exclusive right to operate * * -
will impact traffic on the airport terminal over a specified location.
SPC-managed terminal
34 Change of network L L GOP must provide to the private sector traffic data - -
development plan essential in the verification of the traffic forecast.
National policy of air . h . i
35 transport strategic plan as well L L GOP must provnd_e_to the private sector traffic data N
as ASEAN essential in the verification of the traffic forecast.
36 Nonpayment by users L M SPC requests for advance payment or deposits, if N N

possible from users/lessees.
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Risk Allocation

. - . Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOE CAAP C.1.Q.S. | LGU | SPC | Airline | Cargo
Operation and
Maintenance Risk
37 Labor cost increase L L SPC develops a business plan that takes into account labor cost - N
increases.
38 Operation cost increase M M SPC develops a business plan that takes into account operations cost - N -
increases.
39 Import cost increase M M SpC develops a business plan that takes into account import cost - -
increases.
Change in level of services If GOP requests for change in level of service, and this results to
40 required by the government/ L M additional cost on the part of SPC, the GOP must provide the *
DOTC corresponding compensation to SPC.
Demand decrease and cost SPC must obtain insurance coverage. GOP provides coverage for
41 increase due to unexpected L M . ge. P g * *
. e those not covered by insurance.
changes in weather conditions
Non-compliance by the SPC must be penalized for non-compliance. GOP must strictly
omp oy monitor the operational and maintenance activities of SPC. GOP has -
42 SPC with operation and M M - : - . o~
- . to improve its regulatory functions thru capacity building and
maintenance requirements e -
institutional improvement.
Failure of SPC to operate
42-A | the Terminal over a specified M M GOP shall take over the operations in the occurrence of such failure.
duration
Interface problems
between areas operated and I L .
43 managed by the SPC, Yi Yi gIAear delineation of responsibilities between SPC and GOP in the - - N -
government and other service )
providers
44 Negative  environmental L L SPC's responsibility should be clearly stated in the CA. *

impact due to operation

xipuaddy :110day euiy

saulddijiyd ayr ur ddd 40} Juawiaaoadui| feuonnusu uo Apns ayL



v1-d

Risks

Probability

Impact

Mitigation Measures

Risk Allocation

Public

Private

NEDA/
DOF

DOTC/

caap | ©1QS.

LGU

SPC

Airline

Cargo

44-A

Non-compliance with
environmental requirements
and mitigation measures
specified in ECC (excluding
force majeure)

SPC shall be responsible for compliance.

45

SPC assumes maintenance
of government-owned or
operated equipment essential
in maintaining the required
level of service at the airport

The delineation of responsibilities between SPC and GOP must be
clearly stated in the CA.

45-A

(For certain cases where
there is an existing terminal
whose operations will be
affected or replaced by the
new terminal) Carry-over of
current contracts or
agreements  for  certain
services and operations on the
existing terminal to the new
terminal.

These services shall not be carried over to the new terminal.

Airport sector/ Common
Risk

46-A

Air  Traffic  Services
(CNS/ATM)  and  other
services/activities outside of
SPC's control that may create
disruption in SPC's airport
operations

Close and timely coordination between GOPand SPC is needed to
minimize disruption in airport operational activities.

46-B

Aircraft Operation failure

Parties involved must obtain insurance coverage for these types of
failure.

47

Changes in the
conditions/assumptions
applied in the
Concessionaire's business
plan

SPC must provide sufficient allowance in the business plan.
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Risk Allocation

Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOE CAAP C.1.QS. | LGU | SPC | Airline | Cargo
Political and Legislatives Risks
Deterioration  of  regional The private sector will be entitled to terminate the contract if - -
48 - e - L L
political stability and security the government defaults.
Breach or cancellation of the The private sector will be entitled to terminate the contract if
49 L L * *
contract by the government the government defaults.
. DOTC will be entitled to terminate the contract if the private « -
50 Expropriation L L sector defaults.
Strengthening of the
51 environmental policy  and L M GOP will give compensation to SPC. * *
regulation
Change of associated laws and
52 strengthening of related L M GOP will give compensation to SPC. * *
regulations
Change of general business I - * *
53 laws and regulations L M GOP will give compensation to SPC.
Time-consuming procedures
54 and delays in decision making, H H Depending on the approvals required, DOTC will provide - - -
licensing and approval by the compensation
government
Cancellation of licensing and . . . .
. Depending on the approvals required, DOTC will provide - -
55 approvals  given by the M M compensation
government
Coordination failure between Developing clearer and more efficient procedures for
56 DOTC and the government H M ping P * *

organizations

inter-agency coordination and project monitoring
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Risk Allocation

. - . Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOE CAAP C.1.QS. | LGU | SPC | Airline | Cargo
57 Inability of the Government to L M GOP commits to provide necessary guarantee in order to - -
meet its contractual obligations compensate the defaults of the contractual obligation
Non-anproval of the proiect b Strictly follow the requirements in securing an Environmental
58 the energﬁ ublic proJ y M M Compliance Certificate. The EIA procedure includes public *
g P consultations on the development of the airport.
Economic and Financial Risk
. . - Private sector is free capital transaction restriction, such as N
59 Capital transaction restriction Al b currency convertability, for operation.
60 Exchange rate risks H M * * *
Construction and materials
61 cost fluctuations due to currency H M * * *
fluctuation - DOTC bears the cost increase due to currency fluctuation after
a certain point.
- Private sector bears a certain amount/ percentage in order to
Imported operational provide an incentive to minimize the risk.
62 equipment and material cost M M * * *
movement due to currency
fluctuation
- SPC and DOTC prioritize local currency financing rather than
63 Finance cost increase due to H M foreign currency financing. -

currency fluctuation

- Use insurance or guarantee from multilateral or bilateral

institutions.
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Risk Allocation

Public Private
Risks Probability | Impact Mitigation Measures
NEDA/ | DOTC/ -
DOF CAAP C.1.QS. | LGU | SPC | Airline | Cargo
64 Interest rate fluctuation M M _Introduce fixed rate _Ioan and/ or interest rate swaps to mitigate -
interest rate fluctuation.
65 Construction cost increase due H M *
to inflation
66 Operational and maintenance M M Automatic tariff adjustment mechanism is introduced and «
cost increase due to inflation additionally stipulated in the public law.
Other Risks
Force  majeure  (Natural
disasters, political embargos, riot, . s * .
67 wars, invasions and  Civil M M GOP to compensate private sector if it happens
disturbance)
68 Insolvency of subcontractors, M M DOTC carefully examines financial positions of bidders in PPP -

or members of consortium

bidding stage.
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Appendix F-4: Ninoy Aquino International Airport Master Plan
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Appendix G-1: Organizational Chart of MWSS Regulatory Office (69 Staff)

Chief Regulator

Head Technical Asst., Mgmt. Info
System Design Analysis, Data

1 Staff

Analysis Controller, Driver
Mechanic

4 Staff

L PublicInformation

4 Staff

DA for
Administration
and Legal

DA forTechnical
Regulation

2 Staff 2 Staff l
Department
Manager for Depariment Department Department
Operation Managerfc.ar Mar)a_gerfgr manager for
e Water Quality Administration Legal
5 Staff 5 Staff 16 Staff 5 Staff

DA for Financial
Regulation

2 Staff

DA for Customer

Service
Regulation

Department Department Depaartment Department
Managerfor Managerfor Managerfor Manager for
Tariff Control Financial Audit Complaints Metering
and Monitoring and Asset Services Efficiency
Monitoring Monitoring
5 Staff 6 Staff
6 Staff 4 Staff
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Appendix G-2: Organizational Chart of MWSS Corporate Office (154 Staff)

Office of the
Board of
Directors
1 Staff .
Board Secretariat 1 ( Internal Audit
L Department
14 Staff [ Office of the Administrator } 4 Staff
. ) 6 Staff (
egalServices
e e J L Corplan Department
7 Staff Office of the Sr. Deputy 4 Staff
Administrator
4 Staff
Office of the DA for Offlc'e ST
. Admin and Support
for Operations Sevi
evices
l 4 Staff l l 4 Staff l
Engi ing & oroiect Proberty memt Administrative and
ngineering & projec FEn Finance Department GeneralSrvices
mgmt Department Department
Department
35 Staff 16 Staff 31Staff 24 Staff
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Appendix G-3: Organizational Chart of LWUA (Local Water Utilities Administration) (550 Staff)

Internal

Board of

Trustees

Control Office

Administrator

63 Staff

Corporate
Legal Councel

Management
Services Office

Public Affairs
Office

Deputy Project
Managem
ent Office

Legal Special Project Deputy Deputy
- €ga Office Area Administrator for Administrator Administrator for
epartment Operations Administration forFinance Area Operations
34 Staff 106 Staff 84 Staff "
Project
-H - Treasury Monitoringand
- Contracts - Watershed uman AN
- Litigation Management Resource Departme.:nt
and and CPSO Management - Accounting 1-9
Investigation - Litigation Department Department 47 Staff
and - Prorparty - Loans
Investigation Management Administration _ .
¢ Department Department Project Planning
-General - WD Audit Areal-9
Service Department
Management 67 Staff
Department

S@ior Deputy
Administrator

(o)
Water Resources
Researchand
Training
Department

30 Staff

)

- Water District

Development
Areal-9

78 Staff

Loans and Water
Rates Evaluation

Areal-9

41 Staff
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Appendix G-4: Organizational Chart of NWRB (National Water Resources Board) (92 Staff)

[

Executive .
Director Board: DENR, NEDA,
I DOF, DOJ, DOH, NHRC,
4 \Dtaff NWRB
Dep. Ex
Director
4 $taff

v

Policy and
Program
Division

Water Rights
Division

20 Staff

13 Staff

Water Utilities Monitodneang

. Evaluation
Division ..
Division
13 Staff 17 Staff

Administration
and Finance
Division

21 Staff
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Appendix G-5: Risk Matrix (Water Supply Sector, Bulk Water Supply Project)

Risk Allocation
Jic . - S i i
Risks Probability | Impact Mitigation Measures Public Private Comment
A MWS Insur | Const| Oper
GOP | SPV
S ance_|ructor| ator
(1) Design Risk
1 Delay in securing water right H H MWSS should obtain the Water Right to avoid the disputes *
Failure or delay in securing ECC MWSS to exert their best effort to assisist the proponent in acquisition of *
2 . - - H H
(Environmental Compliance Certificate) ECC
3 Faults in tender specification M M Select the qualified consultant. Checking system. Require MWSS to provide | g
a remedy or compensate a SPV.
Linking and consolidating design, construction and operation as much as
4 Procedure or Scheme Failure (lack of M M possible, as one package when MWSS considers to tender in order to *
Innovation, motivation for private entity) encourage the private sector to apply their advanced know-how and
innovate skills.
5 Design contractor fault (Over design, under M M SPVwill include provisions in the design contract requiring a SPV'to provide * *
design) a remedy or pay damages.
6 Design change due to Government requirement M M If GOP asks for a SPVto change design, GOP covers the cost increase. *
Incorrect geotechnicallhydrogical’social MWSS prO\{Ides necessary information on geotechnical data in order to
. . . support design work. * *
7 environmental assumptions at design stage L H . . .
X . . The private sector to verify ,validate and check the correctness of the data
based on the information provided by MWSS :
provided
8 Delay in approval procedure leads to M M *
increasing costs
9 Follow Government Regulation M M SPV needs to follow government regulation on water supply designing *
(2) Land Acquisition Risk
10 | Delay in land acquisiti H H o * *
elay Infand acquistion - Adequate consultations with settlers fromthe early stage
. - Timely budget allocation +* *
n Delay in resettlement H H - The process of land acquisition complies with related laws
1p | Claims and protest fromsettlers due to land . . - Proper information campaign * *
acquisition
13 | Land Contamination L L * 7
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Risk Allocation

JIC . - L i i
Risks Probability | Impact Mitigation Measures Public Private Comment
A MWS Insur | Const| Oper
GOP | SPV
S ance |ructor| ator
(3) Construction Risk
14 Cost increase due to contractor failure M M Tariff Design * (*)
15 Cost_lncrease due to change in safety M M Tariff Design *
requirements
16 Cost increase due to change in environmental M M (*)
regulation
Problems with quality of labor, materials, and * *
17 o M M ( )
performance criteria
18 Problems with sub contractor M M *
19 | Defect liability M M *
20 Labor Problems M M Good relationship with employees *
21 Death o injuries on site M M The private sector insures _workers accident insurance *
SPV purchases applicable insurance
- MWSS conducts public awareness campaign, implement land acquisition
. . in good manner and enforce itself and private sector to meet environmental
Interference fromthird parties, e.g. protesters . * *
22 and NGOs H H requirements
-MWSS to handle this issue if it occurs, and willsupport the proponent in
relocation process
23 Completion risk with regard to not meeting H H * * *
specifications and design requirements Strict supervision and monitoring of MWSS during ( ) ( )
— - implementation/construction
2 Completion risk with regard to delay of M H ™ * * *
construction ( ) ( )
(4) Demand and Revenue Risk
25 Insufficient Law Water Amount H H Neggs C(-)mpreht.el?swe study qfthe source, or will provide high capacity * *
facility llike additional reservoir
26 Low treatment amount caused by O&M L M * (*)
27 Delayed payment by concessionairs L H *
MWSS to enforce strictly the Concession agreement
28 Delay of Concession Fee form 2 private L H ety on ag

companies
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Risk Allocation

JIC . - T i i
Risks Probability | Impact Mitigation Measures Public Private Comment
A MWS Insur [ Const| Oper
GOP | SPV
S ance |ructor| ator
(5) Operation and Maintenance Risk
29 Labor/Operation /Import cost increase M M Tariff Design *
0 Change in level of services required by the L M * | % | %
government/ MWSS
a1 Supply cost increase due to unexpected climate M H comprehensive design review, enhancement and upgrading of process * *
condition system,
Non compliance with operation and
0 maintenance requirements by private sector L M *
(clear requirements and specifications of
services described in the contract)
13 Negatlye environmental impact due to L M *
operation error
u Unsat.lsﬂed Service Level (water quality and L M *
quantity)
%5 Poor Water Quality (by severe weather H H (*) *
condition) Additional enhancement and upgrading of facilities with due compensation
36 Safety (Occurrence of Water Borne Disease) L H * * (*)
37 SE:::(‘;?;;OP risk (influence to industry, water L H Implementation of penalties and sanction to proponent *
Tarrif and charges Adjustment Failure (MWSS . . * *
38 H H MWSS commitment to implement the approval, GOP letter of support
fails to implement GOP approval for bulk water : m Pproval up
39 Take-and-pay at contracted volume L H Water purvhase agreement with concessionaires *
40 Equipment I\_/Iemte_n_ance (COSt_ increase, facility H L Operational efficiency of private sector *
breakdown, insufficient capacity)
41 | Sludge Discard L L *
Py Insu_fflc!ent_ Regulation (monitoring capacity, L M GOP participation * *
service indicator check)
Transfer termination procedure (Failure of L M * *
facility)
Transfer termination procedure (Procedure L M * *

Delay)
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Risk Allocation

JIC . - S i i
Risks Probability | Impact Mitigation Measures Public Private Comment
A MWS Insur | Const| Oper
GOP | SPV
S ance [ructor| ator
(6) Political and Legislatives Risks

45 Deterioration of regional political stability and L L The private sector will be entitled to terminate the contract if the government

security defaults.

. The private sector will be entitled to terminate the contract if the government
46 Breach or cancellation of the contract L L priv WI : : : gov
defaults.

47 Expropriation L L MWSS wil be entitled to terminate the contract if the private sector defaults. *
48 Strengt_henlng the environmental policy and M M Tariff adjustment, (Compensation from MWSS)

regulation
49 Change of assoqated laws and strengthening M M Tariff adjustment, (Compensation from MWSS)

of related regulations
50 Chang(? of general business laws and M M Tariff adjustment, (Compensation from MWSS)

regulations

Slow and delay in decision making, licensing MWSS Fo support in the acqmsmpn of necgssa_ry license and.perm.lts % * | %
51 H M Depending on the approvals required, Application of automatic tariff

and approvals by the government h . -

adjustment for rapid decision

52 Cancel licensing and approvals given by the M M Depending on the approvals required, Tariff adjustment (*)

government
53 Coordination fallur.e bgtween MWSS and the L M Devpeloping cleare, efficient and aviation network. (*) (*)

government organizations
54 Government inability to meet its contractual M M GOP commits to provide necessary (indirect) guarantee in order to * *\| *

obligations compensate the defaults of the contractual oblication ( ) ( )
55 Social opposition of users M M Setting public hearing process etc. on development of water supply service * *
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Risk Allocation

JIC . - N i i
Risks Probability | Impact Mitigation Measures Public Private Comment
A MWS Insur | Const| Oper
GOP | SPV
S ance |ructor| ator
(7) Economic and Financial Risk
Exchange rate swap, Include in the tariff design
55 | Exchange rate risks (both in construction phase H 1 - SPV bears cost increase due to after a certain point during *
and O&M phase) construction phase.
- Considered in the tariff design during O&M phase
57 Capital transaction restriction M M *
- SPV and MWSS prioritize local currency financing rather than
sg | Finance costincrease due to currency M . foreign currency financing. *
fluctuation - Utilization insurarance or guarantee from multilateral or bilateral
institutions.
Introduce fixed rate loan and/ or interest rate swaps to mitigate
59 Interest rate fluctuation M M interest rate fluctuation. *
CPI figure can be included in the tariff formula.
60 Construction cost increase due to inflation M L * (*)
g1 | Operationaland maintenance cost increase due M . Automatic tariff adjustment mechanism is introduced and additionally * (*)
to inflation stipulated in the public law.
62 !:orce.majeurz (F.’O.llit(;(?a: e’:ba'gos' riot, wars, M H GOP to compensate for private sector if it happens. Setting the * | *
nvasions and civil disturbance) SPV's partial cost burden should be considered for the best damage
03 Force majeure (Natural disasters, earthquake, » H mitigation purpose. It is clearly stated and well defined in the contract * *
typhoon, innundation)
64 Influence of climate change M M
65 Insolvency of subcontractors, or members of M v MWSS carefully examines finacial positions of bidders in PPP * (*) (*)
consortium bidding stage.
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