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ACESL : Association of Consulting Engineer, Sri Lanka
ADB :Asian Development Bank

ADR : Alternative Dispute Resolution

AJCE : Association of Japanese Consulting Engineers
APA . Assessment Panel for Adjudicators

AW . Assessment Workshop

BAPPENAS : National Development Planning Agency, Philippines
CECOPHIL : Council of Engineering Consultants of the Philippines

DAB . Dispute Adjudication Board

DB :  Dispute Board

DOF : Department of Finance, Philippines

DRB . Dispute Review Board

DRBF :  Dispute Resolution Board Foundation

FIDIC . International Federation of Consulting Engineers

GPPB :  Government Procurement Policy Board, Philippines
ICC :  International Chamber of Commerce

INKINDO  : National Association of Indonesian Engineering Consultants
JICA : Japan International Cooperation Agency

LKPP : National Public Procurement Agency, Indonesia

MA :  FIDIC Member Association

MDB :  Multilateral Development Bank

MOF :  Ministry of Finance, Vietnam

MOFP : Ministry of Finance and Planning, Sri Lanka

NEDA : National Economic Development Authority, Philippines
OCAII . Overseas Construction Association of Japan, Inc.
SLNAC : Sri Lanka National Arbitration Center

™ :  Training Workshop

UKP4 : President Delivery Unit for Development Monitoring and Oversight, Indonesia
VECAS :  Vietnam Engineering Consultant Association

VIAC :  Vietnam International Arbitration Center

WB : World Bank
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Mr. Volker Jurowich

President of Executive Board of Dispute Resolution Board Foundation (DRBF)
FIDIC President List of Approved Dispute Adjudicator
Chairman of the Assessment Panel for German National List of DB Adjudicator

Chairman of the Assessment Panel for Japanese National List of DB Adjudicator (in 2010)

Dr. Gotz-Sebastian Hok

FIDIC President List of Approved Dispute Adjudicator

Member of the Assessment Panel for German National List of FIDIC Adjudicator

Member of the Assessment Panel for Japanese National List of DB Adjudicator (in 2010)
Chairman of the Assessment Panel for French National List of DB Adjudicator. (in
2011/2012)
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Mr. Pham Van Khanh General Director
Ministry of Construction
AR Mr. Vu Anh Duong General Secretary

Dispute Settlement at the Vietnam International
Arbitration Center (VIAC)

AT 0 Mr. Tilak P. Kolonne Country Representative
DRBF (Sri Lanka)
Mr. Salvador P. Castro Jr. Country Representative
DRBF (Philippines)
74 B Mr. Hamid L.Sharif Principal Director

Central Operations Services Office

Asian Development Bank

A RRTT Dr. Sarwono Hardjomuljadi Country Representative
DRBF (Indonesia)
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(1) | Interesting?

extremely 5% 6% 11% 23%

very much 59% 60% 71% 41%

fair 36% 32% 18% 31%
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not at all 0% 0% 0% 0%
(2) | Useful?
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extremely 13% 16% 15% 19%
very much 68% 64% 61% 59%
fair 20% 20% 24% 22%
not very much 0% 0% 0% 0%
not at all 0% 0% 0% 0%
(3) | Clear and easy to understand?
extremely 14% 15% 11% 11%
very much 43% 55% 62% 37%
fair 41% 29% 27% 40%
not very much 3% 2% 0% 11%
not at all 0% 0% 0% 0%
(il - FHARD)
2) DBIE AT 2 EIA
LLFOBERIC LY, 24 O DB OF NI 5 Mzt L,
#—27 DB OEAIZHT HEINR
IR N R4 AT | T4 Ve | AV AT
Are you willing to adopt DB for the project you are / will be concerned?
1) Yes, I want to adopt DB. 50% 65% 60% 47%
2)  No, I don't want to adopt DB. 9% 3% 9% 0%
3)  No, but I will adopt DB if
41% 32% 31% 53%
certain issues are cleared.
(it - FAE)

ERIZALND & 9IS, B EoZng s DB EHAS

22N T b EDFMAN 7= HITEAICHITE TH D,

HEHNTHY, RENRER

HEMEROHEE DY B EI3MIXLL TOMEY Tho7-, DB A MIFHEMTHSH, LW
B 3 AL DT TN D O IRELRZE,

1) Ithink disputes/conflicts likely to happen in the project.

2) DB most likely makes fair decision.

3) DB is cost-effective.

Fo, BEMEROEBD S S B3I TO®EY Thotz, ZHOHFTiE, DB A
3@V, EWO BN EZHE 5O TS,
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i
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T

1) DB costs high.
2) 1doubt the effect. / I don't think it works well in my country.
3) Others.

3) DB 7wt A 5 BRI

DB 7t R AR EAREERIEIIOWTOI R Y N —27 1257, b=
A MIDB =27 UERICEBWTESE L LT,

2.4 BFFHEER & DiREE

241 W=
iﬁﬂﬁnﬂﬁ BT, HEREREOFMICERE ROV 2R R g7, 77 HEHIT. 2

VAP ER B EEARAR E AR L. P EZEA~DDB OB A O\ TiEma 1T 9 & HLITIICA DT
%LOWTﬁ%%ﬁoko

#—2.8 BHEHMEH—E

A

3 N AU - FHlRE4 (Ministry of Planning and Investment , MPI)
- NN AERMEE 4 — (Vietnam International Arbitration Centre, VIAC)
- ¥4 (Ministry of Finance , MOF)

AU T 0 - JW#EHEZ (Ministry of Finance and Planning , MOFP)
- AU Z bt % — (Sri Lanka National Arbitration Center, SLNAC)
T4 - BUNFRZEBORZE B S (Government Procurement Policy Board, GPPB)

- TV TBA%ERIT (Asian Development Bank, ADB)
- ¥4 (Department of Finance, DOF)
- [EZFRFBAFE S (National Economic Development Authority , NEDA)

A Rxy7 |- EFAILHER (National Public Procurement Agency ,LKPP)

- [EZF B R (National Development Planning Agency, BAPPENAS)

- KFEsEFBA & EE)5  (President Delivery Unit for Development Monitoring and
Oversight, UKP4)

(M« FAASE)
Wik DR 2 IR —2.8 1R L OB T2 L FICiR T 5,

242 ANbFL

1) FHEfEE (MPI)
o DBHIE L ENERE OBEMEIZOWTEmAH Y, AR LY DB LR LY P
ThHU., ENEREORSLITARNWEEE L TWAZ L 2B LT,
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T UTHIRIZ BT i aEZ A% (Dispute Board) K& K OY
T 2T o = F— B ARHIEER R D 7o 8 DA AR ETR A
AR

e DB OL7ZH TSI OV TR, KEOHFHIREIND KX ITHF N~ ET 5 2
EMERES L, B LUV TR SN D 2 L2 L 0 AT & . LA L 0 A AT

-7,

e MPI LV, DB DA T H-DIiFT Moy hFales NOEBPBEHTHH
L ORENENT-,

2) N FAEEME Y 2 — (VIAC)
e VIAC £V, EHNOEZMFDE 2 BINT HHEMICH D Z &R S T,

o VIAC IZI3H 120 A O FEE A BER SN TR Y . ZOHIZIX Engineering and Construction
Expert A4 10 LB ENTW5, T a LU R NOGEME & 72D /[ fEMER D D,

o NEMFTATHRECENEHOFANSH Y, DB MNIEFEIERK L TWD &V D fiRiR I3
WwWeEEbns, (VIAC)

o ODA FHDRIFEHEDLILIPMU THHN, HDOHFHEMHEIIESNTEBY, LIFLIZE
A7H%BS  (higher authority) D7KFEA ML T 5H L ZAICHERH D,  (VIAC)

3) M#BE (MOF)
* standing DB TIT#g D THIEREN & 0 /PRI T 2 MR BEHOAHEZERECE 5 & W»
JEEIIEM CE S, DB 2 LT AT RETICESTEENRHL Lot
TUABME LA,

o DBl & ENEREDEEMEIZOWTEmAH D . FHEM XL VP2 DBIZ L V1T
I EVIBEITEOYEFEENELY TRV ID LD TH DT, XM FLADOERE O%
ST WE B L TS, EEH LA,

o [EEEMITIEIS NS 1] THD, b L, ERENIZE T DB O#HNHE SN
HOTHIE., FIUTERMRI 2> i/ . DB OFHRTHERICED b & -
bivs, (MOF)

243 RYSvh

1) M EE (MOFP)
o fHERE WO HIEN S 5720 TDBILME D, & D MOFP 25 ORIWIIxE LT, FHZ A
5, DB (ZITFOMIEHERED B Y | 1S U Ga 13 h#Ek 7 Sl TR B
WCRLSRRT D ENTEHZ LA LT,

o AR NE—EUTOBENLIX, MFNBETDAREMEND R otz &l ST RF
T, BB AZ Tk L=, DB L0426 H D 2 L &, AN S
BHL 7=,

o TVaF 4 —H—DREFHFIEITOWTMOFP ) BERINH Y . O F at 253
L7
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T 2T o = F— B ARHIEER R D 7o 8 DA AR ETR A
AR

2) AU T U hfEt L #— (SLNAC)
o AU T UHTIX, WHEMALFHME L CLURESER THEBHEML TER Y, FrERIZEE D 5 fif
FELREML WD, MEO&SBIZIX, HiR B4R D National Construction Contractor
Association X> Chamber of Construction Industry of Sri Lanka H 18 LT\ %, (SLNAC)

e SLNAC X V. DBIZOWTIE., ZRIZBWTHEERO TR L L THE STV,
FOERICEWNELE OFRESITBNLEEZ S, EOMRI RIS,

o PRI ORIV SO WTRAER & 0 BRI 217 WL T OREE 21572,

MR DO Fht & OZYPEICHOWTEHEZIT O GHILTH D0, HENFITOWTEHZ1T
IBNTFRE W EEZ D, AU T THE, BHEZETIH D700 RHIEEN
commercial court |ZFRE STV 5, |

244 J4YEY

1) BUMRZEERZEES (GPPB)
o HEMEDL., IS —&EHZIHS X DB O ONZ DB & & IZB 5 ZiE TO JICA
DOIEE Z LA L7,

e DB A MNIZHOWT, SHEMIY, VFriqF—74—% 1 B/HET D72 EOEHNDNFEEE
AT TWA Z EAFB L, 70, SR LT ey =7 FOERBEET 5
F—=ANBHDLN, ZOHEOEFHAOHSMERLEBETRITHDL, ZEEIBRT,

e DB OERIZHOWTIL, TOEFERT AR 2 E60 258325 2 LRSS 1H 5 T
L7015 %, (GPPB)

o 74 UEUTIL, [MHEBIVADRICED D 2 ODEENEfFINTWD, FEEHADR
AllcX v, DB L ENEE OLITARW L RiT 5,  (GPPB)

2) 7 V7 B ERIT (ADB)
e ADB Bl&EDO7m Y =7 MIBWTH, ¥ EHEIT DB OEAICKH L THL T AHE T
HDHZEDRBRENTWVWD, BEEICE >TIX DB O A NEHENRKRKOERE L 705 T
W%, (ADB)

e DB ¥ MIZEADD ZNETO JICA OFEMI72INE % & < FHfid %, DB OEAIZDWNT
IZADB & JICA HILEOEE 2 Tk, 5% JICA L i L CTDB O K %X > T
x7-v\, (ADB)

e DB AU NN—IHINE N TR/ D EHEL TV D3, 030 DB 2SS 512137 Y
2T AT A —DEOMENEETHD, DB 2 A NOFFHOT-DIZIE, va—h LT V=
TATE—DEROHRETH D, o, WFxi/IMET 5 72 9DIT13 the Engineer D'E DT
BRHLRAIRTHD ER#T 5, S HIZIZ ADBERE @ DB (ZxIT 2 BARE § /50 D BN
&% (ADB)




T UTHIRIZ BT i aEZ A% (Dispute Board) K& K OY
T 2T o = F— B ARHIEER R D 7o 8 DA AR ETR A

AT

ADB D7 a7 MIBWTH DB ORRBRIZEZD2Vn, HADOE I F—TCTlid % X
B DR —H KPR EBEBFELEDOENEZHFI Lz, (ADB)

Jaf E DERO%. ADB BB 2 %R E TO JICA OHGFE & 45 1% DFNZH>WNW T
LYo r—araito7,

3) WM& (DOF)

DB DO KOFEIL, DT ThH D Z S ITFfET 5, DB NERICED X ) ITEH
ENDDNINEL ﬁé%% WCEEHRICHES TV WE R L TWb,  (DOF)

DB O A MNFHERTHAR—END Z LITHMRT L0, Hroradzr hoFEEE
DR CHFEICTHELIND ZEDREETHS, (DOF)

JICA TlX, HfioR& 27y MZBWTHT DB #EEIZE AT L ER TH D,

4) EFXFFFF (NEDA)

MR EA 231 5 JICA @ DB A D DR 758 2 80075,  (NEDA)

JEA&LTH%%%@%I%F»%%%%%%ﬁﬁﬂNNU%@)’ﬂbfﬁ%DE@
REEHEFEICKY 72\, ZODICLTayel T 7 LA PO CHY AT L
DEMRE & DB DEAIZHOWTH#EZITV, DB 2 A FAERICTRILEN D L HICK5
FifFCd 5, (ICA)

DB O A AWM ZWGET DM E 0N H 5, DB I XK DG REEEEE L S~ & Th 5,
DB 3R FEL W XD 7Y 2l bR =V AL MDY — L THDH &%Mu
Wl E W, —FEORBEO LS iR A LT\ D, o, ZRHBE RN X
TEHZ I & OXSLIFE UV ERER LTV D, GIEH)

245 AV ERLT

1) EFEALFER (LKPP)

DB OHEAIZBIF 2L DL L TWDHD, FOE K DT-DITITMBEE OFREIN A AR
Wb EBEbns, ¥, FROVR—-FLHEHTH D, SBIOE I F—TITEEDO K
FENLDOBINMNTFESNTWAZLITEE L EEZ S, (LKPP)

A > KA U7 TiL 1999 4512 ADR (2R B 1A (No.30) Nl ESNTED ., X512
HHEOFEANZEY . DB 131 > R T OERIRSE E XIS LW EHfE L TV 5,
(LKPP)

DB O KO BHIEHEOTHICH D, ZOEMpgE L TR Bip%b, £/~ DB #&E
ATHZEIWCEVFEAEDOY AT NEMEN, AMLEEOKRTIZHL RS T 5 2 & 28
TRETHD, GHEM)

T aF U R ROEGEIZOWNWT, JICAIZED XL HIEZXTWDEDH,  (LKPP)

AEIOFE TIX. K EO FIDIC MR WHE & oi#Esirv., Fat ) 2 MclEb bW




T UTHIRIZ BT i aEZ A% (Dispute Board) K& K OY
T 2T o = F— B ARHIEER R D 7o 8 DA AR ETR A

AT

O EREAT] 2R L T, RO RIKRE CTladH 225, JICA B aF iy
A NOEEETETHZ L BEHB LTS, GEAM)

2) [EZFEEAREHE)E (BAPPENAS)

MEH® DB & 7 —TiL, ALFHEEKREVNHASOBREZ SN L TFrb/Wz, A
HFEEBIZ DA 7T av el FEFELTWAHZ ENDL, KEOSMIL DB @
LRk EETD ETRERA 7 MR Ho- B, (BAPPENAS)

DB O L LTlE,. DBREAISIND Z L2 LD AFLOBESMHEMESND LW HFEFEE
BT RETH D, FHEFOERII 7o 27 ORI ALV P AN ZDERET
H5, (GHAR)

DB 7Y a U R FOBEEIZOWTIE, FNEEH TS RIS M & BN R D
bNDZELICHEBETRETHD, (BAPPENAS)

3) KAEEBREER (UKP4)

o DBIIVEMZRMFIRIRFRE L VWO LV b7 u V) b~ VAL NOFETHH L

2.5

2.5.

it REThHsd, GHER)
FOEITRETX AN, RITVREFICLE > TIEI X NOBHENBRAME L UTCHEET
%, (UKP4)

FIDIC |Z DB # 8 A3 2% Z & C, BHFIEL OF -2 IMEEZ 5 L& B2 52
ENTE D, METH., WFORIMERL ENMIMEEONRER TH S, IR
5 LTHEOBIEIZLY 720 SNOEMORFHRREEZBE T RETHDH, T bAHINMiE
WIXSRO Z L N OREBRLE L 72 D03, BEICHA S M2 E% 325 2 £n T
x5, RMEZHEZRDBEMa A R EEZ L& TRV, FHEM)

DB DiEH & DR FIHWT, BRI ZRFR 20 72, Fp 28T 5 2 & T,
DB D RNMEESND THA D, (UKP4)

FIDIC B & & DifiE

1 WEEE

FENG 4 WECBFALAT aT 4 r—F— - F a7 LU 2 NOBRSEOFRENEZFEZRT 5
72812, TFid FIDIC W e & g% 5566 L7-,

#—29 FIDIC MEHL—&

= FIDIC it & URL
I RNARA Vietnam Engineering Consultant Association http://www.vecas.org.vn/
(VECAS)
AT 0 Association of Consulting Engineers, Sri Lanka http://www.acesl.org/
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A s
= FIDIC M H4 URL
(ACESL)
74 B Council of Engineering Consultants of the http://www.cecophil.com/
Philippines (CECOPHIL)
A~ R 7 | National Association of Indonesian Engineering http://www.inkindo.org/
Consultants (INKINDO)
(H B FRASR)
Wk FEIILL T O®EY Th Y | Wik a2 A —2.9 12~ 7,
1) FIDIC =B e o
) TVaTg4lr—H—FaFNU A hOEHICET 5 HH
(1) £EWHEICHBIT D FIDIC AR BEE D5 E)
(2) WHEENZBITFDT VY aT 4 r—4—1U A hOF AR HENE
B) TVaT 4 r—F—FaF Y A MEMEDRT v L
@) 72T r—F—F g ) 2 NEEfEO A RENE
(5) TVaF 4r—F—F gAY R NEFICENT 7R & R
(6) TVTHURCOT VaT 4 r—F—U—27 g v 7RI ONT
2.5.2 FIDICEEREOHME
4% FIDIC INBHEOMENILL T D@ TH Y | 15 FE~40 FOFELE2H L TN D,
#—2.10 FIDIC EHESHME
N RF A Z T 74 B A RRTT
i VECAS ACESL CECOPHIL INKINDO
FRATAE 1995 4£ 1980 4= 1976 4F 1970 4E
=B 220 13 # 24 1 7,379 4k
Fa=t'¢ #7 50,000 A\ #71,100 A %9 3,500 A %3 35,000 A
o kLR S S S S
TEX FHER ZER, BHMEES | £EBES
R HH R S

(HH : FIDIC MA)

EHEDOIEFNFIZLL TOWEY THhY ., EHatica sy oo 7o P =7(CE)D
ez LR o R B L TV,

#—2.11 FIDIC A HLEDEBNE

=B R 7/ B
VECAS 1) a7 R
(< 1) BUEDTEEHLE N/ ATHEFR—F V) AT ¥ Pk,

e BE). dEERD 5o & B L 7 HE I R
2) =B OREBIZ
FEke, BHE - BB MR 23T L iS00 B DFEARIC L A HE ATV B O
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W

~BWE

e

CIR ) I

REAIBRR A2 XD . W HUE b A AGRATIZ & 0 F
3) =B OHR
VECAS S BT REDRBIFRDOKRFRETH DM, F/MEES B Z IR

ACESL
(2 Z )

1) FIDIC KKK D8 & - itk

2) BENBHEDOZOOHHESE I F— D Ei
(FIDIC #5993, EPC, DB Bl#HOWHE, I F—, V—27 v a vy
)

3) e & DEES R DL

4) T OMOIEE T E
SEWIR . EROM ARG, 72T 44— 42— & F DIERL.
s & D

CECOPHIL
(74U EY)

) 74U ¥ rENO CE#hmE E,

2) HEE L SBOWHBONEHE,

3) 74 UEEND CE BEARZE L OB,
4) 74 ) UENO CEBEDORIEOHEE,

5) 74 U EUVREDOE~DOHIR,

INKINDO
(A RxvT)

1) =BOERKEREIOME

2) [ENFECEEREFEOFE - FEhE~D S

3) = BEfHAE OO

4) 280 CE ¥%E 0%, CE O#ifrm L, BT/ EiE ol
5)  EWHS TS ~DOS MO

6) INKINDO O fii BRELHCA T B LRI YEHL L 7o N E 22 5 0 F i

(H ik : FIDIC MA)

253 ZFOoaT45—43—FaF IR FOBEIZCETSEE

1) £EWHEI2EB1T % FIDIC 250K B D)

% FIDIC = B2 TlE, FIDIC 250Kt < F— DO BAf#E<° FIDIC ZEFIKEIRR 72 £ D15 E)
Z4T > TE Y FIDIC BRISLMEEDKZEICE D TND, DBRT ¥ aF 4 7 —X —OMRE L

ENbDEEZBND,

Hmc%ﬁﬁ% ZEH BHHEIZ DWW TIE, FIDIC NED HAHET Y 2 — W)t~ T2 b D%
<, WHEDSEEIZLLTO®EY &7p> T b,

#—2.12 FIDIC ZHHHE D EfE

ES=VEES FIDIC FIDIC Z Dt
Module 1 Module 2

VECAS VECAS Ef# FIDIC Module it 35— | FIDIC A& 35—

(R F L) Bf STV (2003 4F)

ACESL 2008 4 2009 4 Module 3 (2010 4)

(RY Z )

CECOPHIL 2008 4, 2009 4F 2010 4E Module 4 (2011 4F)

(740 EY) e
Module 3 (2012 4E, T i)

INKINDO 2008 4=, 2010 4 2010 £, 2011 4 | Silver Book (2011 4F)

A RFxv7)

(H ik : FIDIC MA)
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AR
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T

(%) FIDIC Module 1 : Practical use of the FIDIC Conditions of Contracts
FIDIC Module 2 : Management of Claim and Dispute Resolution
FIDIC Module 3 : Management of Dispute Adjudication Board procedures
FIDIC Module 4 : Management and Administration of FIDIC Contracts

2) TVaT 4 r—4—UXNOF|HTEEM
TVaT =4 —U A RNPAR., TR AREREIZAY Z o OHRTHY . FIDIC S
BWEaEnrva b R N EEHETHIERITIEVEEZLND,

2V TG MIBNWTCT VaT 4 r—2—Y 2 " FBAREHEFRIILL T O®mY TH D08,
ACESL TIIfEN. SNT-HHEIZHESS VR M2 BIZE/ LW EDEMZRS AL TWVD,

Z\BA : IESL(Institution of Engineers, Sri Lanka) : 2= B33 X CTHINE
FEZABH : ICTAD (Institute for Construction Training and Development)

3) TVaF 4 hr—F—F T aF Ll X MEMEDRT L ¥ IL
AICEDMERR L2 T ¥ a7 4 r—2 — B2 5310, FEOSE WM BRI/ & 238 E
LB, BRMRART oy BB CTE 2 E b s, T X TOHERT V2T 4
F—H—FTa N RAMEHEDORT T x MIENEE R L TWAN, BURER TS
REA4 IEREICIIE T 5 2 L3 L v, L L7y s, #ellshm gk (ADR) i, FIDIC
TRERONNCEGFEOE REICEADL L, AV T T4 VAT VaT 4 —HF—
WHERENEISNART o ¥ LRI E W EHEE SRS,

# 213  ADR, FIDIC ZHER L THEFEDOLE K E

>~

THH INEN I LA YN
Fefs i (ADR) O [E PN K
DRBF [Nk D F1E

33 B 2 D AFAE 0
FIDIC NN i 2 D FAAE 0
FIDIC £ 0 [ENF3 T ORI
YEFED L K S
(HH - AR

)

Nt
N
=

o

o|Oo|OC |0

|00 |0 |0 |0

AR AENIZIE A AROHIN EZ ST 2 BT E R EHERFEL TRV T, it
EDRHIE SILD £ TQRO4FE)DOM, X b F AENOHN T IX2EH S0, oo R
7R RESCEN CRISE e EAS ORI 2 9~ 2 Bl ChIVIRIE R WO T, Hif EERAA
DOFMNIEE /2D ST by,

A Y Z 7121, Chartered Engineer (/AFRHEHN) . HE L, F#ELR EOERFEEIH D |
A2 RRXUTITIE, Hifft, @ETHEOEFERNH 5,
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AR

7 4V EATIE HAROHET L HIEEITAR Y T 5 EAS L2203, Registered Civil Engineer
(Chartered Engineer (ZJE{El) , Senior Structural Engineer (KFA3M%, & EF TO 6 H42H]
LA EDFEFFEER) . Quantity Surveyor, @EE L, P LFEOEKRNFMEL TWD, /o, KE
RWEE DR FRFEBRRE 13% < F(E L ST PE EHX° Chartered Engineer & #% % 15

LTWN2ELEZ,

4) TVaT 4 r—HF—F 3 aF ) R NEEO AT HENE
TRTCOLKEWEN, 7VaT4r—F—F a2 NOEHIERKWTHY . fEH
FORT YN BEWVES R LTSI EnD, Fits) R8s mki2Z &1
X0 7varar—4F—FaF ) A NOEEEFEBT L Z LRI ND,

5) TVaFd 4 r—F2—FaF /] A NI AT o3 &R
(1) #RiE

TV aT 4 —F—F g A MEME~D, FIDIC Module 1, 2, 3, 3A O &L
F =R =T g v T OERNREE 2o TV D,

FIDIC Module 1 X T* 2 {IZ2WTiE, BEICKETE I F—NEINTWDLN, 4%
a Y A NERET DGAIC, BEHESENEEICFERINTCEI T —0S3INE LI1TE
Z BRI JICA 232010 FEICE G L= X 5 A RiHEE I F—U—2 v a vy
7 (FIDIC Module 1,2, 3, 3A)YDEENLEN D,

F_T® FIDIC Module % i3 2 = & ¥ LUWVEA 1T, 2% @ FIDIC Module 1 2 T2 @
il & K82 FIDIC Module 3 X TV3A (T4 A a— AR —K) UV—2 a3 v %%l
L. TDOBIZT Vo aT 4 r—HF—T ARV NeFEMTAHI bR YA T arbEX
SY TR

5 FIDIC Module Dt 27—V —27 v a v 72 EiT 51213, 7077 L2NE L&
DL~V (WVE) 2T D 2 ENNETH D2, FIDIC DOFREHAT<S FIDIC
President List of Approved Adjudicators Z &l & L CTHIIET 2 LERHDH, L LR 5,
IO ORI ZHIAT 2121%, e & bRRIEIAINE < FIXEE R TH 2,

Fra U A MOBRFFHICE LTI, % FIDIC alE, #4580 2507 FEhi L7z,
EDOBEMTH DN, BRI SCH#EH B IS B OB E 2> T 5,

F7o. BIROIC T v a v U R N ERERT DR, B A0 BT CHERICHHME SR A %
FEhad 25 0>, XUITERE D FIDIC OREET HHHEST B A A MCB&ETRINT 547
2 UBEZR LD, SN GRER A RIET 256, B N A TSNE 2 AT 5
LR RFEMRARMBREVWE TREND 2O, F—EEOHEE & Z b 5 HEIL,
RN RERE 72 EANT N O MBI SR DA 2 & b b,
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(2) xR

Z DX D 7T EN D FIDIC Module D 2 F—U—7 ¥ 3 v 7 OFERIZIZ.IICA ° ADB
OB O ENEEND,

o, Ty a TV A RORIGICHIZ T, T¥aT 45 —F—HA R4 ZREL
TV 5 FIDIC X°F v = /1 U A N Of%ERZ 3 % AJICE ORI e RN AZ Th 5
LEZBND,

6) TVTHITCOT VaT 4 r—4—U—0 3 a v TRfEIZONT
TRTOBEN, TOVTHIRTOT V2T 4 r—F— - TEAAL NT =T 2 a2 v T DR
fEICHTE TH D, L BICHETOREEZREL TV L2, METHRESNISGS
THBMT D, LOFEMAERLTND,




T IUT IR D EZ B2 (Dispute Board) & &Y
TV 2T 4 — B RARHIEER IR O 72 D O A R E R A
TR

T
T

F3E EBADBEIF—
31 ®3+—70455 L4

HAOMMERFEMMREIZ DB ~==27 /v (F7 7 b)) OWMEZFHHL, BERHBEITH
ZLEZHBE L T201243 A 6 BIZHRT THEFKEFZEICIIT 5 Dispute Board & Mt I F—
(R : Dispute Board Manual Ofi#ai) | & BAfE L7z,

TIF—TiE BARE LTIANE TODBEKICHD % JICADIEB 251 L, 5lFE
Dispute Board Manual ® =53 DR 21T > 72,

I TR E TS T AEIRAMA-3IDRT,

32 I+ —5BH
I S—ICBTFLT LB T = a rOFFIILLTO®EY Th D,
1) Dispute Board & & (Z 6]} T JICA OIEE)

FIDIC 2% & Dispute Board

JICA OH > 7 /v AfLESH & Dispute Board

DB ¥ K D 7= 6 D
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Japan International Cooperation Agency

Invitation to the Seminar on Dispute Board
Dear Sir,

First of all, we would like to express our appreciation for your cooperation and support
extended to JICA operations in

As you are aware of, JICA issued a revised Sample Bidding Documents for Works in 2009 in
which Dispute Board is introduced as a dispute resolution mechanism during construction. The
Dispute Board is formed by one or three adjudicators who make decision of the dispute referred
by the contract parties. The Dispute Board is also used in JICA Sample Bidding Documents for
Plant works and the dispute under JICA Sample Bidding Documents for Small Works is resolved
by adjudicator now. The Dispute Board system becomes a standard dispute resolution practice
in international construction projects.

It is recognized that the stakeholders of Japanese ODA Loan projects are required to well
understand the Dispute Board to utilize this new dispute resolution mechanism effectively. JICA
also recognizes that development of national/local adjudicators in the Asian region is essential to
cope with increasing demand of adjudicator for the projects.

In this context, we are pleased to invite you to the one-day seminar on Dispute Board to be
held on 2012 in which the Dispute Board system and development of national
adjudicators will be discussed intensively.

In the attached, please find the Seminar Program and Registration Form. For confirming your
participation to the seminar, please kindly return the Registration Form to our Consultant no later

than 2012.

We are looking forward to your participation to the seminar. Thank you very much.

Sincerely yours,
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Japan International Cooperation Agency

DISPUTE BOARD SEMINAR

Seminar Program

Date & Time : 11 January, 2012 (Wednesday), 8:00 to 12:30
Venue : The Press Club
59A Ly Thai To, Hanoi (http://www.hanoi-pressclub.com/)
Language: English with Vietnamese Interpretation
Time Session Speaker
7:45 - 8:00 (Registration)
Mr. Toshio Nagase
8:00 - 8:10 10° Opening Address Senior Representative
JICA Vietnam Office
JICA'’s Activities on Promotion of . .
8:10-8:50 | 40' | Dispute Board Mr. Yukinobu Hayash
Basics of Dispute Board PP A
Practice of Dispute Board Prof. Toshihiko Omoto
8:50-9:30 40’ (advantage of Dispute Board and its Kyoto University
case study) FIDIC President’s List Adjudicator
. . : Mr. Pham Van Khanh
9:30 - 9:50 20° .CO”.‘mO” Disputes during Construction General Director, Ministry of
in Vietnam :
Construction
9:50 — 10:05 15 Coffee Break
. : Mr. Vu Anh Duong
) ) ) Dispute Settlement at the Vietnam
10:05-10:20 | 15 International Arbitration Center (VIAC) Attorney-at- Lav\\;,IAGCe:neraI Secretary
Mr. Takashi Ito
- Dispute Board - Director, Loan Procurement Policy
10:20-10:40 | 20’ JICA’'s Experience, Initiatives and Way | and Supervision Division, Financing
Forward Facilitation and Procurement
Supervision Department, JICA
Mr. Volker Jurowich
10:40-11:30 | 50 Key Requirements for Adjudicators President of Dispute Resolution
Board Foundation (DRBF)
. . . Mr. Yoshihiko Yamashita
11:30- 11:55 | 25 Cr(_eatl_on of National List of Japanese Secretary General of Association of
Adjudicators g . )
apanese Consulting Engineer
11:55 - 12:15 | 20’ Q and A Session JICA Study Team
12:15-12:20 | & Closing Remarks JICA

12:20 -

Lunch
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Japan International Cooperation Agency

About Speakers

Yukinobu Hayashi
General Manager, Contract Administration Office, Nippon Koei Co., Ltd.

Yukinobu Hayashi has over 30 years of professional experience in project management for various types
of infrastructure development projects in Asia, Middle East, Africa and Latin American countries. Since
his graduation from University with a B. Sc. in mechanical engineering in 1977, he has been working for
Nippon Koei Co., Ltd. He has involved in construction planning and scheduling, project cost estimate,
tender document preparation, tender evaluation, and assessment of contractual claims for the projects
undertaken by the firm.

He has a deep understanding on construction contracts especially FIDIC. As a member of Association of
Japanese Consulting Engineer (AJCE), he has drafted Japanese versions of FIDIC contracts including
Red Book 1999, Yellow Book 1999 and FIDIC Contract Guide.

Toshihiko Omoto
Dr/MSc/BSc (Civil Eng) MSc (Const Law & Arb)

Toshihiko Omoto is a First Class Civil Engineer in Japan, holding Master’s and Doctor’s Degrees in Civil
Engineering awarded by Kyoto University, Japan, and Master’s Degree in Construction Law and
Arbitration awarded by King’s College, University of London. He has over 35 years experience in the
construction industry, including 30 years experience in the international projects. He worked for a major
Japanese contractor for 25 years, for 15 years of which, he was involved in resolution of engineering and
construction disputes, both by amicable settlement negotiations and by arbitration. In year 2000, he
began his independent consultancy, specializing in dispute resolution. He has worked in 25 countries,
representing and/or advising owners, contractors and insurers.

In 2006, he became a full time Professor at the Graduate School of Management (MBA) of Kyoto
University and after retirement in 2010, he is teaching as a Visiting Professor. He is a Fellow of the
Chartered Institute of Arbitrators, UK, and currently serves as a Neutral such as a Dispute Board Member,
an arbitrator and a mediator. He is the Japan Representative of the Dispute Resolution Board Foundation
and the Senior Advisor of the Japan Chapter of the Chartered Institute of Arbitrators. He regularly lectures
on construction law and dispute resolution at several universities in Japan. He also authors frequently
papers for publication in professional and academic journals.

Vu Anh Duong
Attorney-at-Law
General Secretary

Duong holds law degree from Hanoi National University and LLM from Hochiminh City Law University.
Duong has been working at the Vietnam International Arbitration Centre (VIAC) for 15 years. Being VIAC’s
General Secretary, he is in charge of management of arbitral proceedings and supervision of dispute
resolution by Arbitral Tribunals in accordance with the VIAC Rules of Arbitration.

He was a member of the Drafting Committee of the Ordinance on Commercial Arbitration 2003, the Law
on Commercial Arbitration 2010 and the VIAC’s Rules of Arbitration.

Duong has been a visiting lecturer on dispute resolution by arbitration at the Judicial Academy under the
Ministry of Justice of Vietnam, the Diplomatic Academy of Vietnam and the Vietnam Commercial
University. Duong also regularly presents on dispute resolution by arbitration at many conferences and
training courses.
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Japan International Cooperation Agency

Volker Jurowich
President, Dispute Resolution Board Foundation

Dipl.-Ing. Volker Jurowich is a civil engineer, Technical University, Aachen, Germany. He has been
working with a major German international contractor for 35 years, the last 15 of which as an Executive
Director. His responsibilities were part of the local business and all of the international business outside of
the European Union. Projects under his direct responsibility include major infrastructure works,
hydroelectric projects, harbour construction, drill and blast as well as TBM tunnelling and building works.
He has experience in dispute resolution by negotiation, by mediation, by dispute boards and by arbitration.
Volker is now working as a contract consultant and in dispute resolution. He was member of the Executive
Board of Directors of the DRBF from October 2006 to May 2010, President of DRBF Region 2 from
October 2008 to May 2010 and is now President Elect of the Executive Board. He holds the diploma in
International Commercial Arbitration from Queen Mary and Westfield College, University of London. He
served on the ICC task force for Dispute Boards. Presently Volker serves on a DAB in South Africa, as
Chairman of a Panel of Experts in Sudan and as single member DAB in Romania.

He is lecturer at the University of Stuttgart on international construction. Volker is listed on the FIDIC
President’s List of Approved Adjudicators. He is Chairman of the Assessment Panel for the German
National List of FIDIC Adjudicators.

Yoshihiko Yamashita
Secretary General, Association of Japanese Consulting Engineers (AJCE)

Yoshihiko Yamashita is a Professional Engineer registered in Japan, holding Doctor of Philosophy. in
Ocean Engineering, and Master’s Degree in Mechanical Engineering awarded by University of Hawaii. He
has engaged in plan, design, supervision and management of water environment and its related
infrastructure both in Japan and overseas. After working for 27 years in consulting firms in Japan, he has
been working for AJCE for 4 years.

He has been involved with FIDIC activities since 1991 in various committees, attending annual
conferences, and possesses abundant network among FIDIC member associations.

He is aware of the importance of FIDIC contract documents in international projects. Through JICA
projects, he has been disseminating and promoting the use of FIDIC contract documents and dispute
board mechanism. He is a member of drafting Japanese versions of FIDIC contracts including Red Book
1999 and Yellow Book 1999.
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Japan International Cooperation Agency

DISPUTE BOARD SEMINAR

Seminar Program

Date & Time : 17 January, 2012 ( Tuesday), 10:00 to 16:30
Venue : Galle Face Hotel, Colombo (http://www.gallefacehotel.com/)
Language: English
Time Session Speaker
9:30 - 10:00 (Registration)
Mr. Akira Shimura
10:00-10:05 | & Opening Address Chief Representative
JICA Sri Lanka Office
* JICA’s Activities on Promotion of . .
10:05—-10:55 | 50’ |  Dispute Board M,\:'i Y‘;:”}‘(ZZ:J C'layf‘tjh'
* Basics of Dispute Board PP v
* Dispute Board Practice -
) ) , . . Prof. Toshihiko Omoto
10:55—-11:45 | 50 (advantage of Dispute Board and its FIDIC President’s List Adjudicator
case study)
Mr. Tilak P. Kolonne
11:45-12:15 | 30’ | » Construction Dispute in Sri Lanka Country Representative of DRBF in
Sri Lanka
12:15-13:15 | 60’ Lunch
Mr. Shokichi Sakata
* Dispute Board : Deputy Director General for Planning
13:15-13:45 | 30’ JICA’s Experience, Initiatives and Way and Coordination, Financing
Forward Facilitation and Procurement
Supervision Department, JICA
Mr. Volker Jurowich
13:45-14:45 | 60’ | = Key Requirements for Adjudicators President of Dispute Resolution
Board Foundation (DRBF)
. . . Mr. Yoshihiko Yamashita
14:45- 15115 | 30" | Cr(—.:-atllon of National List of Japanese Secretary General of Association of
Adjudicators . .
Japanese Consulting Engineer
15:15-15:35 | 20° Coffee Break
15:35-16:25 | 50° Q and A Session JICA Study Team
16:25-16:30 | 5 Closing Remarks JICA
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About Speakers

Yukinobu Hayashi
General Manager, Contract Administration Office, Nippon Koei Co., Ltd.

Yukinobu Hayashi has over 30 years of professional experience in project management for various types
of infrastructure development projects in Asia, Middle East, Africa and Latin American countries. Since
his graduation from University with a B. Sc. in mechanical engineering in 1977, he has been working for
Nippon Koei Co., Ltd. He has involved in construction planning and scheduling, project cost estimate,
tender document preparation, tender evaluation, and assessment of contractual claims for the projects
undertaken by the firm.

He has a deep understanding on construction contracts especially FIDIC. As a member of Association of
Japanese Consulting Engineer (AJCE), he has drafted Japanese versions of FIDIC contracts including
Red Book 1999, Yellow Book 1999 and FIDIC Contract Guide.

Toshihiko Omoto.
Dr/MSc/BSc (Civil Eng) MSc (Const Law & Arb)

Toshihiko Omoto is a First Class Civil Engineer in Japan, holding Master’s and Doctor’s Degrees in Civil
Engineering awarded by Kyoto University, Japan, and Master’s Degree in Construction Law and
Arbitration awarded by King’s College, University of London. He has over 35 years experience in the
construction industry, including 30 years experience in the international projects. He worked for a major
Japanese contractor for 25 years, for 15 years of which, he was involved in resolution of engineering and
construction disputes, both by amicable settlement negotiations and by arbitration. In year 2000, he
began his independent consultancy, specializing in dispute resolution. He has worked in 25 countries,
representing and/or advising owners, contractors and insurers.

In 2006, he became a full time Professor at the Graduate School of Management (MBA) of Kyoto
University and after retirement in 2010, he is teaching as a Visiting Professor. He is a Fellow of the
Chartered Institute of Arbitrators, UK, and currently serves as a Neutral such as a Dispute Board Member,
an arbitrator and a mediator. He is the Japan Representative of the Dispute Resolution Board Foundation
and the Senior Advisor of the Japan Chapter of the Chartered Institute of Arbitrators. He regularly lectures
on construction law and dispute resolution at several universities in Japan. He also authors frequently
papers for publication in professional and academic journals.

Tilak P. Kolonne
BSc (Hons), DipArb, FRICS, FIQSSL, ACIArb
Director, VFORM Consultants (Private) Limited.

Tilak Kolonne is a Chartered Quantity Surveyor, holding BSc in Quantity Surveying and Diploma in
Arbitration. He has followed course leading to Certificate of Adjudication conducted by University of
Reading in UK. He has obtained training as a Mediator from The Chartered Institute of Arbitrators, UK.

He is a Fellow of The Royal Institution of Chartered Surveyors (FRICS), UK; an Associate member of The
Chartered Institute of Arbitrators (ACIArb.), UK; and Fellow of Institute of Quantity Surveyors Sri Lanka
(FIQSSL). He is the Sri Lanka Country Representative of the Dispute Resolution Board Foundation, USA.

He has over 20 years experience in the construction industry, including 12 years experience in the
international projects. He presently serves in Sri Lanka as the DAB (Dispute Adjudication Board) member
of the Southern Transport Development Project (Package 2). In addition he serves in resolution of
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construction disputes in various projects including foreign funded projects in the capacity of DAB member/
Adjudicator, Arbitrator and representative/ consultant of disputant party.

He was instrumental in creation of a formal professional body for construction dispute resolvers in Sri
Lanka. As a result, The Institute of Dispute Management Professional (IDMP) was established and he
serves in the IDMP as its founder Secretary.

He has actively participated in various international dispute resolution forums and seminars in Sri Lanka,
United Kingdom, Singapore, Philippines, Thailand, and Vietnam.

Volker Jurowich
President, Dispute Resolution Board Foundation

Dipl.-Ing. Volker Jurowich is a civil engineer, Technical University, Aachen, Germany. He has been
working with a major German international contractor for 35 years, the last 15 of which as an Executive
Director. His responsibilities were part of the local business and all of the international business outside of
the European Union. Projects under his direct responsibility include major infrastructure works,
hydroelectric projects, harbour construction, drill and blast as well as TBM tunnelling and building works.
He has experience in dispute resolution by negotiation, by mediation, by dispute boards and by arbitration.
Volker is now working as a contract consultant and in dispute resolution. He was member of the Executive
Board of Directors of the DRBF from October 2006 to May 2010, President of DRBF Region 2 from
October 2008 to May 2010 and is now President Elect of the Executive Board. He holds the diploma in
International Commercial Arbitration from Queen Mary and Westfield College, University of London. He
served on the ICC task force for Dispute Boards. Presently Volker serves on a DAB in South Africa, as
Chairman of a Panel of Experts in Sudan and as single member DAB in Romania.

He is lecturer at the University of Stuttgart on international construction. Volker is listed on the FIDIC
President’s List of Approved Adjudicators. He is Chairman of the Assessment Panel for the German
National List of FIDIC Adjudicators.

Yoshihiko Yamashita
Secretary General, Association of Japanese Consulting Engineers (AJCE)

Yoshihiko Yamashita is a Professional Engineer registered in Japan, holding Doctor of Philosophy. in
Ocean Engineering, and Master’s Degree in Mechanical Engineering awarded by University of Hawaii. He
has engaged in plan, design, supervision and management of water environment and its related
infrastructure both in Japan and overseas. After working for 27 years in consulting firms in Japan, he has
been working for AJCE for 4 years.

He has been involved with FIDIC activities since 1991 in various committees, attending annual
conferences, and possesses abundant network among FIDIC member associations.

He is aware of the importance of FIDIC contract documents in international projects. Through JICA
projects, he has been disseminating and promoting the use of FIDIC contract documents and dispute
board mechanism. He is a member of drafting Japanese versions of FIDIC contracts including Red Book
1999 and Yellow Book 1999.
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DISPUTE BOARD SEMINAR

Seminar Program

Date & Time : 9 February, 2012 (Thursday), 10:00 to 16:30
Venue : Ballroom Il

6" Floor Hyatt Hotel and Casino Manila

1588 Pedro Gil St. corner M.H. Del Pilar St. Manila
Language: English

Registration fee : Free

Time Session Speaker

9:30 - 10:00 (Registration)

Mr. Masanori Kurisu
10:00-10:05 | & Opening Address Senior Representative
JICA Philippine Office

* JICA's Activities on Promotion of
10:05-10:50 | 45 Dispute Board
* Basics of Dispute Board

Mr. Yukinobu Hayashi
Nippon Koei Co., Ltd.

* Dispute Board Practice Prof. Toshihiko Omoto
10:50- 11:35 | 45 (advantage of Dispute Board and its Kyoto University
case study) FIDIC President’s List Adjudicator
Mr. Salvador P. Castro Jr.
11:35-12:05 | 30’ | = Construction Dispute in Philippines Country Representative of DRBF
for Philippines
12:05-13:05 | 60’ Lunch
Mr. Hamid L.Sharif
. ) , | * Construction Disputes in ADB Principal Director, Central
13:05-13:35 | 30 financed Projects Operations Services Office

Asian Development Bank

Mr. Takashi Ito

* - Dispute Board - Director, Loan Procurement Policy
13:35-14:05 | 30’ JICA’'s Experience, Initiatives and Way | and Supervision Division, Financing
Forward Facilitation and Procurement

Supervision Department, JICA

Dr. Gotz-Sebastian Hok

14:05-14:55 | 50’ | = Key Requirements for Adjudicators FIDIC President’s List Adjudicator

14:55 -15:15 | 20’ Coffee Break

Mr. Yoshihiko Yamashita
Secretary General of Association of
Japanese Consulting Engineer

* Creation of National List of Japanese

15:15—- 15:45 | 30 Adjudicators

15:45-16:25 | 40° Q and A Session JICA Study Team
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Time Session Speaker

16:25-16:30 | 5 Closing Remarks JICA

About Speakers

Yukinobu Hayashi
General Manager, Contract Administration Office, Nippon Koei Co., Ltd.

Yukinobu Hayashi has over 30 years of professional experience in project management for various types
of infrastructure development projects in Asia, Middle East, Africa and Latin American countries. Since
his graduation from University with a B. Sc. in mechanical engineering in 1977, he has been working for
Nippon Koei Co., Ltd. He has involved in construction planning and scheduling, project cost estimate,
tender document preparation, tender evaluation, and assessment of contractual claims for the projects
undertaken by the firm.

He has a deep understanding on construction contracts especially FIDIC. As a member of Association of
Japanese Consulting Engineer (AJCE), he has drafted Japanese versions of FIDIC contracts including
Red Book 1999, Yellow Book 1999 and FIDIC Contract Guide.

Toshihiko Omoto.
Dr/MSc/BSc (Civil Eng) MSc (Const Law & Arb)

Toshihiko Omoto is a First Class Civil Engineer in Japan, holding Master’s and Doctor’s Degrees in Civil
Engineering awarded by Kyoto University, Japan, and Master’s Degree in Construction Law and
Arbitration awarded by King’'s College, University of London. He has over 35 years experience in the
construction industry, including 30 years experience in the international projects. He worked for a major
Japanese contractor for 25 years, for 15 years of which, he was involved in resolution of engineering and
construction disputes, both by amicable settlement negotiations and by arbitration. In year 2000, he
began his independent consultancy, specializing in dispute resolution. He has worked in 25 countries,
representing and/or advising owners, contractors and insurers.

In 2006, he became a full time Professor at the Graduate School of Management (MBA) of Kyoto
University and after retirement in 2010, he is teaching as a Visiting Professor. He is a Fellow of the
Chartered Institute of Arbitrators, UK, and currently serves as a Neutral such as a Dispute Board Member,
an arbitrator and a mediator. He is the Japan Representative of the Dispute Resolution Board Foundation
and the Senior Advisor of the Japan Chapter of the Chartered Institute of Arbitrators. He regularly lectures
on construction law and dispute resolution at several universities in Japan. He also authors frequently
papers for publication in professional and academic journals.

Mr. Salvador P. Castro Jr
Country Representative of DRBF for the Philippines

Salvador P. Castro, Jr., Chairman and President of SPCastro, Inc., has over 40 years of work experience
in Project and Construction Management, including 20 years in Alternative Dispute Resolution (ADR). Mr.
Castro is a Fellow of the Association of Project Management, Inc. and the Chartered Institute of Building,
and Member, Society of Construction Law, all in the UK. He is also the Philippine’s Country
Representative to the Dispute Resolution Board Foundation (USA).

Mr. Castro plays a significant role in the field of ADR in the region. He is an accredited Mediator and
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Arbitrator of the Construction Industry Arbitration Commission (CIAC, Philippines), the Hong Kong
International Arbitration Centre, Inc., Singapore Mediation Council, Philippine Dispute Resolution Center,
Inc., Mediator of Court- Annexed Cases and Professor of the Supreme Court’'s Philippine Judicial
Academy (PHILJA).

Mr. Castro is past president of the Philippine Institute of Construction Arbitrators and Mediators (PICAM),
the organization of all CIAC-accredited Mediators and Arbitrators. He is a Trustee of the Philippine
Dispute Resolution Center, Inc. (PDRCI), the arbitration arm of ICC-Philippines.

Taking an equally active role in the promotion of FIDIC Forms of Contract in the region, geared towards
dispute avoidance through a better understanding of FIDIC's various forms of contract, Mr. Castro has
completed the training requirements for accreditation to the FIDIC President's List of Adjudicators and is
now an accredited FIDIC International Trainer for FIDIC Contracts and Management of Claims and
Resolution of Disputes. He is an Adjunct Professor at the Asian Institute of Management (AIM) in its
collaboration with the Japan International Cooperation Agency (JICA) and FIDIC in the Course, Practical
Project Management Program in the Global Market, wherein he lectures on Contract Administration using
FIDIC/MDB/JICA Conditions of Contracts. Mr. Castro is also past president of the Council of Engineering
Consultants of the Philippines (CECOPHIL).

Gotz-Sebastian Hok
FIDIC President’s List Approved Adjudicator

Dr. Gotz-Sebastian Hok graduated in Law from Goéttingen University and is a German solicitor registered
at the Berlin Bar. He has extensive international project and commercial experience gained while living
and working in Europe, the Middle East, Africa and Asia. For the past 20 years he has been partner and
senior partner of Dr. Hok, Stiegimeier & Kollegen. Dr. Hok is acting as arbitrator, adjudicator and legal
counsel and also an accredited FIDIC trainer. He is a lecturer at Berlin University of Applied Science for
construction contract management law. Since 2009 he is a FIDIC listed Adjudicator. In 2011 he was
appointed as the Legal Advisor of the FIDIC Task Group Design & Build Subcontract and FIDIC Task
Group ODB. He is also a Member of the FIDIC Assessment Panel for Trainer Accreditation. Dr. Hok has
written various books and articles in French, English and German on FIDIC forms of contract. He is a
co-author of the book FIDIC for Practitioners and member of the German Dispute Adjudication
Assessment Panel and former past Chairman of Eurojuris Commission International Litigation.

Yoshihiko Yamashita
Secretary General, Association of Japanese Consulting Engineers (AJCE)

Yoshihiko Yamashita is a Professional Engineer registered in Japan, holding Doctor of Philosophy. in
Ocean Engineering, and Master’s Degree in Mechanical Engineering awarded by University of Hawaii. He
has engaged in plan, design, supervision and management of water environment and its related
infrastructure both in Japan and overseas. After working for 27 years in consulting firms in Japan, he has
been working for AJCE for 4 years.

He has been involved with FIDIC activities since 1991 in various committees, attending annual
conferences, and possesses abundant network among FIDIC member associations.

He is aware of the importance of FIDIC contract documents in international projects. Through JICA
projects, he has been disseminating and promoting the use of FIDIC contract documents and dispute
board mechanism. He is a member of drafting Japanese versions of FIDIC contracts including Red Book
1999 and Yellow Book 1999.
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DISPUTE BOARD SEMINAR

Seminar Program

14 February, 2012( Tuesday), 10:00 to 16:30
Hotel Atlet Century Park (http://atletcentury.com/contents/)

English

Participation fee : Free

Time Session Speaker
9:30 - 10:00 (Registration)
Mr. Motofumi Kohara
10:00-10:05 | & Opening Address Chief Representative
JICA Indonesia Office
His Excellency Djoko Kirmanto
10:05-10:10 | & Opening Address Minister
Ministry of Public Works
. - ’ . JIpAs Activities on Promotion of Mr. Yukinobu Hayashi
10:10-11:00 | 50 Dispute Board Niobon Koei Co. . Ltd
* Basics of Dispute Board PP v
* Dispute Board Practice Prof. Toshihiko Omoto
11:00-11:50 | 50’ (advantage of Dispute Board and Kyoto University
its case study) FIDIC President’s List Adjudicator
Dr. Sarwono Hardjomuljadi
11:50 — 12:20 | 30’ | = Construction Dispute in Indonesia Country Representative of DRBF
in Indonesia
12:20 - 13:20 | 60’ Lunch
Yasuaki Momita
* Dispute Board : Assistant Director, Loan Procurement
13:20-13:50 | 30 JICA’s Experience, Initiatives and Policy and Supervision Division, Financing
Way Forward Facilitation and Procurement Supervision
Department, JICA
: . vl . - Dr. Gétz-Sebastian Hok
13:50-14:50 | 60 Key Requirements for Adjudicators FIDIC President's List Adjudicator
. . . Mr. Yoshihiko Yamashita
14:50-15:20 | 30’ Creation of N_atlc_)nal List of Secretary General of Association of
Japanese Adjudicators . .
Japanese Consulting Engineer
15:20 - 15:40 | 20° Coffee Break
15:40-16:25 | 45 Q and A Session JICA Study Team
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Time Session Speaker

16:25-16:30 | 5 Closing Remarks JICA
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About Speakers

Yukinobu Hayashi
General Manager, Contract Administration Office, Nippon Koei Co., Ltd.

Yukinobu Hayashi has over 30 years of professional experience in project management for various types
of infrastructure development projects in Asia, Middle East, Africa and Latin American countries. Since
his graduation from University with a B. Sc. in mechanical engineering in 1977, he has been working for
Nippon Koei Co., Ltd. He has involved in construction planning and scheduling, project cost estimate,
tender document preparation, tender evaluation, and assessment of contractual claims for the projects
undertaken by the firm.

He has a deep understanding on construction contracts especially FIDIC. As a member of Association of
Japanese Consulting Engineer (AJCE), he has drafted Japanese versions of FIDIC contracts including
Red Book 1999, Yellow Book 1999 and FIDIC Contract Guide.

Toshihiko Omoto.
Dr/MSc/BSc (Civil Eng) MSc (Const Law & Arb)

Toshihiko Omoto is a First Class Civil Engineer in Japan, holding Master’s and Doctor’s Degrees in Civil
Engineering awarded by Kyoto University, Japan, and Master’s Degree in Construction Law and
Arbitration awarded by King’s College, University of London. He has over 35 years experience in the
construction industry, including 30 years experience in the international projects. He worked for a major
Japanese contractor for 25 years, for 15 years of which, he was involved in resolution of engineering and
construction disputes, both by amicable settlement negotiations and by arbitration. In year 2000, he
began his independent consultancy, specializing in dispute resolution. He has worked in 25 countries,
representing and/or advising owners, contractors and insurers.

In 2006, he became a full time Professor at the Graduate School of Management (MBA) of Kyoto
University and after retirement in 2010, he is teaching as a Visiting Professor. He is a Fellow of the
Chartered Institute of Arbitrators, UK, and currently serves as a Neutral such as a Dispute Board Member,
an arbitrator and a mediator. He is the Japan Representative of the Dispute Resolution Board Foundation
and the Senior Advisor of the Japan Chapter of the Chartered Institute of Arbitrators. He regularly lectures
on construction law and dispute resolution at several universities in Japan. He also authors frequently
papers for publication in professional and academic journals.

Sarwono Hardjomuljadi
Dr, Ir, MSc (Civ.Eng), MSBA (Bus), MDRBF, ACPE, ICPE, ACIArb, FIDIC International Accredited Trainer

Dr. Sarwono Hardjomuljadi is Special Adviser to the Minister of Public Works, individual consultant on
construction contract management and dispute resolution in construction projects. He is the lecturer at
Post Graduate Program of Parahyangan Catholic University,Tarumanagara University, Atma Jaya
Yogyakarta University, Mercu Buana University and Muhammadiyah Jakarta University on Construction
Contract Administration, FIDIC International Accredited Trainer (FIDIC-IAT), Associate Member of
Chartered Institute of Arbitrators (ACIArb), Country Representative, Dispute Resolution Board Foundation
(DRBF), The Vice Chairman for Legal, Contract and Dispute Resolution of LPJKN (National Board for
Construction Services Development), Indonesian Chartered Professional Engineer on Water Resources
(PE-HATHI), ASEAN Chartered Professional Engineer (ACPE), member of Indonesian Commission on
Large Dam (INACOLD), member of Geotechnical Engineer Association of Indonesia (HATTI), member
of Indonesian Engineer Association (PIl). He has 30 years experience in the construction activities as
Procurement Committee, Project Manager and Project Coordinator of several Hydro Electric Power
Projects as well as Geothermal Projects in Indonesia and as Expert Witness, Dispute Board for several
projects. He is the author of several books i.e. The Importance of Management Decision in the
Construction Contract based on FIDIC GCC (1999), Construction Claim Strategy based on FIDIC
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Conditions of Contract (2006), Tunneling, Construction Method and Contract Administration (2007) and
the Team Leader for the translation of of FIDIC Conditions of Contract fo Construction MDB Harmonised
Edition (2008), EPC/Turnkey Project (2010) and Short Form of Contract (2010) into Bahasa Indonesia.

Gotz-Sebastian Hok
FIDIC President’s List Approved Adjudicator

Dr. Gotz-Sebastian Hok graduated in Law from Géttingen University and is a German solicitor registered
at the Berlin Bar. He has extensive international project and commercial experience gained while living
and working in Europe, the Middle East, Africa and Asia. For the past 20 years he has been partner and
senior partner of Dr. HOk, Stiegimeier & Kollegen. Dr. Hok is acting as arbitrator, adjudicator and legal
counsel and also an accredited FIDIC trainer. He is a lecturer at Berlin University of Applied Science for
construction contract management law. Since 2009 he is a FIDIC listed Adjudicator. In 2011 he was
appointed as the Legal Advisor of the FIDIC Task Group Design & Build Subcontract and FIDIC Task
Group ODB. He is also a Member of the FIDIC Assessment Panel for Trainer Accreditation. Dr. Hok has
written various books and articles in French, English and German on FIDIC forms of contract. He is a
co-author of the book FIDIC for Practitioners and member of the German Dispute Adjudication
Assessment Panel and former past Chairman of Eurojuris Commission International Litigation.

Yoshihiko Yamashita
Secretary General, Association of Japanese Consulting Engineers (AJCE)

Yoshihiko Yamashita is a Professional Engineer registered in Japan, holding Doctor of Philosophy. in
Ocean Engineering, and Master’s Degree in Mechanical Engineering awarded by University of Hawaii. He
has engaged in plan, design, supervision and management of water environment and its related
infrastructure both in Japan and overseas. After working for 27 years in consulting firms in Japan, he has
been working for AJCE for 4 years.

He has been involved with FIDIC activities since 1991 in various committees, attending annual
conferences, and possesses abundant network among FIDIC member associations.

He is aware of the importance of FIDIC contract documents in international projects. Through JICA
projects, he has been disseminating and promoting the use of FIDIC contract documents and dispute
board mechanism. He is a member of drafting Japanese versions of FIDIC contracts including Red Book
1999 and Yellow Book 1999.
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Basics of Dispute Board

Mr. Yukinobu Hayashi
Nippon Koei Co., Ltd.
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Dispute Board Seminar

Basics of Dispute Board

Japan International Cooperation Agency (JICA)

Yukinobu Hayashi
Nippon Koei Co., Ltd.

JICA Dispute Board Seminar 2012

Topics

O JICA Procurement Documents and Dispute
Board
O JICA’s Activities for Dissemination of DB

O Claim/Dispute Settlement Procedures under
FIDIC MDB Contracts

O Why DB is introduced in FIDIC Contracts
O Basic Knowledge of DB in FIDIC MDB Contracts

== JICA Dispute Board Seminar 2012
2 )
Jica

3
JICA Sample Bidding Documents (SBD) and Dispute Board

JICA SBD for Works and FIDIC Contracts

. . Dispute
JICA SBD V(e ;S;)” gfgg,'ﬂ?:; Resolution
Y (First Step)
FIDIC MDB B
1.1 ] Dispute
1 | Works (2009) harm_o_nlzed Board
edition
Plant Design, Supply and 1.0 Dispute
2 Installation (2010) ENAA form Board
3 | Small Works 1.0 MDB original | Adjudicator
(2010) 9 ]

N
JIcA

JICA Dispute Board Seminar 2012

1999 2009
JICA SBD
forwWorks | i =
FIDIC =
Red Book D™

7
2006 —1
= JICA Dispute Board Seminar 2012
jica’




Issues for Dissemination of Dispute Board

1. Demand side (user side) issue:

The users of DB has not been sufficiently
familiar with DB.

2. Supply side issue:
Sufficient numbers of DB members
(adjudicator) will (or are) not available to cope
with increasing demands.

o JICA Dispute Board Seminar 2012
]
JICA

JICA’s Activities for Dissemination of DB (1)

1. YEAR 2008:

- Survey on dispute resolution practice in international
construction projects

- DB promotion seminar in India, Philippines and
Japan

2. YEAR 2009:

- DB promotion seminar in Vietnam, Cambodia, Sri
Lanka and Bangladesh

- Development of DB Adjudicator Training Kit

== JICA Dispute Board Seminar 2012
2 )
Jica

JICA’s Activities for Dissemination of DB (2)

3. YEAR 2010:

- Survey on development of national list of DB adjudicator in
Germany, Poland and Rumania

- Survey on use of Dispute Board in the projects financed by
World Bank, ADB and 1DB

- Assistance in development of national list of DB adjudicator in
Japan

4. YEAR 2011 (This fiscal year):
- DB Seminar in Vietnam, Sri Lanka, Indonesia and Philippines
- Study on development of national lists of DB adjudicators in
Asia
- Preparation of Dispute Board Manual

— JICA Dispute Board Seminar 2012
=N
JIcA

What is the DISPUTE in FIDIC Contracts? (1)

Definition in FIDIC Gold Book 1st Edition (2009)

Sub-clause 1.1.3.1

“Dispute” means any situation where (a) one Party makes
a claim against the other Party; (b) the other Party rejects
the claim in whole or in part; and (c) the first Party does
not acquiesce, provided however that a failure by the
other Party to oppose or respond to the claim, in whole or
in part, may constitute a rejection if, in the circumstances,
the DAB or the arbitrator(s), as the case may be, deem it
reasonable for it to do so.

o~ JICA Dispute Board Seminar 2012
2
jica’




What is the DISPUTE in FIDIC Contracts? (2)

Description in FIDIC MDB edition (2006)

20.4 Obtaining Dispute Board’s Decision

If a dispute (of any kind whatsoever) arises between the
Parties in connection with, or arising out of, the Contract
or the execution of the Works, including any dispute as to
any certificate, determination, instruction, opinion or
valuation of the Engineer, either Party may refer the
dispute in writing to the DB for its decision, with copies to
the other Party and the Engineer. Such reference shall
state that it is given under this Sub-Clause.

— JICA Dispute Board Seminar 2012

10
Claim and Dispute Resolution Process under MDB edition (1)

Occurrence of Attempt to
DISPUTE .=> Amicable

Settlement

(within 56 days)
Notice of Claim Intention to

Engineer Reference of If Not Solved
(within 28 days _after the event) Dispute to DB

{4

Notice of ground and details of

— Arbitration
Claim DB'’s Decision

(within 42 days after the event) (within 84 days)

4

If Not Solved Final Settlement of
‘ Consensus-building by Engineer | L Dispute

R
Notice of Dissatisfaction
If Not Solved (within 28 days) —

Fair Determination by
Engineer

If Not Solved

== JICA Dispute Board Seminar 2012
2 )
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Claim and Dispute Resolution Process under MDB edition (1)

O Red Book 1987

B The Engineer makes determination of claim and
decision of dispute

B Same in Yellow Book 1987
O Red Book 1999 and MDB edition

B The Engineer makes determination of claim,
and DB makes decision of dispute

B Same in Yellow Book 1999

O Silver Book 1999

B The Employer makes determination of claim,
and DB makes decision of dispute

— JICA Dispute Board Seminar 2012
=N
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ADR (Alternative Dispute Resolution) and DB

O Arbitration
O Mediation
O Conciliation

O Dispute Board*1

B Dispute Review Board
B Dispute Board (or Dispute Adjudication Board)
B Combined Dispute Board

*1: Classification of ICC-Dispute Board Rule 2004

o~ JICA Dispute Board Seminar 2012
2
jica’
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Type of Dispute Board (Decision or Recommendation)

O Dispute Review Board. DRB
B DRB issues recommendations.

O Dispute Board. DB (DAB)
B DB issues decisions.
B called as DB (Dispute Board) in MDB edition

O Combined Dispute Board. CDB
B CDB issues recommendations.

® however, CDB may issues decisions, if any Party
(Employer and Contractor) so requests. The CDB has
the power to do so even if the other party objects.

— JICA Dispute Board Seminar 2012

14

Type of Dispute Board (Full-term or Ad-hoc)

O Full-term (standing) DB

B appointed just after conclusion of the
construction contract

W periodical site visit regardless of existence of
the dispute

B adopted in Red Book 1999 and MDB edition
O Ad-hoc DB

B appointed after occurrence of dispute

B adopted in Yellow Book 1999 and Silver Book
1999

== JICA Dispute Board Seminar 2012
2 )
Jica

15

Comparison : Full-term and Ad-hoc DB

Full-term Ad-hoc
Total DB cost higher lower
Function of dispute
prevention by DB Yes No
Time for issuing
decision after dispute short long

— JICA Dispute Board Seminar 2012
=N
JIcA
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Organization under FIDIC MDB Contract

[DB Agreement]
>/ Employer

(decision)
DB -
\ [Constryétion [cowgultancy
\
N Copffract]
(decision) )
[DB Agreement] \ (report, notice,

N

application)

Contractor |¢.-----_____|] Engineer

(project management, notice. instruction,

determination, approval, consent, certification)

o~ JICA Dispute Board Seminar 2012
2
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Why DB is introduced in FIDIC Contracts

1. FIDIC Questionnaire Survey in 1996

Question 16: Engineers’ impartiality

% 1 2 3 4 5 n

Cons 6 4 8 45 37 71
Engineers are rarely impartial in Cont 30 38 13 16 3 104|  Engineers are usually impartial in
exercising their powers under a Client 12 18 12 31 27 26]  exercising their powers under the
contract Civil 22 32 14 18 14 79 cantract

Com 17 18 10 34 20 122
Tot 19 23 11 28 18 201

Question 17: Direction of engineers’ partiality

% 1 2 3 4 5 n
Cons 1 4 39 46 & 71
Engineers typically favour the Cont 1 2 16 38 42 104 Engineers typically favour the
Contractar in administeri Clent 0 0 23 58 19 26|  Employer in administering contracts
contracts Civil 0 1 29 43 27 79
Com 2 3 23 44 28 122
Tot 1 2 25 44 27 201

o JICA Dispute Board Seminar 2012
]
Jica
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Why DB is introduced in FIDIC Contracts

Question 18: Engineer as dispute settler
% 1 _2 3 4 5 n

Cons 7 8 7 34 44 71
Generally, it is a bad idea to Cont 26 28 4 27 15 104 Generally, it is a good idea to
incarporate terms which call upan Client 27 8 4 12 50 26| incorporate terms which call upan
the Engineer to settle disputes Civil 15 27 5 27 27 79l the Engineer to settle disputes
between the Employer and the Com 22 13 5 28 32 122|  between the Employer and the
Contractor Tot 19 18 5 27 30 201  Contractor

Question 19: Adjudicator as dispute settler

% 1 2 3 4 5 n
Cons 14 10 6 25 45 71
Someone ather than the Enginesr Cont 30 24 3 23 20 104|  The Engineer is the best person ta
should be first line Adjudi in Client 31 4 0 23 42 26|  be the first line Adjudicator in the
the event of disputes Civil 20 27 B 19 28 79 event of disputes
Com 27 10 2 27 34 122]
Tot 24 16 3 24 32 201

e JICA Dispute Board Seminar 2012
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Why DB is introduced in FIDIC Contracts
Question 20: Decisions of adjudicators
Y% 1 2 3 4 5 n
Cons 13 17 4 23 44 71
An Adjudicator, or a formal Cont 15 19 8 24 34 104 An Adjudicator, or a formal
adjudication board, should make Client 12 19 8 27 35 26 djudication board, should make
recommendations, rather than Civl 16.20 9 27 28 79|  decisions, rather than
decisions Com 12 17 5 22 43 122]  rec ions
Tot 14 18 6 24 37 201

2. It is often said that:
1) the Engineer is paid by the Employer
2) playing dual roles is very difficult
3) disputes are sometimes related to the design made by the
Engineer
4) might be difficult to overturn Engineer’s determination
previously made

— JICA Dispute Board Seminar 2012
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Why DB is introduced in FIDIC Contracts

3. The Engineer would be required to obtain Employer’s
approval before taking some actions under the Contract.
[In case of MDB edition]

a) determination of EOT and/or additional cost under CI. 4.12
[Unforeseeable Physical Conditions]

b) instructing Variation exceeding specified amount

c) approving proposal for Variation submitted by the
Contractor

d) specifying the amount payable in each of the applicable
currencies

4. The Employer assigns Employer related person as the
Engineer in some cases.

o~ JICA Dispute Board Seminar 2012
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Requirement on Engineer’s Determination

O to be fair (unbiased) and professional
O with proper interpretation of the Contract

O after due consultation with the Employer and

~>

These requirements remain unchanged from

Contractor

FIDIC Red Book 1987 version.

— JICA Dispute Board Seminar 2012
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FIDIC Contract Provisions related to DB (1)

(Conditions of Contract for Construction)

20 Claims, Disputes and Arbitration

20.1 Contractor’s Claims

20.2 Appointment of DB

20.3 Failure to Agree DB

20.4 Obtaining DB’s Decision

20.5 Amicable Settlement

20.6 Arbitration

20.7 Failure to Comply with DB’s Decision
20.8 Expiry of DB’s Appointment

== JICA Dispute Board Seminar 2012
2 )
Jica
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FIDIC Contract Provisions related to DB (2)

(Three Documents for Employment of DB)
O General Conditions of Dispute Board
Agreement

O Procedural Rules
O Dispute Board Agreement

— JICA Dispute Board Seminar 2012
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20.2 Appointment of DB

O The DB shall comprise, as stated in the Contract Data,
either one or three suitably qualified persons.

O In case of 3-member DB, each Party nominate one member
for approval of the other Party, if they fail to jointly appoint
the DB.

O The first two members shall recommend and the Parties
shall agree upon the third member, who shall act as a
chairman.

O If an adjudicator list is provided in the Contract and agreed

by the Parties, the member shall be selected from the list.

DB'’s fee and expense shall be evenly paid by both Parties.

If both Parties so agree, they can jointly seek opinion of DB

at any time.

oo

o~ JICA Dispute Board Seminar 2012
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20.3 Failure to Agree DB

O If Parties can not appoint DB member or agree DB
member, an entity or official named in the Contract
Data shall appoint member(s).

O Such appointment shall be final.

O The two Parties evenly share the remuneration of
appointing entity or official.

o JICA Dispute Board Seminar 2012
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20.4 Obtaining DB'’s Decision (1)

O Either Party may refer the dispute in writing to DB, if a
dispute arises in connection with the Contract or
execution of the Works including any dispute as to any
certificate, determination, instruction, opinion or
valuation of the Engineer.

O Both Parties shall make available to the DB related
information and access to the Site.

O Within 84 days after receiving such reference, DB shall
give its decision. The decision shall be binding on both
Parties, unless and until it shall be revised in the
amicable settlement or arbitral award.

— JICA Dispute Board Seminar 2012
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20.4 Obtaining DB’s Decision (2)

O If either Party is dissatisfied with DB’s decision, either
Party may give notice to the other Party of its
dissatisfaction within 28 days and intention to
commence arbitration.

O If DB has given its decision and no notice of
dissatisfaction has been given by either Party within 28
days, then the decision shall become final and binding
upon both Parties.

— JICA Dispute Board Seminar 2012
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General Conditions of Dispute Adjudication Agreement (1)

O This agreement is a three-party agreement among the
Employer, the Contractor and DB member.

O The DB member shall warrant that he shall be
impartial and independent of the Employer, the
Contractor and the Engineer.

O When appointing the member, the both Parties relied
upon the member’s representation that he/she is:

B experienced in similar work
B experienced in contract documentation
B fluent in the language for communication

o~ JICA Dispute Board Seminar 2012
2
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General Conditions of Dispute Adjudication Agreement (2)

O The DB member shall be paid as follows:
B monthly retainer fee
B daily fee
B expenses (travel expense, hotel, telephone, etc.)
B taxes in the Country

O The retainer fee shall be reduced by 1/3 after Taking-
Over Certificate is issued.

O The Contractor shall pay DB member’s invoice in full
and shall apply to the Employer for reimbursement of %%
of the amount.

— JICA Dispute Board Seminar 2012
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Procedural Rules

O

The DB shall visit the site at the interval of not less than 70

days and not more than 140 days, unless otherwise agreed by

the Parties.

The purpose of site visit is to enable the DB to become and

remain acquainted with the progress of the Works and of any

actual or potential problems or claims, and ,as far as reasonable,

to endeavour to prevent potential problems or claims from

becoming dispute

The DB shall prepare a report before leaving the site.

If any dispute is referred to the DB, the DB shall:

B act fairly and impartially, giving the Parties a reasonable
opportunity of putting his case and responding to the other’s case,

B adopt procedures suitable to the dispute, avoiding unnecessary
delay or expense

& )
jica
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The End

Thank you for your attention!
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Dispute Board Seminar

Practice of Dispute Board

Japan International Cooperation Agency (JICA)

Visiting Professor Toshihiko Omoto, Dr.Eng.
Graduate School of Management,
Kyoto University
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Today’s Topics: Dispute Boards

Present State of DB’s Dissemination
Operation of DB

Effects of DB

Costs of DB

Integrity under DB existence
Enforceability of DB’s Decision
Examples of DB

[ I i
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Present State of DB’s Dissemination
DRBF’s Report

ALL PROJECTS WITH DRBs

Y
1,600 www.drb.org &4
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The Present State of DB’s Dissemination
DRBF’'s Report

O Reported projects are almost in USA

O DB is widely used in public sectors
B California: The authority of transportation

m Florida: The authority of transportation

B Seattle: Metro

B Alaska: The authority of electricity

B Federal government: The ministry of energy

O DRB used in 1,200 projects in 2005
m 1.2 references/ project to DRB
B 2% of references to arbitration/litigation
B 1% of above resolved before award/judgment

JICA Seminar 2012
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The Present State of DB’s Dissemination
outside the USA

O Urtan Hydropower Project (China)

B US$2 billion: 3,300 MW

B 40 references to DAB, no claim to arbitration
O Hong Kong International Airport

B US$ 15billion

B 6 references to DAB, 1 to arbitration, upheld
O Katse Dam (South Arfica)

B US$2.5 billion

B 12 references to DAB, 1 to arbitration, upheld
O Docklands Light Railway, UK
B US$500 million
B No reference to DAB
Saltend Private Gas Turbine Power Plant, UK
B US$200 million
B No reference to DAB
Many, Many more!

O

O

JICA Seminar 2012
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Operation of DB

Difference Between Other Means of Dispute Resolution

DB is established before disputes take place
Selection of DB members is agreed by both parties
DB provides on-site dispute resolution

Preventing disputes from taking place or escalating to
formal disputes

Early settlement of disputes

DB provides regular Site visits and documents review to
remain conversant with project development

DB is more like part of project management, rather than
means of dispute resolution

Key to a successful DB; DB members to gain trust and
regards for their neutrality, impartiality and capability

O O OO oOoOoo
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Operation of DB
Qualifications of DB members

O FIDIC/MDB Harmonized Edition Rules
B Language ability
experience in the kind of Work
experience in interpreting contract documents
Availability for site visits

Impartial and independent of contracting parties
and Engineer

no interest financial or otherwise with
contracting parties and Engineer and with the
contract itself

H Nationality
O Engineers or lawyers?

b
)
e

*

JICA Seminar 2012
©Toshihiko Omoto 2012

Operation of DB
Selection of DB Members/Establishment of DB

O Each party nominate one for the other party’ s approval, two
members nominate the third member for both parties’ approval
— Chairperson

(The chairperson should be of different nationality from the two
contracting parties. )

The parties can make the selection together with the Engineer.
DB members can be selected from a ballot of several candidates.

ooo

Qualifications can be set down in advance (Example)

B Selecting from FIDIC President’s List

B 2 Engineers+1 Lawyer (chairperson)

B 1 member shall be experienced in TBM tunneling work

3
)
i

»
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The Operation of DB

Information to be disclosed in making DB contracts

O Records of any professional or personal relationships
with any director, officer or employee of the Employer,
the Contractor or the Engineer, and any previous
involvement in the overall project of which the
contract forms part

O Records of any employment as a consultant or
otherwise by the Employer, the Contractor or the
Engineer

O Besides, information about the warranty on the
impartiality and independence from the Employer, the
Contractor and the Engineer

Vice Presiden

Operation of DB compev it

Example of Disclosure

_I.‘IIISH.

O In this case, the ™ Frejc
candidate had been Appeiniment of DAB

employed by One Of Thank you for your letier dated inviting me 1o provide a siement of avaulability 1o
the parties until 10 s onaDAB o be constted under this Conaract

years ago for 7 YEAIS 1 have rniswsd e sour eor and am plossed 10 i you of

VAR for this Contract and thai, on the basis of the Project information contained in that leffer,

svailability 1o sorve on 8

then no i nVOIVement 1. Ihave no financial interests with, and am independent of the Parties and the Engineer
H 2. 1am familiar with the Conditions of Contract
since then 3. Lam fluent in the language of ihe Contract
H 4. I have exientive expenence i the type of work that i being undenaken
O The candidate - - N
. 1 undarstand that you have obtained my CV from the list of approved adjudicators published by
warrants his FIDIC
independence ON the Asa maier of disclosure, the Parties and the Engineer should be made aware that hetween the
years 1990 and 1997 | was employed in i the
pal’ty pasition of Contracts Manager for the Far bast, As part of the dubes m that position | prepared
Jouwt Venture Agreements and Subcontiacts for projects on which was involved
often tendered for contracts in joint venture with - and on ai least one occation
subcontracted work 1o this Comnanmy. The last involvement of this nature was 13 years ago in
1995 in connection with the Hyroalactric Project in”™ 1 laft the emplay
in 1997 have not had contact win mnco that time and consider that any

previous involvement with this Company will not affect my independence should 1 be selecied i
#eve &8 a member of the DAB for this Prigect

Thank you for this consideration and 1 look forward 1o hearing back from you

JICA Seminar 2012
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Operation of DB 7 -

Three-Party Agreement
==
O Three-Party Agreement
B Signatures of the 3 parties
O Each Member
O Two Parties
B Assignment of DAB procedures
B Payment

O Retainer Fee
O Daily Fee

JICA Seminar 2012
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Operation of DB - Acquaintance With the Project

First Site Visit
|
O Logistics

B Basis: the DB should be seen as a member of the project team

B Introduction of DB members (The participation of the head office?)

B Participants’ roles in the DB meeting

B Confirmation of contract documents

O Contract Agreement/Conditions of Contract/Bills of
Quantities/Drawings/Programme/other relevant documents

B Secure contract documents for DB
O One set of copies on the site
O An A-5 subsized version for each DB individual

B Building of communication network

B Arrangements &. Preparations (Arrangement of hotel, vehicles,
meeting rooms and equipments)

B Deciding the date of Site Visits (based on the expected progress of
the project)

’.._? JICA Seminar 2012
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Operation of DB-Acquaintance With the Project
First Site Visit (continued)

|
O Discovering potential disputes areas
B Seeds of problems planted at bidding, contract
negotiation and signing stage
O Incompletion in the changed or added terms
B Problems appear right after signing of the contract
Corporation registration
Work permit
Issues in relation to local labors or subcontractors
Problems of Importing and exporting materials and
equipments
Delay of preceding construction
Delay of drawing issuance
Delay in mobilization
O Establishing Problem Solving Project Team
B for the project
B Documentations (Claims) come later

Ooo0O0 Ooooo
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Operation of DB - Acquaintance With the Project
Site Visits

O Frequency: Every 3—4 months

O Length-of-stay: No shorter than three days
B Day 1: Site inspection
B Day 2: Hearing
O Employer, Contractor, Engineer

O The persons concerned besides the parties (If
necessary, the subcontractors, the designer etc. )

B Day 3: Site Visit Report
O Draft and Review/Correction
O Signing and Distribution before leaving Site
O Deciding the date of next Site Visit

JICA Seminar 2012
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Site Visit Agenda (6 — 10 July 2008)

Date Time Place Contents Responsible Participants
Monday 7 08:00 | Hotel DB picked up to Site I | Mr. X DB, Emp, Cont.
Briefing & tour Eng
12:30 | Site Office | Lunch Mr. Y DB, Emp, Cont,
Eng
13:30 Tour to Site 11 & 111 Mr. X DB, Emp, Cont,
Eng
18:30 | Camp Dinner & to Hotel Mr. Y DB, Emp, Cont,
Canteen Eng
Tuesday 8 09:00 | Hotel DB picked up to Site I | Mr. X DB, Emp, Cont,
Emp office for meeting Eng, Sub A&B
12:30 | Site Lunch Mr. Y DB, Emp, Cont,
Canteen Eng, Sub A&B
13:30 Afternoon session & to | Mr. X DB, Emp, Cont,
18:30 Hotel Eng, Sub A&B
Wednesday 9 | 09:00 | Hotel DB picked up to Site DB
office & prepare report
16:00 Deliver/review of DB DB, Emp, Cont,
report & to Hotel Eng, Sub A&B
= JICA Seminar 2012
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Operation of DB-Acquaintance With the Project
Work Between Site Visits

O Sending of Documents
B Monthly reports
Main Variations
Claim Notices/Submissions
Updated Programme
Important Letters other than claim related
O Methods of Sending
B File sending service
B Opening of ftp:// sites

3
)
i
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Methods of Sending (Sample)

/2 FTP Dirrrtary: fip:f {7ure haird n

@ - &t

2rME EEE BTN BRI

W 2 | §8FTP Urestury (efamslaid

O Put on to the web site=

FTP Directory: ftp://

Foot Direciory
LE Vscumerts . . . . . . . .

O Use file sending service
such as www.yousendit.com etc.

(Not expensive, free up to 100MB)

@_. JICA Seminar 2012
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Effects of DB
Dispute Resolution

O Disputes that cannot be solved among the parties and
engineers are referred to DB (Referral)

O DB being well informed of progress/contractual issues
B Taking advantage of regular Site Visits

B Voluminous documents and formal presentation unnecessary
(Simple Position Papers suffice)

B Solves disputes at the site level
B Legal representatives are unnecessary (Should lawyers be
permitted to participate?)
B Swift decisions
O Claims and disputes will not be left unsolved
B The progress of construction will not be hindered
B Disputes will not escalate

B Collaborative relationship is established and maintained
between the parties (for the project)

G»; JICA Seminar 2012
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Effect of DB
Prevention of Disputes

O Effects of Site Visits

B The first Site Visit

O Identifying, and efforts for solving, the problems appeared
before and right after the signing of the contract

O Discovering potential dispute areas and promoting dispute
prevention

B Site Visits

Discovering problems and efforts for dispute prevention
Sometimes technical advices are also available (sensitive to the
parties’ obligation)

Improvement of the relationships (individuals and groups)
among the parties, the Engineer and other concerned persons

Make use of the influence to the third person (subcontract,
designer, relevant government offices and others departments)

Helps maintaining parties’ integrity

O O O OO0
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Effect of DB
Prevention of Disputes (continued)

O DB to be kept informed between Site Visits

B Sensing the parties’ changes in attitude and provide
advices about improvement

B Improving understanding of the contract by Q&A
O Informal/advisory opinion

B DB obtains the trust on neutrality and fairness
through Site Visits etc.

B Informal/advisory opinions are easy to be accepted.

JICA Seminar 2012
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Effect of DB
Informal/advisory opinion

O Informal/Advisory Opinion
B DB is not a consultant

B But, DB may give advice under the parties’ mutual
agreement

B No binding effect (neither on the two parties/Engineer
nor on DB)

B Can become base for negotiations between the parties
B Disputes are settled before escalating
B |s not equal to DRB’s recommendation
O For example
B Incompleteness in the changed or added terms:
Adjustment of interpretation and making of new draft

B Advice on solution that involves the third party (such as
the subcontractor)

@_. JICA Seminar 2012
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The cost of DB
FIDIC’s Explanation

O Retainer
B If required, a business trip to the Site within 28 days
is possible
B DB members are to be conversant with the situation
of the site, and maintain the related documents.
B Covers office expenditure and other costs
O Daily Fee
B Daily fee for site visit
B Days of stay + maximum two days for each way for
travel

B Days needed for documents reviewing for the
referral

O Reasonable expenses such as airfare, hotel fee etc.

i H JICA Seminar 2012
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Cost of DB
Difference Between FIDIC 1999&MDB Edition

O About the Retainer Fee During the
Warranty period
B 1999:“shall be reduced by 50%"
B MDB: “shall be reduced by one third”

O About the Retainer/Daily Fee, when no
description in the contract, and agreement
cannot be reached between the parties
B 1999: No description
B MDB: the “appointing entity/official” may make

the decision

a). JICA Seminar 2012
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Cost of DB: ICSID (International Centre for
Settlement of Investment Disputes) 's Rule

O FIDIC: Fee by ICSID can be agreed

ommend fees scales for either 5 or for the for

An indication of acceptable terms and conditions is provided by the Werld Bank's International Center
for Settlement of Disputes (IC5ID) - see Memorandum of Fees and Expenses for ICSID Arbitrators, 8
March 2004 - that applies for members of Arbitral Tribunals constituted under the ICSIDD Convention,

O ICSID’s Rule: US$3,000/day

Fees and Expenses of Conciliators, Arbitrators and ad froc Committee Members

reasonably  incurred,

5. In addition to reo
ciliat 1 : x, unbess otherwise

mbursement for any direct expens
C mittee members are entitled 1o
. a fee of USS3000 per day o

or other work

d in connection with ances and

mbursement of travel expenses within limits set forth in Administmtive and Financial

proceedings, as well as subsiste

Regulation 14

a}\ JICA Seminar 2012
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Cost of DB
Payment to DB members

O Retainer
B Payment of three months in advance
B If no special mutual agreement, no change for
24 months
O Daily Fee/Actual expenses such as the
travel expenses
B Right after the end of the Site Visit
O Methods of payment
B The Contractor pays 100% at first

B Reimbursement of 50% through progress
payment

B In other words, the Employer can pay by loans

JICA Seminar 2012
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Cost of DB
Cost-effectiveness

O Project without DB - 1
B The exchange of letters is a heavy work, hindering
problems from being solved
B Each one pursues his own profit

B The contracting parties/Engineer don’t get along
well with each other

B Claims are left unsolved

B Tiny disputes may also escalate (global claims,
additional problems of interest and exchange
rates)

B Production and assessment of claim packages

JICA Seminar 2012
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Cost of DB
Cost-effectiveness (continued)

O Project without DB - 2

B Production and assessment of claim
packages
O Additional costs for lawyers, experts and
employees (for long time)
O Enormous cost occurs even if there is no
litigation or arbitration

O Disputes arise between the Employer and the
Consultant on the additional cost of claim
assessment/evaluation work

a?. JICA Seminar 2012
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Cost of DB
Cost-effectiveness — (continued)

O Project without DB - 3
B More enormous cost occurs if disputes
escalate into litigation and arbitration
(lasts for years)
O (Example) Japan:
5 lawyers for each side
O (Example) International:
2 Barristers+3 Solicitors for each side
2 Experts (1 geologist + 1 consulting firm)

a}‘ JICA Seminar 2012
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Cost of DB
Cost-effectiveness (Continuaned)

O Projects with DB

B The cost of DB will be no more than the cost
estimated by experienced Employer/Engineer
and Contractor for production and assessment
of claim packages

B Prevention of gambling in contract
management, improvement of certainty

O Prevention of irrational assessment by the
Employer/Engineer

Engineer acts fairly and reasonably

O
O Prevention of the Contractor's unjustified
claims

O

O

Helps maintaining integrity of the parties
Stability of bidding price

JICA Seminar 2012
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Integrity under DB existence

O Engineer can act more fairly and
impartially than under Old Red Book

O Variation, Additional payment etc.
can be open among the Parties,
Engineer and DB

O These process can help prevention of
corruption

JICA Seminar 2012
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Enforcement of DB Judgment
Dispute Review Board (DRB)

O Board issues a Recommendation

O If either or both parties express
dissatisfaction within specified period
(e.g. 14 days), the Recommendation
is not binding on the parties

O If neither party expresses
dissatisfaction within specified period,
the Recommendation becomes final
and binding.

a}. JICA Seminar 2012
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Enforcement of DB Judgment
Dispute Adjudication Board

O Board issues a Decision

O Party, having expressed dissatisfaction
and intention to commence arbitration,
is entitled to commence arbitration

O Decision shall be complied with as soon
as issued and shall be binding on the
parties until and unless it is revised in
an amicable settlement or an arbitral
award

O If neither party has expressed
dissatisfaction within specified period,
Decision becomes final and binding

JICA Seminar 2012
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Issues on the enforceability of the
DB’s Recommendation or Decision

O DRB’s Recommendation/DAB’s
Decision becomes final and binding
on the parties if neither party
disagree within the specified period.

If a party does not comply with the
final and binging
recommendation/decision, then what?

JICA Seminar 2012
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Issues on the enforceability of the
DAB’s Decision

O One of the parties expressed
dissatisfaction with DAB’s Decision,
but has not complied with it and
never commence arbitration

What can the aggrieved party do to
rectify the situation?

JICA Seminar 2012
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Issues on the enforceability of the
DAB’s Decision —continued-

O An Engineer’s Decision/Dispute
Adjudication Board’s Decision is
enforceable by an arbitral award

ICC Case No. 10619

Contrary to widespread belief, a “binding” but not
“final” decision of an Engineer under the FIDIC
Conditions is enforceable by an arbitral award, in
appropriate circumstances. This has been established
for the first time by the interim award in ICC Case. By
analogy, a “binding” but not “final” decision of a FIDIC
Dispute Adjudication Board should also be enforceable
by an arbitral award in such circumstances.

Reported by Christopher R. Seppéala in the International

Constrgcry'%pzlmazw Review

ar
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Issues on the enforceability of the
DAB’s Decision —continued-

O Arbitral Tribunal did not have jurisdiction
to award enforcement of DB Decision
made under FIDIC Red Book 1999, thus
the award was set aside in:

CRW Joint Operation v PT Perusahaan Gas Negara
(Persero) TBK [2011] SGCA 33

at Court of Appeal, Singapore

JICA Seminar 2012
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Cases of DB
Cases of DAB, Example of wisdom

O Water-supply tunnel project in China
JBIC loans
13 times of site visits form Mar 2003 to Mar 2007
The defect liability period ended in Feb 2008
The DAB contract was extended from Mar 2008
to the end of final discharge of all obligation
O Selecting of DAB members
B The Employer: A Japanese engineer (FIDIC
President's List, advised by Japanese consulting firm)
B The Contractor: An American engineer (DRBF
President)
B The Chairman: International construction lawyer
(FIDIC President’s List, American)
O Recommended by co-members’ agreement
O Chosen by the agreement between the parties

@ JICA Seminar 2012
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Cases of DB
Cases of DRB, Example of wisdom

O Port construction project in Madagascar
B World Bank (20%) and private co-financing
B Site visits were discontinued after the third time
B However, retainer contract being maintained

O Selecting of DB members
B Parties agreed to select from FIDIC President List

B The Employer and the Contractor agreed on the
selection, with assistance by the Engineer

JICA Seminar 2012
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Cases of DB
Cases of DRE (One-person DRB)

O Japan

B A gas turbine plant operation and maintenance
(o/m) contract for 15 years

B Apply DRE (Dispute Review Expert) or One Person
Dispute Review Board for the last 10 years

B Meetings are held once every three months
B No retainer fee, but documents review/drafting
recommendation etc. will be paid by hourly rate
O Selecting of the Experts

B A mediation was held on the fifth year of the
contract under the ADR rule of ICC

B After the mediation concluded successfully, the

Neutral was selected for the DRE

“ JICA Seminar 2012
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Water Supply Tunnel — Kunming, China
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Water Supply Tunnel — Kunming, China
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Practice of Dispute Board

Than you for your

attention
The End

®
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Dispute Boards

Resolution and Avoidance of Disputes in
Construction Contracts

Dr.Eng. Toshihiko Omoto*

1. Concept and History

Construction contracts are typical of incomplete contracts because it is not possible to describe all
contingencies which may, or may not, occur during the course of construction. To cope with those
contingencies, most standard forms of construction contracts provide rules for 1) Risk Sharing, 2)
Variation (Change) and 3) Dispute Resolution. A mere difference of opinions of the parties in the
interpretation of the contract documents often develops to a serious dispute. If the parties fail to
settle the dispute by negotiation, they may go to arbitration or litigation. Every party wants to avoid
arbitration or litigation because they know arbitration and/or litigation take time and need substantial
expenditure. Moreover, in arbitration and litigation, the relationship between the parties gets worse
and the project cannot be completed successfully (and someone will loose face in the end!).

The best way to resolve disagreement is to prevent it from becoming a formal dispute. The primary
duty of a Dispute Board (“DB”) is to avoid disagreements becoming disputes. Making a decision or

“Recommendation” is a secondary role of the DB.

A DB is made up of three (or one depending on the size and complexity of a project) members who
are experienced in and knowledgeable about the type of the construction, interpretation of contract
documents and the DB process and are absolutely independent and impartial. A DB is set up at the
outset of a project and the DB Members are to be given the Contract Documents such as Conditions
of Contract, Drawings, Specifications and Programme so that the Members can be conversant with
the project. The DB visits the Site regularly, say quarterly, to meet the Site people and to observe the
progress and problems, if any, of the project. Between the Site visits, the Engineer or the Parties send
the DB Members the Monthly Progress Report, Claim Notices and other important correspondence
to keep the Members informed. The DB is part of the construction team who assists the parties in
avoiding claims and settling disputes by amicable negotiations. If the parties fail to settle disputes,

they are referred to DB for determination. Since the DB members are familiar with the contract

*Visiting Professor, Graduate School of Management, Kyoto University, Arbitrator, Mediator, Dispute Board
Adjudicator, omoto.toshihiko@nifty.com
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documents and the Site operation and progress of the project, it will not take much time to judge the

dispute. Even if the determination is rejected by one or both parties, it will be the basis for further

negotiation in an amicable manner. Thus, the benefit of DB is prevention of disputes and early

settlement of disputes without embedding adversarial attitudes.

The concept of DB was established during the use of “a four-person joint consulting board” in the

Boundary Dam and Underground Powerhouse Complex Project in the mid-1960s in Washington

State and the tunnelling industry first used the DRB (Dispute Review Board) process in 1975 during

construction of the second bore of the Eisenhower Tunnel in Colorado. It was an overwhelming

success; The DRB heard three disputes during construction and the DRB Recommendations were

accepted. All parties were pleased at the end of the project. In 1980 World Bank promoted a DB

(then called “Claims Board”) on EI Cajon project in Honduras, which was also successful®. In 1995
World Bank Standard Bidding Document published modified FIDIC? conditions which deleted the

usual provision of the “Engineer’s Decision”, giving this task to a DRB.

2. Statistics

The graph, Fig-1, shows the statistics of the

use of DB from 1982 to 2004. The readers
may recognize how DB process has grown
over the last decade. Please note that the
statistics was made mainly based on the
reports from North America and it is assumed
that more projects have wused DB
internationally under FIDIC Conditions of
Contract.

In three mega  projects, Channel
Tunnel/Train/Terminal  (UK-France), Hong
Kong Airport (HK) and Ertan Hydro Project
(PRC), DBs were used successfully.

ALL PROJECTS WITH DRBs

1 600
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Fig-1

! The late Mr. Al Mathews, who was involved in both Boundary Dam and Eisenhower Tunnel projects, persuaded the
Contractor and the Government to use a DB in El Cajon project. He was the founder and the first Chairman of the
Dispute Resolution Board Foundation (DRBF), Seattle, Washington, USA

Fédération Internationale des Ingénieurs-Conseils (International Federation of Consulting Engineers)
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3. DRB, DAB and CDB

There are three principal types of DBs, the Dispute Review Board (“DRB”), the Dispute
Adjudication Board (“DAB”) and the Combined Dispute Board (“CDB”).

(1) DRB

The DRB has been, and is, used in the US widely for these three decades and the dominant form
there. Internationally the World Bank also provided for DRBs in the January 1995 and subsequent
editions of its Standard Bidding Document, Procurement of Works, and continued use until the May
2000 editions, when it adopted the DAB type. The DRB continues in use under ICC Dispute Board
Rules. The DRB issues a Recommendation. Either party may express its dissatisfaction with the
Recommendation by issuing a notice then the parties may continue negotiations or a party can
invoke arbitration or go to court (arbitration is most commonly used in the international business
transaction). If no party expresses dissatisfaction within a specified time, the Recommendation
becomes binding. It is said that a Recommendation of DRB does not “dictate” to the parties and
therefore, is more likely to be the basis for amicable settlement without jeopardizing the parties’

good relationship.

(2) DAB

The DAB issues a decision on the matter of dispute, which is binding on the parties as soon as it is
issued. It currently is the most common form of DB used in international construction contracts. The
parties must comply with it without delay notwithstanding a party’s expression of dissatisfaction.
Depending on the DAB provisions in the conditions of contract, the parties may renegotiate the
issues, or the unsatisfied party may invoke arbitration immediately. Even if objected to, the decision
of the DAB is binding until and unless the parties agree otherwise or the arbitral tribunal decides
differently. Some people argue that DAB is appropriate to the international projects which have
multinational business cultures. Both FIDIC 1999 Conditions of Contract and FIDIC MDB
(Multilateral Development Banks) Harmonised Conditions of Contract provide for DAB although a
DAB is called simply DB” in the MDB Edition.

(3) CDB
The CDB is a unique Board which the ICC? introduced in 2004. As the name shows, it is a process

combining DRB and DAB. The aim of the new creature is to combine the advantages of two basic

% International Chamber of Commerece, this rule was developed by ICC International Court of Arbitration.
http://www.iccwbo.org
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types of DBs, i.e., DRB and DAB; DRB issues a Recommendation and DAB issues a decision.

The CDB operates normally as DRB. However, a party may sometimes need to have a decision
with which the parties will comply immediately even if they wish to challenge it in arbitration. What
is such an occasion when a party requires an immediate decision? A party may go into bankruptcy if
it does not receive claimed payment immediately. A party wants the other party to stop using its
know-how illegally or not in accordance with their licensing agreement because the damage may
become irreversible if compliance has to await a long arbitration. A party may be facing an imminent
threat that the other party will call a performance bond for a large sum of money, to the immediate

and severe detriment of the party which has given the bond.

In deciding whether to use a DAB approach instead of a DRB approach, Sub-Atrticle 6.3 of the ICC

Rules provides that the CDB shall consider, without being limited to, the following factors:

e whether, due to the urgency of the situation or other relevant considerations, a Decision
would facilitate the performance of the Contract or prevent substantial loss or harm to any
Party;

e whether a Decision would prevent disruption of the Contract, and

e whether a Decision is necessary to preserve evidence.

Under the ICC Rules, when a party requests a C —+a Awareness of Claim

decision by DAB and another party objects, the C b  Serving Notice of Claim (FIDIC 53.1)

CDB has the power to determine whether the c 4. (F;:T[\ﬁigi%% %?ntemporary Record

reference should be dealt with acting as a DRB or orseonennn. Neegotiation (FIDIC 52.2 or 53.5)
. . .. E -+ Claim Evaluation (Assessment)

a DAB. The rule is silent as to any time limit by (FIDIC 52.2 or 53.5)

which the Board must determine which process, C
Acceptance
DRB or DAB, should be applied, but presumably Rejectik

it would be early in the formal dispute procedure. Engineer Fixing Rates

ETd (Fpic52.20r53.3)

. E e Engineer's Decision (FIDIC 67.1)
The readers must have noticed that ICC DB

Rules are quite suitable for any type of long term C _Ncceptance
on

contract such as a licensing agreement, a sole | Rgjecti
oo Negotiation (FIDIC 67.2)

agency agreement etc. because ICC Rules are o
-+ f  Arbitration (FIDIC 67.3)

“stand-alone™® In fact, it is reported that a few

¥

contracts in the IT industry have adopted this CDB.

* Christopher Koch in his presentation at the DRBF 8™ Internat Fig-2: Claim and Dispute Procedure
May 2008, used this terminology to compare ICC Rules and FID th
DAB rules as integral part of the conditions. Under FIDIC Red Book 4™ Ed.
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Also, the ICC has adopted it for dispute resolution under the ICC Model Form of Major Projects.
4. Engineer’s Decision and DAB in FIDIC Conditions of Contract

The Engineer, stipulated in the FIDIC Red Book up to 4™ edition 1987°, plays two roles (Dual
Role); on the one hand he acts on behalf of the Employer as his agent to administer the contract, and
supervise the Works, on the other hand, he certifies the progress, fixes the rates and prices of varied
works and evaluates claims as an impartial professional (quasi-adjudicator). The Engineer is
required to make an “Engineer’s Decision”® on a dispute between the Contractor and the
Engineer/Engineer’s Representative or the Employer (see Fig-2). Thus he is expected to facilitate the
dispute resolution effectively.

It is often observed in the operation of FIDIC contract that the latter role of the Engineer is not
functioning properly and that a dispute goes on to arbitration. This is because the Engineer often is
employed by the Employer throughout the project from the outset as a consultant to carry out the
feasibility study, designing, preparation of the tender documents and evaluation of each tender to
award the contract. It is quite understandable that it is very challenging for the Engineer to play the
Dual Role properly; not only has to try to be objective in evaluating possible errors or omissions in
the design phase, but also balance his duty to be “impartial” (under the 4" Ed of the Red Book)
when acting as Engineer, he must judge his own actions or inactions. Even if his role as Engineer is
not the basis of a claim, he nevertheless is in the uncomfortable position of trying to give judgment
between two parties: (1) his valued client, the Employer, from whom he may hope to receive further
work in the future; (2) the Contractor, who if his claim succeeds may cause delay or cost to that
valued client, the Employer. In order to resolve this dilemma, FIDIC has restructured its Red Book
as well as Yellow’ and Silver® Books in 1999, by replacing the Engineer’s Decision with the DAB

process.

5. Establishing and Operating a DB

5.1 Timing
It is often the case that the land acquisition of the construction Site has not been finished, that the
right of way to the Site has not been acquired, that the Drawings for construction have not been

delivered to the Contractor timely, the mobilization of the construction equipment has not been

Conditions of Contract for Works of Civil Engineering Construction
Clause 67; Settlement of Disputes

Conditions of Contract for Plant and Design-Build

Conditions of Contract for EPC Turnkey Projects

o N o O
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complete by the planned date and so on. Thus, problems and difficulties often occur from the very
beginning of a project which have adverse effects to the progress of the contract and perhaps the
entire project. The purpose of a DB is to prevent formal disputes from arising by helping to resolve
disagreements before they escalate to forma disputes, if arise. Therefore, it is obvious that a DB
should be established at the outset of a project to fulfil its purpose. Yet, FIDIC 1999 Yellow Book
and FIDIC 1999 Silver Book provide for an “ad-hoc” DB, established after a dispute has arisen.

From the author’s point of view, the “ad-hoc” DB loses the principal value of the DB concept.

5.2 Qualifications of DB Members

FIDIC Conditions of Contract, ICC Dispute Board Rules and the DRBF® Manual describe similar
qualifications or required attributes of DB members. The following are the ones specified in DRBF
Manual:

Quote:

When nominating prospective Board members, the contracting parties should recognize the
following

necessary attributes:

Complete objectivity, neutrality, impartiality and freedom from bias and conflict of
interest for the duration of the contract.

Dedication to the objectives and principles of the DRB process.

In addition to these attributes, the parties must evaluate the experience and qualifications of the

prospective members for the specific project, with respect to:

Interpretation of contract documents
Resolution of construction disputes

The type of construction involved

The specific construction methods to be used
The dispute-prone facets of the work

Unguote

Each DB member warrants that he/she meets the requirements for the duration of the contract, and

° Dispute Resolution Board Foundation, Seattle, Washington, USA, http://www.drb.org/
© Toshihiko Omoto 6
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shall declare any change which may arise.

5.3 Selection of DB Members

According to FIDIC 1999 Red Book, each of the parties shall hominate one member for the
approval of the other party. The parties shall consult the selected two members and shall agree upon
the third member who shall become the Chairperson. In addition to the required attributes described
above, the Chairperson shall have the ability of running effective meetings in difficult situations.

Whereto find a potential DB member? FIDIC provides for the List of President’s Approved
Dispute Adjudicators which is on its website™. Upon request, DRBF and ICC also will nominate or
appoint DB members. The IDRC (International Dispute Resolution Centre) in Dublin, Ireland (part
of the American Arbitration Association) has alist of persons suitable for DB work, as does the DBF
(Dispute Board Federation). So, also, do the Institution of Engineers of Ireland and the UK ICE

(Ingtitution of Civil Engineers).
6. Cost of aDB

The costs for the DB process consist of two parts, one of which is the remuneration and reasonable
expenses of the DB members and these costs are to be shared equally by the parties. The
remuneration consists of the Monthly Retainer and Daily Fee. According to the General Conditions
of Dispute Board Agreement of the FIDIC Red Book, a Retainer Fee per calendar month shall be
considered as payment in full for, (i) being available on 28 days notice for al Site visits and
hearings; (ii) becoming and remaining conversant with al project developments and maintaining
relevant files; iii) al office and overhead expenses including secretarial services, photocopying and
office supplies incurred in connection with his duties. A Daily fee shall be considered as payment in
full for, (i) each day or part of a day up to a maximum of two days travel time in each direction for
the journey between the Member’s home and the Site, or other location of any other meeting with
the other Members; (ii) each working day on Site visits, hearings or preparing decisions; and iii)

each day spent reading submissions in preparation for a hearing.

Also, typicaly the Contractor provides local transportation for the DB to the Site, and if the Siteis
remote, will provide the DB with Site accommodation and meals, and the cost of this shared with the
Employer. Recovery of the Employer’s share typicaly is accomplished by including it in the next

monthly progressinvoice, or if there are stage payments, then by a separate invoice.

The other part is the costs to be incurred by the parties themselves. The Contractor shall pay for the

costs of travel and accommodation for the company’s staff to participate in the DB Site visits. If a

10 hitp: /wwiidic.org/
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referral is made and hearing is to be held, the Contractor shall pay for costs for preparation of
position papers, the costs for abtaining the experts’ opinion, if necessary, costs for the travel and
accommodation of their company’s staff and their experts to participate in or attend the hearing to be
held at the Site. (Normally, legal counsel do not participate in DB hearings.) The Employer shall pay
for the similar costs of its participation in the process, including those relating to the Engineer, who
typicaly has a large involvement, including drafting Employer written submissions, arranging to

obtain experts’ opinions, and assisting at any hearing.

7. Conclusion

Too often, even though the contract calls for a DB, the parties see the DB as "too expensive" and
because they have no disagreements at the beginning of the contract (the parties being "newly
weds") so they postpone establishing the DB and say "We will establish the DB if we have a dispute
which we cannot settle by friendly discussion.” Or they establish the DB but insist that the DB Site
visits be only annually, instead of quarterly, so they can "save money". These attitudes reflect lack of
experience in use of DBsand lack of understanding that a properly established and maintained DB is

one of the most valuable economies they can accomplish.

What happens if thereis no DB? Typically when claims become serious disputes, both the
Contractor and the Engineer begin exchanging elaborate claims documents, typically prepared with
the help of consultants such as claims consultant companies, expertsin delay analysis, independent
specialists such as geologists or geophysicists, consulting quantity surveyors, and lawyers (both
those internationally prominent and local lawyers of the country of the contract). All of these are

expensive helpers! Those used by the Engineer of course are paid for ultimately by the Employer.

Preparation of these documents takes more than money, it takes alot of time. Inevitably the
documents must be reviewed by the parties managements. Meetings to review and discuss the
documents of both sides will be held, week after week, month after month, as the parties struggle
with each other for victory without having to go on to the further expense and delay of arbitration.
Typicaly, the struggle will continue even after construction has been completed. The Employer will
have to keep staff of the Engineer working longer than the case if claims had been resolved by the
time construction was complete. Similarly, instead of being able to release all staff to other projects,
the Contractor has to keep its key Site staff involved, and if its camp has been demobilized, may
have to find commercial office space, and may have to find rental accommodation locally for its
claim staff. It islikely that some if not al of the experts who have assisted the partiesin preparing
the claims documents will be involved in these meetings. As with document preparation, if the

© Toshihiko Omoto 8



experts are from outside the project country, significant transportation and accommodation costs are
involved in attendance at meetings. Further, if eventually successis obtained in negotiating an
amicable settlement, a very large amount of senior management time will have to be devoted to
those negotiations. Sometimes it is even necessary to employ a mediator to assist the parties, and to
avoid arbitration.

Obvioudly, it is very difficult to budget for these costs. By contrast, a DB can be planned for and
budgeted from the outset.

So let usturn to what happensif a DB is established at the outset and operated properly. The DB
will be familiar with the contract from inception, and from its Site visits plus reading of regular
written reports received between Site visits, the DB will be familiar with the progress of the
construction. From experience on similar projects elsewhere, the DB will be dert to the principal
areas of risk and potential problems. The DB will have the experience to assist the partiesin
avoiding conflict, and when disagreements do arise, in guiding the parties so that amicable
settlement is achieved without elevating the disagreementsinto formal disputes. The most successful
DBs are those which never have to deal with formal written submissions and hold hearings. Instead,
using papers adready in the hands of the persons doing the day-to-day management of the contract,
and informal discussions, they can guide the parties to mutually acceptable resolutions. Typically,
only the Site management staffs are involved with the DB, and the involvement of senior

management of the partiesis not required to reach resolution of disagreements on Site.

If for some reason a particular disagreement unavoidably becomes aformal dispute, the DB will
be resolved to reach its own decision on the dispute quickly, and will control the production of
documents to keep them to a minimum, keep any hearing to the minimum duration necessary to give
each party afair hearing, and then will prepare its decision under atime limit to which they are
bound by their contracts with the parties. They will seek to give a unanimous opinion, and even if it
is not fully acceptable to both parties, it very often forms the basis for further discussions and
negotiations between the parties and leads to a settlement without either party initiating arbitration.
Also, typically in contracts with DBs, all disagreements arising during construction will be resolved
by the time construction is complete.

Clearly, the cost of a DB is asaving compared to the traditional end-of-the-contract battles over

massive claims documents (and counter-claim documents!) dragging on many months after

construction is compl ete.

© Toshihiko Omoto 9
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~Dispute Board~
JICA’s experience, initiative and way forward

Japan International Cooperation Agency (JICA)
JICA Dispute Board Seminar 2012

Outline of the Presentation

Dispute Board (DB) and Multilateral
Development Banks

m Issues to be addressed
m JICA’s Approach

Still, a long way to go....

AE
L3

Dispute Board (DB) and Multilateral

Development Banks (1)

m FIDIC MDB version in the Standard
Bidding Documents (JICA’s SBD for
Works: available since June 2009)

m Funding large scale infrastructures

m Frequent disputes in the contract
implementation

m Progress not at their expectation

Dispute Board (DB) and Multilateral
Development Banks (2)

MDB’s expectation from DB
- Dispute prevention (or rapid resolution)

- “Dissuasive effect” on unreasonable behavior
of the Parties to the Contract

- Enhanced capacity of the Employer in terms
of contract management

- Improvement of the Employer’s reputation

- More participation of good competitors in the
bidding process
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DB under JICA’s ODA Loans

m In a very limited number of projects in
China, Turkey, etc.

O DB member
v Stimulate the dialogue between parties
v Foresee future possible issues and preventive advice

O Executing Agency

v Amicable discussion with contractors with DB for various
contract amendment

v Clear understanding between parties by DB’s explanation
about FIDIC clause and smooth contract implementation

What we hear from Contractors

Arbitration takes forever; DB takes 84days.
Faster. Cheaper.

DB decisions as the basis for argument in

Arbitration

Members familiar with Contracts and Constructions,
whereas arbitrators may not be so

DB right at the site during construction
Arbitration gets smoother and faster

ST

JICA’s Awareness raising activities

m Organized DB dissemination seminars in the
major partner countries: participation of more than 500
government officials and other stakeholders

- India ,Philippine (August, 2008)
-Cambodia, Vietnam (November, 2009)
-Bangladesh (January, 2010)

-Sri Lanka (February, 2010)

m Political dialogue with selected partner countries:
encouraging to know some countries try to integrate DB in their legal
system

m Successfully raised awareness, but also identified
some challenges

Issues to be addressed

1) DB: still a new concept
- Uncertainty of the benefit of DB
- A lot of “how to?”

2) Cost of DB
- Expensive

- “No money if not budgeted”

3) “Level playing field” in the bidding process

4) Prevent “moral hazard” of the contractor

5) Lack of qualified adjudicators in the partner countries




JICA’s Approach

(1) Awareness raising and human resource development

m Enhanced dissemination seminars in Asian
countries in 2012 (This Seminar)

- Indonesia
- Vietnam

- Philippines
- Sri Lanka

m Adjudicator training & assessment
workshops from late 2012 onward
(«—successful workshops in Tokyo in 2010)

JICA’s Approach

(2) Targeting : DB within the project framework
For civil works contracts or contracts involving civil works as
major component procured through ICB

1) Standing with 3 adjudicators in case of:

- contracts of which the estimated amount is
not less than JPY 10 billion subject to the
agreement of the Employer; and

2) Ad hoc in case of contracts of which the
estimated amount is less than JPY 10 billion.

10

it

JICA’s Approach
(3) Budgeting

m [n case of “standing with 3 adjudicators™:

Add an amount covering the whole cost of DB *
in the project cost estimate at the time of JICA’s
appraisal

* including the cost during the defect liability period
m In case of “ad hoc™:

No specific action required at the time of JICA’s
appraisal: Potential cost of DB is deemed to be
included in the contingency.

11

JICA’s Approach
(4) Level playing field & moral hazard

m In case of “standing with 3 adjudicators:

Put the half amount * in the provisional sum to
cover the cost borne by the Employer

* including the cost during the defect liability period
m In case of “ad hoc™:

For the same purpose, put an appropriate
amount/year * or 1% of the estimated contract
amount in the provisional sum, whichever is
smaller

* including the cost during the defect liability period

12




JICA’s Approach

(5) Want to set up a DB.....but how?

m Prepare a guide for practitioners in 2012
- concise;
- practical; and
- action-oriented

13
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Still, a long way to go....

m Skepticism....even in donors/consultants
(never learn before doing)

m New challenges (e.g. a DB for multiple
contracts/lots)

14

Thank you for your attention!
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