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FOREWORD
ICC has always aimed to provide the international
business community with dispute resolution services
adapted to its various needs.  These include arbitration,
ADR, expertise and, most recently, a service for
establishing and using Dispute Boards.  Each of these
services has its own characteristics and utility.  It is up to
the parties to determine which of them – or which
combination of them – is best suited to their particular
needs.

Arbitration is the only one which results in an award by a
tribunal that is enforceable at law.  Determinations made
by Dispute Boards are not enforceable at law as such,
although they may become contractually binding on the
parties as described below.  Hence, Dispute Board
members do not act as arbitrators.

ADR is primarily intended to help parties arrive at a
settlement agreement in relation to a particular dispute.
Unlike Dispute Boards, which are standing bodies set up
to deal with disputes as they arise, ADR is designed to
deal with disputes on a one-off basis.  ADR proceedings
are administered by ICC under its ADR Rules.

The purpose of expertise proceedings is to provide parties
with an expert’s report on a particular issue.  These
proceedings are administered by ICC pursuant to its Rules
for Expertise.

WHAT ARE DISPUTE BOARDS?

Dispute Boards (DBs) are normally set up at the outset of
a contract and remain in place and are remunerated
throughout its duration.  Comprising one or three
members thoroughly acquainted with the contract and
its performance, the DB informally assists the parties, if
they so desire, in resolving disagreements arising in the
course of the contract and it makes recommendations or
decisions regarding disputes referred to it by any of the
parties.  DBs have become a standard dispute resolution
mechanism for contractual disputes arising in the course
of mid- or long-term contracts.

ICC DISPUTE BOARD DOCUMENTS
ICC offers the international businesses community a set
of documents providing a comprehensive and flexible
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framework for establishing and operating DBs in a wide
range of contracts in different industries.  These
documents comprise the ICC Dispute Board Rules, the
ICC Model Dispute Board Member Agreement and the
Standard ICC Dispute Board Clauses.

The Rules are designed to govern the Dispute Board
proceedings.

The Dispute Board Member Agreement covers such
matters as the DB member’s undertaking, the
remuneration to be paid to the DB member and the
duration of the agreement.  The parties and the DB
members are, of course, free to add to or modify the
model as they may all agree.  They should verify the
enforceability of the agreement under applicable law and
should also ensure compliance with any requirements
necessary for the enforceability of the agreement.

The Standard ICC Dispute Board Clauses consist of three
alternatives, each providing for a different type of Dispute
Board, followed by arbitration as the ultimate recourse if
a dispute is not resolved through the Dispute Board.  The
parties may choose whichever kind of Dispute Board is
most appropriate, given the nature of their contract and
their relationship.  ICC does not favour any one type of
DB over the others.  When incorporating one of the
clauses in their contract, parties are advised to verify its
enforceability under applicable law.

TYPES OF DISPUTE BOARDS

The three alternative types of Dispute Board available to
parties under the ICC DB Rules are as follows:

• Dispute Review Board (‘DRB’)

The DRB issues ‘Recommendations’ with respect to any
dispute referred to it and constitutes a relatively
consensual approach to dispute resolution.  If no party
expresses dissatisfaction with a Recommendation within
a stated time period, the parties contractually agree to
comply with the Recommendation.  If a party does express
dissatisfaction with the Recommendation within such time
period, that party may submit the entire dispute to
arbitration, if the parties have so agreed, or the courts.
Pending a ruling by the arbitral tribunal or the court, the
parties may voluntarily comply with the Recommendation
but are not bound to do so.
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• Dispute Adjudication Board (‘DAB’)

The DAB issues ‘Decisions’ with respect to any dispute
referred to it and constitutes a less consensual approach
to dispute resolution.  By contractual agreement, the
parties must comply with a Decision without delay as soon
as they receive it.  If a party expresses dissatisfaction with
a Decision within a stated time period, it may submit the
dispute to final resolution by arbitration, if the parties
have so agreed, or the courts, but the parties meanwhile
remain contractually bound to comply with the Decision
unless and until the arbitral tribunal or court rules
otherwise.  If no party expresses dissatisfaction with a
Decision within the stated time period, the parties
contractually agree to remain bound by it.

• Combined Dispute Board (‘CDB’)

The CDB normally issues Recommendations with respect
to any dispute referred to it but may issue a Decision if a
party so requests and no other party objects.  In the event
of an objection, the CDB will decide whether to issue a
Recommendation or a Decision on the basis of the criteria
set forth in the Rules. The CDB thus offers an
intermediate approach between the DRB and the DAB.

The essential difference between a Decision and a
Recommendation is that the parties are required to
comply with the former without delay as soon as they
receive it, whereas a Recommendation must be complied
with only if no party expresses dissatisfaction within a
stated time limit.  In either case, if a party is dissatisfied
with a DB’s determination of a given dispute, it may refer
the dispute to arbitration, if the parties have so agreed,
or the courts, in order to obtain an enforceable award or
judgement.  The DB’s determination is admissible in any
such further proceedings.

ICC DISPUTE BOARD CENTRE

Under the ICC DB Rules, ICC does not administer Dispute
Board proceedings, but plays a subsidiary role that may
cover appointing DB Members and reviewing DB
decisions as to form at the parties’ request.  These
functions are performed by the ICC Dispute Board
Centre, which is separate from the ICC International Court
of Arbitration, the ICC International Centre for Expertise
and the ICC ADR Secretariat.
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STANDARD ICC DISPUTE BOARD CLAUSES

ICC offers parties three different kinds of Dispute Board
under its Dispute Board Rules.  Parties should select the
clause that corresponds to the type of Dispute Board they
wish to use.  ICC does not favour any one of these three
types of Dispute Board over the others.

While ICC recommends the use of the standard clauses,
the parties should verify their enforceability under
applicable law.

ICC DISPUTE REVIEW BOARD FOLLOWED BY
ICC ARBITRATION IF REQUIRED

The Parties hereby agree to establish a Dispute Review
Board (‘DRB’) in accordance with the Dispute Board Rules
of the International Chamber of Commerce (the ‘Rules’),
which are incorporated herein by reference. The DRB
shall have [one/three] member[s] appointed in this
Contract or appointed pursuant to the Rules.

All disputes arising out of or in connection with the present
Contract shall be submitted, in the first instance, to the
DRB in accordance with the Rules. For any given dispute,
the DRB shall issue a Recommendation in accordance
with the Rules.

If any Party fails to comply with a Recommendation when
required to do so pursuant to the Rules, the other Party
may refer the failure itself to arbitration under the Rules
of Arbitration of the International Chamber of Commerce
by one or more arbitrators appointed in accordance with
the said Rules of Arbitration.

If any Party sends a written notice to the other Party and
the DRB expressing its dissatisfaction with a
Recommendation, as provided in the Rules, or if the DRB
does not issue the Recommendation within the time limit
provided in the Rules, or if the DRB is disbanded pursuant
to the Rules, the dispute shall be finally settled under the
Rules of Arbitration of the International Chamber of
Commerce by one or more arbitrators appointed in
accordance with the said Rules of Arbitration.
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ICC DISPUTE ADJUDICATION BOARD
FOLLOWED BY ICC ARBITRATION IF REQUIRED

The Parties hereby agree to establish a Dispute
Adjudication Board (‘DAB’) in accordance with the
Dispute Board Rules of the International Chamber of
Commerce (the ’Rules’), which are incorporated herein
by reference. The DAB shall have [one/three] member[s]
appointed in this Contract or appointed pursuant to the
Rules.

All disputes arising out of or in connection with the present
Contract shall be submitted, in the first instance, to the
DAB in accordance with the Rules. For any given dispute,
the DAB shall issue a Decision in accordance with the
Rules. *

If any Party fails to comply with a Decision when required
to do so pursuant to the Rules, the other Party may refer
the failure itself to arbitration under the Rules of
Arbitration of the International Chamber of Commerce
by one or more arbitrators appointed in accordance with
the said Rules of Arbitration.

If any Party sends a written notice to the other Party and
the DAB expressing its dissatisfaction with a Decision, as
provided in the Rules, or if the DAB does not issue the
Decision within the time limit provided for in the Rules,
or if the DAB is disbanded pursuant to the Rules, the
dispute shall be finally settled under the Rules of
Arbitration of the International Chamber of Commerce
by one or more arbitrators appointed in accordance with
the said Rules of Arbitration.
[* Parties may, if they wish, provide for review by ICC of a
DAB’s Decisions by inserting the following text in place of the
asterisk above: The DAB shall submit each Decision to ICC
for review in accordance with Article 21 of the Rules.]

ICC COMBINED DISPUTE BOARD FOLLOWED
BY ICC ARBITRATION IF REQUIRED

The Parties hereby agree to establish a Combined Dispute
Board (‘CDB’) in accordance with the Dispute Board Rules
of the International Chamber of Commerce (the ‘Rules’),
which are incorporated herein by reference. The CDB

Standard ICC Dispute Board Clauses
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shall have [one/three] member[s] appointed in this
Contract or appointed pursuant to the Rules.

All disputes arising out of or in connection with the present
Contract shall be submitted, in the first instance, to the
CDB in accordance with the Rules. For any given dispute,
the CDB shall issue a Recommendation unless the Parties
agree that it shall render a Decision or it decides to do so
upon the request of a Party and in accordance with the
Rules. *

If any Party fails to comply with a Recommendation or a
Decision when required to do so pursuant to the Rules,
the other Party may refer the failure itself to arbitration
under the Rules of Arbitration of the International
Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules of Arbitration.

If any Party sends a written notice to the other Party and
the CDB expressing its dissatisfaction with a
Recommendation or a Decision as provided for in the
Rules, or if the CDB does not issue the Recommendation
or Decision within the time limit provided for in the Rules,
or if the CDB is disbanded pursuant to the Rules, the
dispute shall be finally settled under the Rules of
Arbitration of the International Chamber of Commerce
by one or more arbitrators appointed in accordance with
the said Rules of Arbitration.
[*Parties may, if they wish, provide for review by ICC of a
CDB’s Decisions by inserting the following text in place of the
asterisk above:  The CDB shall submit each Decision to ICC
for review in accordance with Article 21 of the Rules.]

Standard ICC Dispute Board Clauses
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DISPUTE BOARD RULES OF THE
INTERNATIONAL CHAMBER OF COMMERCE

INTRODUCTORY PROVISIONS

Article 1
Scope of the Rules

Dispute Boards established in accordance with the
Dispute Board Rules of the International Chamber of
Commerce (the ‘Rules’) aid the Parties in resolving their
business disagreements and disputes.  They may provide
informal assistance or issue Determinations.  Dispute
Boards are not arbitral tribunals and their Determinations
are not enforceable like arbitral awards.  Rather, the
Parties contractually agree to be bound by the
Determinations under certain specific conditions set forth
herein.  In application of the Rules, the International
Chamber of Commerce (‘ICC’), through the ICC Dispute
Board Centre (‘the Centre’), can provide administrative
services to the Parties, which include appointing Dispute
Board Members, deciding upon challenges to Dispute
Board Members, and reviewing Decisions.

Article 2
Definitions

In the Rules:

(i) ‘Contract’ means the agreement of the Parties that
contains or is subject to provisions for establishing a
Dispute Board under the Rules.

(ii) ‘Determination’ means either a Recommendation
or a Decision, issued in writing by the Dispute Board,
as described in the Rules.

(iii) ‘Dispute’ means any disagreement arising out of or
in connection with the Contract which is referred to
a Dispute Board for a Determination under the terms
of the Contract and pursuant to the Rules.

(iv) ‘Dispute Board (‘DB’) means a Dispute Review Board
(‘DRB’), a Dispute Adjudication Board (‘DAB‘) or a
Combined Dispute Board (‘CDB’), composed of one
or three Dispute Board members (‘DB Members’).
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(v) ‘Party’ means a party to the Contract and includes
one or more parties, as appropriate.

Article 3
Agreement to Submit to the Rules

Unless otherwise agreed, the Parties shall establish the
DB at the time of entering into the Contract.  The Parties
shall specify whether the DB shall be a DRB, a DAB or a
CDB.

TYPES OF DISPUTE BOARDS

Article 4
Dispute Review Boards (DRBs)

1

DRBs issue Recommendations with respect to Disputes.

2

Upon receipt of a Recommendation, the Parties may
comply with it voluntarily but are not required to do so.

3

If no Party has sent a written notice to the other Party and
the DRB expressing its dissatisfaction with a
Recommendation within 30 days of receiving it, the
Recommendation shall become binding on the Parties.
The Parties shall thereafter comply with such
Recommendation without delay, and they agree not to
contest it insofar as such agreement can validly be made.

4

If any Party fails to comply with a Recommendation when
required to do so pursuant to this Article 4, the other
Party may refer the failure itself to arbitration, if the Parties
have so agreed, or, if not, to any court of competent
jurisdiction.

5

Any Party that is dissatisfied with a Recommendation shall,
within 30 days of receiving it, send a written notice
expressing its dissatisfaction to the other Party and the
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DRB.  For information purposes, such notice may specify
the reasons for such Party’s dissatisfaction.

6

If any Party submits such a written notice expressing its
dissatisfaction with a Recommendation, or if the DRB does
not issue its Recommendation within the time limit
prescribed in Article 20, or if the DRB is disbanded
pursuant to the Rules before a Recommendation
regarding a Dispute has been issued, the Dispute in
question shall be finally settled by arbitration, if the parties
have so agreed, or, if not, by any court of competent
jurisdiction.

Article 5
Dispute Adjudication Boards (DABs)
1

DABs issue Decisions with respect to Disputes.

2

A Decision is binding on the Parties upon its receipt.  The
Parties shall comply with it without delay, notwithstanding
any expression of dissatisfaction pursuant to this
Article 5.

3

If no Party has sent a written notice to the other Party and
the DAB expressing its dissatisfaction with the Decision
within 30 days of receiving it, the Decision shall remain
binding on the Parties.  The Parties shall continue to
comply with the Decision, and they agree not to contest
it insofar as such agreement can validly be made.

4

If any Party fails to comply with a Decision when required
to do so pursuant to this Article 5, the other Party may
refer the failure itself to arbitration, if the Parties have so
agreed, or, if not, to any court of competent jurisdiction.

5

Any Party that is dissatisfied with a Decision shall, within
30 days of receiving it, send a written notice expressing
its dissatisfaction to the other Party and the DAB.  For
information purposes, such notice may specify the reasons
for such Party’s dissatisfaction.
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6

If any Party submits such a written notice expressing its
dissatisfaction with a Decision, or if the DAB does not
issue its Decision within the time limit prescribed in Article
20, or if the DAB is disbanded pursuant to the Rules before
a Decision regarding a Dispute has been issued, the
Dispute in question shall be finally settled by arbitration,
if the Parties have so agreed, or, if not, by any court of
competent jurisdiction.  Until the Dispute is finally settled
by arbitration or otherwise, or unless the arbitral tribunal
or the court decides otherwise, the Parties remain bound
to comply with the Decision.

Article 6
Combined Dispute Boards (CDBs)

1

CDBs issue Recommendations with respect to Disputes,
pursuant to Article 4, but they may issue Decisions,
pursuant to Article 5, as provided in paragraphs 2 and 3 of
this Article 6.

2

If any Party requests a Decision with respect to a given
Dispute and no other Party objects thereto, the CDB shall
issue a Decision.

3

If any Party requests a Decision and another Party objects
thereto, the CDB shall make a final decision as to whether
it will issue a Recommendation or a Decision.  In so
deciding, the CDB shall consider, without being limited
to, the following factors:

- whether, due to the urgency of the situation or other
relevant considerations, a Decision would facilitate the
performance of the Contract or prevent substantial
loss or harm to any Party;

- whether a Decision would prevent disruption of the
Contract; and

- whether a Decision is necessary to preserve
evidence.
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4

Any request for a Decision by the Party referring a Dispute
to the CDB shall be made in the Statement of Case under
Article 17.  Any such request by another Party should be
made in writing no later than in its Response under
Article 18.

ESTABLISHMENT
OF THE DISPUTE BOARD

Article 7
Appointment of the DB Members

1

The DB shall be established in accordance with the
provisions of the Contract or, where the Contract is silent,
in accordance with the Rules.

2

Where the Parties have agreed to establish a DB in
accordance with the Rules but have not agreed on the
number of DB Members, the DB shall be composed of
three members.

3

Where the Parties have agreed that the DB shall have a
sole DB Member, they shall jointly appoint the sole DB
Member.  If the Parties fail to appoint the sole DB Member
within 30 days after signing the Contract or within 30
days after the commencement of any performance under
the Contract, whichever occurs earlier, or within any other
time period agreed upon by the Parties, the sole DB
Member shall be appointed by the Centre upon the
request of any Party.

4

When the DB is composed of three DB Members, the
Parties shall jointly appoint the first two DB Members.  If
the Parties fail to appoint one or both DB Members
within 30 days after signing the Contract or within 30
days after the commencement of any performance
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under the Contract, whichever occurs earlier, or within
any other time period agreed upon by the Parties, both
DB Members shall be appointed by the Centre upon the
request of any Party.

5

The third DB Member shall be proposed to the Parties by
the two DB Members within 30 days following the
appointment of the second DB Member.  If the Parties do
not appoint the proposed third DB Member within 15
days from their receipt of the proposal, or if the two DB
Members fail to propose the third DB Member, the third
DB Member shall be appointed by the Centre upon the
request of any Party.  The third DB Member shall act as
chairman of the DB unless all DB Members agree upon
another chairman with the consent of the Parties.

6

When a DB Member has to be replaced due to death,
resignation or termination, the new DB Member shall be
appointed in the same manner as the DB Member being
replaced, unless otherwise agreed by the Parties.  All
actions taken by the DB prior to the replacement of a DB
Member shall remain valid.  When the DB is composed of
three DB Members and one of the DB Members is to be
replaced, the other two shall continue to be DB Members.
Prior to the replacement of the DB Member, the two
remaining DB Members shall not hold hearings or issue
Determinations without the agreement of all of the
Parties.

7

The appointment of any DB Member shall be made by
the Centre upon the request of any Party in the event
that the Centre is satisfied that there is a sufficient basis
for doing so.

8

When appointing a DB Member, the Centre shall consider
the prospective DB Member’s qualifications relevant to
the circumstances, availability, nationality and relevant
language skills, as well as any observations, comments or
requests made by the Parties.
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OBLIGATIONS OF THE DISPUTE BOARD
MEMBERS

Article 8
Independence

1

Every DB Member must be and remain independent of
the Parties.

2

Every prospective DB Member shall sign a statement of
independence and disclose in writing to the Parties, to
the other DB Members, and to the Centre, if such DB
Member is to be appointed by the Centre, any facts or
circumstances which might be of such a nature as to call
into question the DB Member’s independence in the eyes
of the Parties.

3

A DB Member shall immediately disclose in writing to the
Parties and the other DB Members any facts or
circumstances of a similar nature which may arise in the
course of such DB Member’s tenure.

4

Should any Party wish to challenge a DB Member on the
basis of an alleged lack of independence or otherwise,
it may, within 15 days of learning of the facts upon which
the challenge is based, submit to the Centre a request
for a decision upon the challenge including a written
statement of such facts.  The Centre will finally decide
the challenge after having given the challenged DB
Member as well as any other DB Members and the other
Party an opportunity to comment on the challenge.

5

If a DB Member is successfully challenged, that DB
Member’s Agreement with the Parties shall be
terminated forthwith.  The resulting vacancy shall be
filled following the procedure used to appoint the
challenged DB Member, unless otherwise agreed by the
Parties.
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Article 9
Work of the DB and Confidentiality
1

By accepting to serve, DB Members undertake to carry
out their responsibilities in accordance with the Rules.

2

Unless otherwise agreed by the Parties or otherwise
required by applicable law, any information obtained by a
DB Member during the course of the DB’s activities shall
be used by the DB Member only for the purposes of the
DB’s activities and shall be treated by the DB Member as
confidential.

3

Unless otherwise agreed by the Parties, a DB Member
shall not act in any judicial, arbitration or similar
proceedings relating to any Dispute, whether as a judge,
as an arbitrator, as an expert, or as a representative or
advisor of a Party.

Article 10
DB Member Agreement

1

Before commencing DB activities, every DB Member shall
sign with all of the Parties a DB Member Agreement. If
there are three DB Members, each DB Member
Agreement shall have substantive terms that are identical
to the other DB Member Agreements, unless otherwise
agreed by the Parties and the DB Member concerned.

2

The Parties may at any time, without cause and with
immediate effect, jointly terminate the DB Member
Agreement of any DB Member but shall pay the Monthly
Retainer Fee to such DB Member for a minimum of three
months following the termination, unless otherwise
agreed by the Parties and the DB Member concerned.

3

Every DB Member may terminate the DB Member
Agreement at any time by giving a minimum of three
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months’ written notice to the Parties, unless otherwise
agreed by the Parties and the DB Member concerned.

OBLIGATION TO COOPERATE

Article 11
Providing of Information
1

The Parties shall fully cooperate with the DB and
communicate information to it in a timely manner.  In
particular, the Parties and the DB shall cooperate to ensure
that, as soon as possible after the DB is constituted, the
DB becomes fully informed about the Contract and its
performance by the Parties.

2

The Parties shall ensure that the DB is kept informed of
the performance of the Contract and of any
disagreements arising in the course thereof by such
means as progress reports, meetings and, if relevant to
the Contract, site visits.

3

The DB shall, after consultation with the Parties, inform
the Parties in writing of the nature, format and frequency
of any progress reports that the Parties shall send to the
DB.

4

If requested by the DB, the Parties, during meetings and
site visits, shall provide the DB with adequate working
space, accommodation, means of communication, typing
facilities and all necessary office and information
technology equipment allowing the DB to fulfil its
functions.

Article 12
Meetings and Site Visits
1

At the beginning of its activities the DB shall, in
consultation with the Parties, establish a schedule of
meetings and, if relevant to the Contract, site visits.  The
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frequency of scheduled meetings and site visits shall be
sufficient to keep the DB informed of the performance
of the Contract and of any disagreements.  Unless
otherwise agreed by the Parties and the DB, when site
visits are relevant to the Contract, there shall be a
minimum of three such visits per year. The Parties and
the DB shall attend all such meetings and site visits.  In
the event that a Party fails to attend, the DB may
nevertheless decide to proceed.  In the event that a DB
Member fails to attend, the DB may proceed if the Parties
so agree or if the DB so decides.

2

Site visits occur at the site or sites where the Contract is
being performed. Meetings can be held at any location
agreed by the Parties and the DB.  If they do not agree on
where to hold a meeting, the location shall be decided by
the DB after consultation with the Parties.

3

During scheduled meetings and site visits the DB shall
review the performance of the Contract with the Parties
and may provide informal assistance, pursuant to Article
16, with respect to any disagreements.

4

Any Party may request an urgent meeting or site visit
outside the scheduled meetings and site visits.  The DB
Members shall accommodate such a request at the
earliest possible time and shall make best efforts to make
themselves available for such urgent meetings or site
visits within 30 days of the request.

5

After every meeting and site visit, the DB shall prepare a
written summary of such meeting or site visit including a
list of those present.

Article 13
Written Notifications or Communications; Time
Limits

1

All written notifications or communications, including any
enclosures or attachments, from a Party to the DB or
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from the DB to the Parties shall be communicated
simultaneously to all Parties and DB Members at the
address on record for each DB Member and Party.

2

Written notifications or communications shall be sent in
the manner agreed between the Parties and the DB or in
any manner that provides the sender with proof of the
sending thereof.

3

A notification or communication shall be deemed to have
been made on the date that it was received by the
intended recipient or by its representative or would have
been received if made in accordance with this Article 13.

4

Periods of time specified in or fixed under the Rules shall
start to run on the day following the date a notification or
communication is deemed to have been made in
accordance with the preceding paragraph.  When the
day next following such date is an official holiday or non-
business day in the country in which the notification or
communication is deemed to have been made, the
period of time shall commence on the first following
business day.  Official holidays or non-business days are
included in the calculation of the period of time.  If the
last day of the relevant period of the time granted is an
official holiday or non-business day in the country where
the notification or communication is deemed to have
been made, the period of time shall expire at the end of
the first following business day.

OPERATION OF THE DISPUTE BOARD

Article 14
Beginning and End of the DB’s Activities

1

The DB shall begin its activities after every DB Member
and the Parties have signed the DB Member
Agreement(s).
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2

Unless otherwise agreed by the Parties, the DB shall end
its activities upon receiving notice from the Parties of
their joint decision to disband the DB.

3

Any dispute which may arise after the DB has been
disbanded shall be finally settled by arbitration, if the
Parties have so agreed, or, if not, by any court of
competent jurisdiction.

Article 15
Powers of the DB
1

The proceedings before the DB shall be governed by the
Rules and, where the Rules are silent, by any rules which
the Parties or, failing them, the DB may settle on.  In
particular, in the absence of an agreement of the Parties
with respect thereto, the DB shall have the power, inter
alia, to:
- determine the language or languages of the

proceedings before the DB, due regard being given to
all relevant circumstances, including the language of
the Contract;

- require the Parties to produce any documents that the
DB deems necessary in order to issue a Determination;

- call meetings, site visits and hearings;
- decide on all procedural matters arising during any

meeting, site visit or hearing;
- question the Parties, their representatives and any

witnesses they may call, in the sequence it chooses;
- issue a Determination even if a Party fails to comply

with a request of the DB;
- take any measures necessary for it to fulfil its function

as a DB.

2

Decisions of the DB regarding the rules governing the
proceedings shall be taken by the sole DB Member or,
when there are three DB Members, by majority vote.  If
there is no majority, the Decision shall be made by the
chairman of the DB alone.
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3

The DB may take measures for protecting trade secrets
and confidential information.

4

If the Contract has more than two Parties, the application
of the Rules may be adapted, as appropriate, to apply to
the multiparty situation, by agreement of all of the Parties
or, failing such agreement, by the DB.

PROCEDURES BEFORE THE DISPUTE BOARD

Article 16
Informal Assistance with Disagreements

1

On its own initiative or upon the request of any Party and
in either case with the agreement of all of the Parties, the
DB may informally assist the Parties in resolving any
disagreements that may arise during the performance of
the Contract.  Such informal assistance may occur during
any meeting or site visit.  A Party proposing the informal
assistance of the DB shall endeavour to inform the DB
and the other Party thereof well in advance of the meeting
or site visit during which such informal assistance would
occur.

2

The informal assistance of the DB may take the form of a
conversation among the DB and the Parties; separate
meetings between the DB and any Party with the prior
agreement of the Parties; informal views given by the
DB to the Parties; a written note from the DB to the
Parties; or any other form of assistance which may help
the Parties resolve the disagreement.

3

The DB, if called upon to make a Determination
concerning a disagreement with respect to which it has
provided informal assistance, shall not be bound by any
views, either oral or in writing, which it may have given in
the course of its informal assistance.
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Article 17
Formal Referral of Disputes for a
Determination; Statement of Case

1

Any Party shall refer a Dispute to the DB by submitting a
written statement of its case (the ‘Statement of Case’) to
the other Party and the DB.  The Statement of Case shall
include:

- a clear and concise description of the nature and
circumstances of the Dispute;

- a list of the issues submitted to the DB for a
Determination and a presentation of the referring
Party’s position thereon;

- any support for the referring Party’s position such as
documents, drawings, schedules and correspondence;

- a statement of what the referring Party requests the DB
to determine; and

- in the case of a CDB, if the referring Party wishes the
CDB to issue a Decision, its request for a Decision and
the reasons why it believes that the CDB should issue a
Decision rather than a Recommendation.

2

The date on which the Statement of Case is received by
the sole DB Member or the chairman of the DB, as the
case may be, shall, for all purposes, be deemed to be the
date of the commencement of the referral (the ‘Date of
Commencement’).

3

The Parties remain free to settle the Dispute, with or
without the assistance of the DB, at any time.

Article 18
Response and Additional Documentation

1

Unless the Parties agree otherwise or the DB orders
otherwise, the responding Party shall respond to the
Statement of Case in writing (the ‘Response’) within
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30 days of receiving the Statement of Case.  The Response
shall include:

- a clear and concise presentation of the responding
Party’s position with respect to the Dispute;

- any support for its position such as documents, drawings,
schedules and correspondence;

- a statement of what the responding Party requests the
DB to determine;

- in the case of a CDB, a response to any request for a
Decision made by the referring Party, or if the referring
Party has not made such a request, any request for a
Decision by the responding Party, including the reasons
why it believes that the CDB should issue the type of
Determination it desires.

2

The DB may at any time request a Party to submit
additional written statements or documentation to assist
the DB in preparing its Determination.  Each such
request shall be communicated in writing by the DB to
the Parties.

Article 19
Organization and Conduct of Hearings

1

A hearing regarding a Dispute shall be held unless the
Parties and the DB agree otherwise.

2

Unless the DB orders otherwise, hearings shall be held
within 15 days of the date on which the sole DB Member
or the chairman of the DB, as the case may be, receives
the Response.

3

Hearings shall be held in the presence of all DB Members
unless the DB decides, in the circumstances and after
consultation with the Parties, that it is appropriate to hold
the hearing in the absence of a DB Member; provided,
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however, that prior to the replacement of a DB member
a hearing may be held with the two remaining DB
members only with the agreement of all of the Parties
pursuant to Article 7(6).

4

If any of the Parties refuses or fails to take part in the DB
procedure or any stage thereof, the DB shall proceed
notwithstanding such refusal or failure.

5

The DB shall be in full charge of the hearings.

6

The DB shall act fairly and impartially and ensure that
each Party has a reasonable opportunity to present its
case.

7

The Parties shall appear in person or through duly
authorized representatives who are in charge of the
performance of the Contract.  In addition, they may be
assisted by advisors.

8

Unless the DB decides otherwise, the hearing shall
proceed as follows:

- presentation of the case, first by the referring Party and
then by the responding Party;

- identification by the DB to the Parties of any matters
that need further clarification;

- clarification by the Parties concerning the matters
identified by the DB;

- responses by each Party to clarifications made by the
other Party, to the extent that new issues have been
raised in such clarifications.

9

The DB may request the Parties to provide written
summaries of their presentations.

10

The DB may deliberate at any location it considers
appropriate before issuing its Determination.
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DETERMINATIONS OF THE DISPUTE BOARD

Article 20
Time Limit for Rendering a Determination
1

The DB shall issue its Determination promptly and, in any
event, within 90 days of the Date of Commencement as
defined in Article 17(2).  However, the Parties may agree
to extend the time limit.  In deciding whether to do so,
the Parties shall consult with the DB and shall take into
account the nature and complexity of the Dispute and
other relevant circumstances.

2

When the Parties have agreed to submit Decisions to ICC
for review, the time limit for issuing a Decision shall be
extended by the time required for the Centre to review
the Decision.  The Centre shall complete its review within
30 days of its receipt of the Decision or of the payment of
the administrative fee referred to in Article 3 of the
Appendix, whichever occurs later.  However, if additional
time for such review is required, the Centre shall notify
the DB and the Parties thereof in writing before the
expiration of the 30 days, specifying the new date by
which the Centre’s review shall be completed.

Article 21
Review of Decisions by the Centre

Where the Parties have provided for review by ICC of the
Decisions of a DAB or CDB, the DB shall submit the
Decision in draft form to the Centre before it is signed.
Each Decision must be accompanied by the registration
fee referred to in Article 3 of the Appendix.  The Centre
may lay down modifications only as to the form of the
Decision.  No such Decision shall be signed by the DB
Members or communicated to the Parties prior to the
Centre’s approval of such Decision.

Article 22
Contents of a Determination

Determinations shall indicate the date on which they are
issued and shall state the findings of the DB as well as the
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reasons upon which they are based.  Determinations may
also include, without limitation and not necessarily in the
following order:

- a summary of the Dispute, the respective positions of
the Parties and the Determination requested;

- a summary of the relevant provisions of the Contract;

- a chronology of relevant events;

- a summary of the procedure followed by the DB; and

- a listing of the submissions and documents provided by
the Parties in the course of the procedure.

Article 23
Making of the Determination

When the DB is composed of three DB Members, the DB
shall make every effort to achieve unanimity.  If this
cannot be achieved, a Determination is given by a majority
decision.  If there is no majority, the Determination shall
be made by the chairman of the DB alone.  Any DB
Member who disagrees with the Determination shall give
the reasons for such disagreement in a separate written
report that shall not form part of the Determination but
shall be communicated to the Parties.  Any failure of a DB
Member to give such reasons shall not prevent the
issuance or the effectiveness of the Determination.

Article 24
Correction and Interpretation of Determinations

1

On its own initiative, the DB may correct a clerical,
computational or typographical error, or any errors of a
similar nature, contained in a Determination, provided
such correction is submitted to the Parties within 30 days
of the date of such Determination.

2

Any Party may apply to the DB for the correction of an
error of the kind referred to in Article 24(1), or for the
interpretation of a Determination. Such application must
be made to the DB within 30 days of the receipt of the
Determination by such Party.  After receipt of the
application by the sole DB Member or the chairman of
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the DB, as the case may be, the DB shall grant the other
Party a short time limit from the receipt of the application
by that Party, to submit any comments thereon.  Any
correction or interpretation of the DB shall be issued
within 30 days following the expiration of the time limit
for the receipt of any comments from the other Party.
However, the Parties may agree to extend the time limit
for the issuance of any correction or interpretation.

3

Should the DB issue a correction or interpretation of the
Determination, all time limits associated with the
Determination shall recommence to run upon receipt by
the Parties of the correction or interpretation of the
Determination.

Article 25
Admissibility of Determinations in Subsequent
Proceedings

Unless otherwise agreed by the Parties, any
Determination shall be admissible in any judicial or arbitral
proceedings in which all of the parties thereto were Parties
to the DB proceedings in which the Determination was
issued.

COMPENSATION OF THE DISPUTE BOARD
MEMBERS AND ICC

Article 26
General Considerations

1

All fees and expenses of the DB Members shall be shared
equally by the Parties.

2

Unless otherwise agreed by the Parties, when there are
three DB members all DB Members shall be treated
equally and shall receive the same Monthly Retainer Fee
and the same Daily Fee for work performed as a DB
Member.



30

ICC Dispute Board Rules

3

Unless otherwise provided in the DB Member
Agreement(s), the fees shall be fixed for the first 24
months following the signature of the DB Member
Agreement(s) and thereafter shall be adjusted on each
anniversary of the DB Member Agreement(s) in
accordance with the terms thereof.

Article 27
Monthly Retainer Fee

1

Unless otherwise provided in the DB Member
Agreement(s), each DB Member shall receive a Monthly
Retainer Fee as set out in the DB Member Agreement(s)
covering the following:

- being available to attend all DB meetings with the Parties
and site visits;

- being available to attend internal DB meetings;

- becoming and remaining conversant with the Contract
and the progress of its performance;

- the study of progress reports and correspondence
submitted by the Parties in the course of the DB’s
functions; and

- office overhead expenses in the DB Member’s place of
residence.

2

Unless otherwise agreed in the DB Member
Agreement(s), the Monthly Retainer Fee shall be equal
to three times the Daily Fee set out in the DB Member
Agreement(s) and shall be payable from the date of
signature of the DB Member Agreement(s) until
termination of the DB Member Agreement(s).

Article 28
Daily Fee

Unless otherwise agreed in the DB Member
Agreement(s), each DB Member shall receive a Daily
Fee as set out in the DB Member Agreement(s) covering
the time spent for the following activities:



31

ICC Dispute Board Rules

- meetings and site visits;

- hearings;

- travel time;

- internal meetings of the DB;

- study of documents submitted by Parties during
procedures before the DB;

- preparation of a DB Determination; and

- activities in coordinating and organizing the operation
of the DB.

Article 29
Travel Costs and other Expenses

1

Unless otherwise provided in the DB Member
Agreement(s), air travel expenses shall be reimbursed at
unrestricted business class rates between a DB Member’s
home and the travel destination.

2

Unless otherwise provided in the DB Member
Agreement(s), expenses, wherever incurred in DB work,
for local transportation, hotels and meals, long distance
phone, fax, courier charges, photocopying, postage, visa
charges, etc., shall be reimbursed at cost.

Article 30
Taxes and Charges

1

No taxes and charges, except for value added tax (VAT),
levied in connection with the services rendered by a
DB Member by the country of the residence or
nationality of the DB Member shall be reimbursed by
the Parties.

2

All taxes and charges levied in connection with such
services by any country other than the DB Member’s
country of residence or nationality, as well as VAT
wherever levied, shall be reimbursed by the Parties.
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Article 31
Payment Arrangements

1

Unless otherwise agreed, invoices shall be submitted by
each DB Member to each Party for payment as follows:

- Monthly Retainer Fees shall be invoiced and paid on a
quarterly basis in advance for the next three-month
period.

- Daily Fees and travel expenses shall be invoiced and
paid after each meeting, site visit, hearing or
Determination.

2

DB Member invoices shall be paid within 30 days after
receipt.

3

Failure of any Party to pay its share of fees and expenses
within 30 days of receiving a DB Member’s invoice shall
entitle the DB Member, in addition to any other rights, to
suspend work 15 days after providing a notice of
suspension to the Parties and any other DB Members,
such suspension to remain in effect until receipt of full
payment of all outstanding amounts plus simple interest
at one-year LIBOR plus two per cent, or the twelve-month
prime interest rate in the currency agreed between the
Parties and the DB Members.

4

In the event that a Party fails to pay its share of the fees
and expenses of a DB Member when due, any other Party,
without waiving its rights, may pay the outstanding
amount.  The Party making such payment, in addition to
any other rights, shall be entitled to reimbursement from
the non-paying Party of all such sums paid, plus simple
interest at one-year LIBOR plus two per cent, or the
twelve-month prime interest rate in the currency agreed
between the Parties and the DB Members.

5

Upon signing the DB Member Agreement, the Parties
shall provide the DB Member with the form of the invoice
to be sent by DB Members, including the invoicing



33

ICC Dispute Board Rules

address, number of copies of invoices required and VAT
number, if applicable.

Article 32
Administrative Expenses of ICC
1

ICC’s administrative expenses include an amount for each
appointment of a DB Member, an amount for each
decision upon a challenge of a DB Member and, when
the Parties have agreed to submit Decisions of a DAB or
a CDB to ICC for review, an amount for each such review.

2

For each request for appointment of a DB Member, ICC
shall receive the non-refundable amount specified in
Article 1 of the Appendix.  This amount shall represent
the total cost for the appointment of one DB Member by
the Centre.  The Centre shall not proceed with the
appointment unless the requisite payment has been
received.  The cost of each appointment by the Centre
shall be shared equally by the Parties.

3

For each decision upon a challenge of a DB Member, the
Centre shall fix administrative expenses in an amount not
exceeding the maximum sum specified in Article 2 of the
Appendix.  This amount shall represent the total cost for
the decision upon one challenge of a DB Member.  The
Centre shall not proceed with the rendering of its decision
and the making of the challenge shall have no effect unless
the said amount has been received.  The cost of each
decision by the Centre shall be borne by the Party making
the challenge.

4

Where the Parties have provided for the review by ICC of
a DAB’s or a CDB’s Decisions, the Centre shall fix
administrative expenses for the review of each Decision
in an amount not exceeding the maximum sum specified
in Article 3 of the Appendix.  This amount shall represent
the total cost for the review of one Decision by ICC.  The
Centre shall not approve a Decision unless the said amount
has been received. The cost of reviewing each Decision
shall be shared equally by the Parties.
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5

If a Party fails to pay its share of the administrative
expenses of ICC, the other Party shall be free to pay the
entire amount of such administrative expenses.

GENERAL RULES

Article 33
Exclusion of Liability

Neither the DB Members, nor the Centre, nor ICC and its
employees, nor the ICC national committees shall be liable
to any person for any act or omission in connection with
the DB proceedings.

Article 34
Application of the Rules

In all matters not expressly provided for in the Rules, the
DB shall act in the spirit of the Rules and shall make every
effort to make sure that Determinations are issued in
accordance with the Rules.
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APPENDIX
SCHEDULE OF COSTS

Article 1

The non-refundable amount for the request for
appointment of a DB Member referred to in Article 32(2)
of the Rules is US$ 2 500. No request for appointment of
a DB Member shall be processed unless accompanied by
the requisite payment.

Article 2

Each request for a decision upon a challenge of a DB
Member must be accompanied by a registration fee of
US$ 2 500. No request for a decision upon a challenge of
a DB Member shall be processed unless accompanied by
the registration fee. Such payment is non-refundable and
shall be credited to the administrative expenses for a
decision upon a challenge. The Centre shall fix said
administrative expenses in an amount not exceeding the
maximum sum of US$ 10 000.

Article 3

Each Decision of a DAB or a CDB submitted to ICC for
review must be accompanied by a registration fee of
US$ 2 500. No Decision shall be reviewed unless
accompanied by the registration fee. Such payment is
non-refundable and shall be credited to the administrative
expenses for the review of each Decision. The Centre
shall fix said administrative expenses in an amount not
exceeding the maximum sum of US$ 10 000.
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MODEL DISPUTE BOARD MEMBER AGREEMENT

This Agreement is entered into between:

DB Member [full name, title and address],
hereinafter the ‘Dispute Board Member’ or ‘DB Member’

and

Party 1: [ full name and address]

Party 2: [ full name and address],
hereinafter collectively referred to as the Parties.

Whereas:

The Parties have entered into a contract dated ...... (the
‘Contract’) for [scope of work and/or name of project],
which is to be performed in [city and country of
performance];

The Contract provides that the parties must refer their
disputes to a [DRB/DAB/CDB] under the ICC Dispute
Board Rules (the ‘Rules’); and

The undersigned individual has been appointed to serve
as a DB Member.

The DB Member and the Parties therefore agree as
follows:

1.  Undertaking
The DB Member shall act as [sole DB Member/chairman
of the DB/DB Member] and hereby accepts to perform
these duties in accordance with the terms of the Contract,
the Rules and the terms of this Agreement.  The DB
Member confirms that he/she is and shall remain
independent of the Parties

2.  Composition of the DB and Contact Details
 First alternative: The sole DB Member can be contacted

as follows: [name, address, telephone, fax  and e-mail
details]

 Second alternative: The Members of the DB are those
listed below and can be contacted as follows:

Chairman: [name, address, telephone, fax  and e-mail
details]

DB Member: [name, address, telephone, fax  and e-
mail details]



37

DB Member: [name, address, telephone, fax  and e-
mail details]

The Parties to the Contract are those indicated above
with the following contact details:

Party 1: [name, person responsible for the Contract,
address, telephone, fax and e-mail details]

Party 2: [name, person responsible for the Contract,
address, telephone, fax and e-mail details]

Any changes in these contact details shall be immediately
communicated to all concerned.

3.  Qualifications
With respect to any DB Member appointed by the Parties,
the undersigned Parties recognize that such DB Member
has the necessary professional qualifications and language
ability to undertake the duties of a DB Member.

4.  Fees
The Monthly Retainer Fee shall be [specify currency and
full amount], i.e. [specify multiple] times the Daily Fee.

The Daily Fee shall be [specify currency and full
amount] based upon a [specify number of hours]-hour
day.

These fees shall be fixed for the first 24 months after the
signing of the DB Member Agreement and thereafter
shall be adjusted automatically on each anniversary of
the DB Member Agreement using the following index:
.........

Expenses of the DB Member, as described in Article 29(2)
of the Rules, shall be reimbursed [at cost/on the basis of
a fixed per diem of .........].

5.  Payment of Fees and Expenses
 First alternative: All fees and expenses shall be invoiced

to [Party X ] with a copy to [Party Y] and shall be paid to
the DB Member by [Party  X].  [Party Y] shall reimburse
half of the fees and expenses to [Party X] so that they are
borne equally by the Parties.

 Second alternative: All fees and expenses shall be
invoiced to and paid by each of the Parties in equal
shares.

Model Dispute Board Member Agreement



All payments to the DB Member shall be made without
deductions or restrictions to the following account:
[name of bank, account no., SWIFT code, etc.].  The
transfer charges shall be borne by the Party making the
transfer.

All payments shall be made within 30 days of receipt by a
Party of the invoice from the DB Member.

6.  Duration and Termination of the Agreement
Subject to the provisions of this Article 6, the DB Members
agree to serve for the duration of the DB.

The Parties may jointly terminate this Agreement or
terminate the whole DB at any time by giving [specify
number] months’ written notice to the DB Member or
the whole DB.

The DB Member may resign from the Dispute Board at
any time by giving [specify number] months’ written
notice to the Parties.

7.  Indemnity
The Parties will jointly and severally indemnify and hold
harmless every DB Member from any claims of third
parties for anything done or omitted in the discharge or
purported discharge of the DB Member’s activities, unless
the act or omission is shown to have been in bad faith.

8.  Disputes and Applicable Law
All disputes arising out of or in connection with this
Agreement shall be finally settled under the Rules of
Arbitration of the International Chamber of Commerce
by one arbitrator appointed in accordance with the said
Rules of Arbitration. This Agreement shall be governed
by [specify applicable law].  The place of arbitration
shall be [name of city/country].  The language of the
arbitration shall be [specify language].

This Agreement is entered into on [specify date] at
[specify place].

DB Member Party 1 Party 2
[signature] [signature] [signature]

Model Dispute Board Member Agreement
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IntroductionI.	
One of the most important legal issues 
in relation to international construction 
contracts in recent years has been how to 
enforce decisions of the Engineer made 
under Clause 67 of the FIDIC Conditions 
of Contract for Works of Civil Engineering 
Construction (the “FIDIC Conditions” or 
“Red Book”), fourth edition, 1987, and, 
since the Engineer’s decision procedure 
was replaced by the Dispute Adjudication 
Board (“DAB”) in the 1999 edition of the 
FIDIC Conditions (the “1999 Red Book”), 
how to enforce decisions of a DAB made 
under Clause 20 of the 1999 Red Book. 
The interim award in Case No. 10619 under 
the Rules of Arbitration of the International 
Court of Arbitration of the International 
Chamber of Commerce (“ICC”), an award 
made in Paris, France in 2001 but an extract 
of which has only just been published by 
the ICC1, expressly addresses the question 
of how to enforce decisions of the Engineer 
made under Clause 67 of the FIDIC 
Conditions, fourth edition, and, by analogy, 
how to enforce decisions made by a DAB 
under Clause 20 of the 1999 Red Book.

By that award, a tribunal of three 
arbitrators held unanimously that decisions 
of the Engineer under Clause 67 of the 
FIDIC Conditions, fourth edition, could 
be enforced by a partial or interim award 
under the Rules of Arbitration of the 
ICC (the “ICC Rules”),2 even though a 

party — in fact, in that case, the same 
party who was seeking to enforce the 
decisions – had given a formal notice 
of dissatisfaction3 with respect to the 
decisions within the time limit (70 days) 
provided by that Clause. The Engineer’s 
decisions can be — and should be — given 
effect to by such an award because the 
FIDIC Conditions expressly provide that a 
decision of the Engineer under Clause 67 
is binding on the parties notwithstanding 
that one or both parties have given a notice 
of dissatisfaction with it. Accordingly, the 
arbitrators held that an arbitral tribunal 
should enforce it by an interim or partial 
award under the ICC Rules, ordering the 
other party immediately to pay the amount 
of the Engineer’s decisions.

The effect of this interim award, when it 
becomes more widely known, should be 
to enhance respect for decisions of the 
Engineer under a disputes clause such as 
Clause 67 as well as decisions of a DAB 
under Clause 20 of both the 1999 Red Book 
and the 1999 editions of the other FIDIC 
contracts for major works, namely, the 
Conditions of Contract for Plant and Design- 
Build (the “Yellow Book”) and Conditions 
of Contract for EPC/Turnkey Projects (the 
“Silver Book”) (the three Books together 
being the “1999 FIDIC Books”).

Accordingly, this award merits 
careful examination.

1	 ICC International Court of Arbitration Bulletin, Volume 19, No. 2 – 2008, pp. 85 to 90.

2	 The ICC Rules do not distinguish between a partial and an interim award. See Article 2(iii) of the ICC Rules. 
They mean the same thing and any such award is final as to the issues or matters which it decides.

3	 While the award refers to the notice to be given by a party who disagrees with an Engineer’s decision as a 
“notice of dissatisfaction” (e.g. interim award, para. 21), Clause 67.1 of the FIDIC Conditions, fourth edition, 
in fact describes it as a “notice of [a Party’s] intention to commence arbitration… as to the matter in dispute”. 
This paper will generally use the terminology used in the award in this respect.

The views expressed herein are those 
of the author and not necessarily 

those of any firm or organization with 
which he is affiliated. Copyright 2009. The 

author is grateful to Matthew Secomb 
and Luka Kristovic Blazevic, his 

colleagues at White & Case LLP, Paris, 
for their comments on drafts of 

this paper. However, only the 
author is responsible for its contents.

Contrary to widespread belief, a “binding” but not “final” decision of an 
Engineer under the FIDIC Conditions is enforceable by an arbitral award, in 
appropriate circumstances.  This has been established for the first time by 
the interim award in ICC Case No. 10619 commented upon in this article.  By 
analogy, a “binding” but not “final” decision of a FIDIC Dispute Adjudication 
Board should also be enforceable by an arbitral award in such circumstances. 
(There should be no issue that a “final and binding” decision of an 
Engineer or Dispute Adjudication Board is enforceable by an arbitral award.)
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The facts of the caseII.	
In 1994, the Contractor/Claimant had entered on the same 
day (November 16, 1994) into two construction contracts with 
the Respondent/Employer for the construction of two roads, 
respectively, in the State of the Employer. The General Conditions 
of these contracts were based upon the FIDIC Conditions, 
fourth edition, 1987. The law governing the contracts appears 
to have been that of a civil law country.4 During the course of 
the works, the Contractor asserted numerous claims against 
the Employer, including claims for time extension and additional 
payment for work done up to May 31, 1997.

On October 18, 1998, the Contractor had formally requested 
decisions from the Engineer under Clause 67 in relation to 
two claims – one apparently under each contract – for time 
extension and additional payment up to May 31, 1997. On 
November 17, 1998, the Engineer gave decisions on these 
requests granting to the Contractor a sum of money under each of 
the two contracts.5

On January 25, 1999, the Contractor had given formal notice 
of dissatisfaction with such decisions under Clause 67.6 
The Respondent/Employer did not give such notice.7

In the meantime, the Contractor had presented two further claims 
for time extension and additional payment under the two contracts 
effectively updating the previous ones for work done up to June 
30, 1998. On January 29, 1999, the Contractor formally requested 
decisions from the Engineer under Clause 67 in relation to these 

claims. On May 5, 1999, the Engineer made decisions on these 
claims granting to the Contractor further sums in local currency 
under each of the two contracts in addition to the sums granted 
by the Engineer in his decisions on November 17, 1998.8

None of the decisions of the Engineer was complied with by 
the Employer which the Contractor considered to be a breach of 
the contracts. For this and other reasons, on August 11, 1999, 
the Contractor/Claimant began arbitration against the Employer/ 
Respondent by filing a Request for Arbitration with the 
ICC International Court of Arbitration, pursuant to Clause 67. 
By the Request, the Contractor referred numerous claims to 
arbitration, one of which was for:

“Respondent’s failure to give effect to Engineer’s decision 
pursuant to sub-clause 67.1 of the contracts”. 9

After the filing of the Request for Arbitration and the 
Employer’s/Respondent’s Answer thereto, the Contractor/Claimant 
declared its:

“intention to request the Arbitral Tribunal to render an interim 
Award… to the effect of (i) declaring that the Respondent 
must give effect to the Engineer’s Decisions pursuant to 
Sub Clause 67.1 [of the FIDIC conditions] regardless of the 
pending arbitration, and (ii) ordering the Respondent to 
immediately pay the amounts determined by the Engineer 
as an advance payment in respect of any further payment 
which would result [sic] due by the Respondent pursuant to 
the final award.” 10

4	 For reasons of confidentiality, the governing law is not identified in the published extracts of the interim or final awards.

5 	 Interim award, para. 15.

6 	 Interim award, para. 21.

7	 This is clear from the final award in the case, para. 17 (the Respondent/Employer “has not objected within the prescribed time limit to the Engineer’s decisions and has 
not stated his intention to commence arbitration to have the same reviewed and revised”), ICC International Court of Arbitration Bulletin, Volume 19, No. 2-2008, p. 90. 
But see footnote 24 below.

8 	 Interim award, para. 15. The interim award does not state whether the Contractor had given formal notice of dissatisfaction with these decisions but presumably it had done 
so as otherwise the underlying disputes could not have been referred to arbitration. In any case, the matter is irrelevant as the Tribunal finds that the decisions were rendered 
out of time, as discussed further below.

9	 Interim award, para. 4. The full description of the Request for Arbitration in the interim award is as follows:

“On 11 August 1999, pursuant to Article 67 of the FIDIC conditions, the Claimant filed a Request for Arbitration with the International Court of Arbitration of the 
International Chamber of Commerce in which it raised a number of complaints based upon alleged

Delay and disruption arising from the design and other associated causes,a)	
Respondent’s failure to grant the Claimant with possession of site,b)	
Exceptionally adverse weather conditions,c)	
Other delaying and disruptive events,d)	
Respondent’s failure to give effect to Engineer’s decision pursuant to sub-clause 67.1 of the contracts,e)	
Respondent’s failure to provide funding for the contracts,f)	
Breaches of Contract and law.g)	

	 …”

10	 Interim award, para. 6.
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The Claimant’s case was said to be grounded on Sub-Clause 67.1 
which empowers the Engineer to decide on a provisional basis 
disputes which are referred to him by one party. The Claimant 
argued that:

“[s]uch decisions [of the Engineer] are binding… on both 
parties and shall have effect as soon as they are made 
notwithstanding any notice of dissatisfaction and/or 
application or Request for Arbitration, and they must remain 
effective for as long as that they are not reviewed or cancelled 
by an out of court settlement or by an arbitral award.”11

As discussed above, there were four decisions of the Engineer. 
Two had been made in 1998 in relation to applications of 
the Claimant for a time extension and payment of additional 
time-related costs. The other two which were made in 1999 
had updated and encompassed the sums granted by the 
earlier decisions.

None had been complied with by the Employer which, the 
Claimant argued, was a breach of the contracts. As the decisions 
were stated in Clause 67 to be binding on both parties at least on 
a provisional basis, the Claimant maintained that the Tribunal:

“should give them immediate effect by the means of an 
interim award, without waiting until the time when after a 
complete review of the factual and legal evidence the Tribunal 
could adjudicate in full on the merits of the dispute.”12

In addition to the wording of Clause 67, the Claimant relied on 
Article 23 of the ICC Rules relating to the power of an arbitral 
tribunal to order conservatory and interim measures13 and, as the 
place of arbitration was Paris, France, on the provisions of the 
French Code of Civil Procedure relating to the subject of “référé 
provision”14. Accordingly, the Claimant requested the Tribunal to 
order the Respondent:

“to provisionally pay the sums recognized due by the Engineer, 
plus accrued interest at the annual rate of 7% pending the final 
judgment of the Tribunal on the merit [sic] of the respective 
arguments of the parties on the whole of the dispute.”

The Claimant maintained that the amounts awarded by the 
Engineer, which were in the local currency of the Employer,15 
should be converted into U.S. dollars at the contractual exchange 
rate, together with interest on such sums until the date of 
complete payment.

In response, the Respondent argued essentially as follows:

The Claimant’s claim for interim relief was unjustified as (1).	
there was no evidence of urgency or of a risk of irreparable 
harm for the Claimant, which is a necessary condition for an 
interim or conservatory measure. In particular, if the Tribunal 
were finally to adjudicate in favor of the Claimant, it would be 
adequately compensated by an allocation of interest in addition 
to the principal amounts granted to it in a final award and, 
in the meantime, there was no evidence that the Claimant 
would suffer from any financial inconvenience as a result of 
the Employer’s failure to pay at this stage. Furthermore, the 
Respondent maintained that the Claimant had not prima facie 
established its case.16 

The provisions of Sub-Clause 67.1 relating to the binding (2).	
character of the decisions of the Engineer:

“aim only at preventing disruption of the works pending the final 
resolution of disputes between the parties so that they cannot 
apply in the instant case because the relevant decisions were 
made after the completion of the works”. 17

11	 Interim award, para. 14.

12	 Interim award, para. 16

13	 Article 23(1) of the ICC Rules, which appears to be the provision relied upon, provides as follows:

“Unless the parties have otherwise agreed, as soon as the file has been transmitted to it, the Arbitral Tribunal may, at the request of a party, order any interim 
or conservatory measure it deems appropriate. The Arbitral Tribunal may make the granting of any such measure subject to appropriate security being furnished 
by the requesting party. Any such measure shall take the form of an order, giving reasons, or of an Award, as the Arbitral Tribunal considers appropriate.” 
[Emphasis added]

14 	The référé provision refers to a type of summary action before a French court which has been described as:

“a peculiarity of French and Dutch law. It enables a creditor to benefit from emergency procedures, not so as to obtain measures required as a matter of urgency, 
but to rapidly have its rights enforced, fully or in part, where those rights are “not seriously disputable”” . [Emphasis added]

Fouchard Gaillard Goldman On International Commercial Arbitration (Edited by Emmanuel Gaillard and John Savage), Kluwer Law International (The Hague, 1999), 
pp. 728-729.

Such “rights” can include the full payment of a debt, see V.S.K. Electronics v. Sainrapt et Brice International S.B.I., 1990 Rev. Arb. 651, cited in footnote 93 on 
page 728 of Fouchard Gaillard Goldman referred to above.

15	 It is unclear from the award why the decisions were exclusively in the local currency of the Employer. Possibly, this was because this was the “currency of account” under 
the contracts.

16 	Interim award, para. 17.

17	 Idem.
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Moreover, if any of the parties had “expressed its (3).	
disagreement with the Engineer’s decisions” (by giving a formal 
notice of dissatisfaction), which the Respondent maintained 
both parties had done:

“… the decisions are deprived of their binding character.”18

The Respondent also relied for its defense on the following points:

The decisions made on May 5, 1999 were made after the ■■

84-day period allowed to the Engineer under Sub-Clause 67.1,

The sums granted by the Engineer were expressed in local ■■

currency and, consequently, the Claimant could not claim for 
them in U.S. dollars, and

The decisions could not be held to be “self executory” because, ■■

in the Engineer’s decisions, the Engineer had stated that they 
were “subject to the Employer’s prior approval” inasmuch as: 

“no payment could be made in the absence of certificates 
of payment for which prior approval of the Employer was 
also required”. 19

Therefore, the Respondent asked the Tribunal to dismiss the 
Claimant’s application for an interim award.

The Tribunal’s reasoningIII.	
The Tribunal began its analysis by recalling the “system” of Sub- 
Clause 67.1 of the FIDIC Conditions, fourth edition. In brief, this 
provides that:

if a dispute should arise between the Employer and the (1).	
Contractor in connection with the Contract, it must be referred 
in writing to the Engineer who is required to notify the parties of 
his decision within 84 days;

if the Engineer should fail to notify his decision within (2).	
that time period, then within a further period of 70 days either 
party may notify its intention to commence arbitration as to the 
matter in dispute; and

if, as is ordinarily the case, the Engineer notifies his decision (3).	
within 84 days, then either party may, also within a time limit 
of 70 days, address a notice of its intention to challenge the 
decision by way of arbitration to the Engineer and the other 
party, failing which the decision will become “final and binding” 
on both parties and “cannot be revoked in arbitration”. 20 

The Tribunal further noted, correctly, that if either party had given 
a notice of dissatisfaction with the decision within 70 days, then 
while such decision is not “final”, nevertheless it is “binding” 
on both parties who are required to comply with it forthwith, as 
stated in the second paragraph of Sub-Clause 67.1 whereby:

“… the Contractor and the Employer shall give effect 
forthwith to every such decision of the Engineer unless and 
until the same shall be revised, as hereinafter provided, in an 
amicable settlement or an arbitral award.” 21

After reviewing the facts relating to the Engineer’s decisions, the 
Tribunal determined that the two decisions made on May 5, 1999 
were made more than 84 days after the Claimant had requested 
them pursuant to Sub-Clause 67.1 and, consequently, “they cannot 
bind the parties”. 22 Therefore, the Tribunal denied the Claimant’s 
request for an interim award with respect to those decisions.

However, the Tribunal found that “[s]ince… the 5 May decisions 
are held ineffective…, those of 17 November 1998 survive.”23 
They had, in fact, been made timeously, that is, within 84 
days of the Claimant’s request therefor. As stated above, the 

18	 Idem.

19	 Sub-Clause 2.1 of Part II of the FIDIC Conditions included in the relevant contract here expressly provided – as many construction contracts based on the FIDIC Conditions do 
– that if the Engineer carried out certain duties under the contract, including apparently the certification of payments, it would need the Employer’s prior approval.

20	 Interim award, para. 18. For a commentary on Clause 67 of the FIDIC Conditions, third and fourth editions, see the author’s two articles entitled “The Pre Arbitral Procedure 
for the Settlement of Disputes in the FIDIC (Civil Engineering) Conditions of Contracts” [1986] The International Construction Law Review (“ICLR”) 315 and “The Principal 
Changes in The Procedure for the Settlement of Disputes (Clause 67)” [1989] ICLR 177, respectively.

21 	Interim award, para. 18 (quoting Sub-Clause 67.1 of the FIDIC Conditions, fourth edition, 1987).

22 	Interim award, para. 20. According to the award:

“… the Engineer took the position that because the parties were at that time in negotiation for a tentative settlement of their difference, it could defer its 
decisions until 5 May 1999 [that is, until more than 84 days after the Claimant had requested the decisions on 29 January 1999]. But in the absence of any 
evidence at this stage that both parties had, whether in express terms or impliedly, agreed for the Engineer not to stick to the time condition of Article 67.1, it is 
this Tribunal’s opinion that the Engineer had no authority to depart from a rule which remained binding on the parties.” [Emphasis added]

23	 Interim award, para. 21.
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Contractor/ Claimant had filed its formal notice of dissatisfaction 
within the required 70 days (January 25, 1999). 24 Consequently, 
the Tribunal found that the decisions made on November 17, 1998:

“… must be considered as capable of producing immediate 
legal effect on the parties for as long they are not revised or 
set aside by the parties in an out of court settlement or by an 
arbitral award. It does not matter whether they were notified 
after or before completion of the works: in both cases, 
Article 67.1 states that its provision shall apply.”25

The Tribunal then considered the issue of “whether and on what 
legal basis this Tribunal may adjudicate the present dispute by an 
interim award”.  26  The Tribunal justified its decision by reference to 
the contract (Clause 67), after carefully distinguishing this basis 
for its decision from Article 23 of the ICC Rules and French law 
relating to référé provision (the place of arbitration being Paris), 
also relied upon by the Claimant. The Tribunal stated as follows:

“… If the above Engineer’s decisions have an immediate 
binding effect on the parties so that the mere fact that any 
party does not comply with them forthwith is deemed a 
breach of contract, notwithstanding the possibility that at 
the end they may be revised or set aside in arbitration or 
by a further agreement to the contrary, there is no reason 
why in the face of such a breach the Arbitral Tribunal should 
refrain from an immediate judgment giving the Engineer’s 
decisions their full force and effect. This simply is the law of 
the contract.

In this respect, this Tribunal wishes to emphasize that neither 
the provisions of Article 23 of the ICC Rules, nor the rules of 
the French NCPC relating to the référé provision are relevant. 
For one thing, the judgement to be hereby made is not one of 
a conservatory or interim measure, stricto sensu, but rather 
one giving full immediate effect to a right that a party enjoys 
without discussion on the basis of the Contract and which 
the parties have agreed shall extend at least until the end of 
the arbitration. For the second thing, the will of the parties 
shall prevail over any consideration of urgency or irreparable 
harm or fumus boni juris which are among the basics of the 
French référé provision.”27 [Emphasis added]

The Tribunal could have held merely that the Employer was in 
breach of contract and required the Employer to pay damages 
for such breach, represented by interest on the amount of the 
unpaid decisions. But, instead, the Tribunal ordered the Employer 
to pay the amount of the Engineer’s decisions on the ground that 
“[t]his is simply the law of the Contract”.

In the author’s view, this is the right approach. It reflects the 
intention of the FIDIC Conditions which is that Engineer’s 
decisions are to be respected even if they have been the subject 
of a timely notice of dissatisfaction from a party and might later 
be proved to have been wrong. If they specify that an amount is 
to be paid to the Contractor, then the amount is to be paid even 
though the decision could later be reversed and the amount paid 
be required to be returned. How better to promote respect for 
Engineer’s decisions, in keeping with the intention of the FIDIC 
Conditions, than to enforce them directly by an arbitral award?

Moreover, by relying on the “law of the contract”, instead of 
Article 23(1) of the ICC Rules or French law on référé provision, 
the Tribunal avoided having to make findings of urgency or 
irreparable harm, as might have been necessary to justify resort 
to those procedures. The Tribunal also refrains from describing the 
payment as an “advance payment” as the Claimant had argued. 
Rather, the payment is to be made like any other sum due under 
the contracts (although, if the decision were reversed by an arbitral 
tribunal, it could be subject to ultimate repayment).

The Tribunal then dealt with the fact that, at the end of each of 
the Engineer’s decisions of November 17, 1998, after stating the 
amounts that were due to the Claimant, the Engineer had stated 
as follows:

“By copy of this letter the Employer is requested to give 
his specific approval (in terms of Sub-Clause 2.1(b) of the 
Conditions of Contract, Part II) for the Engineer to certify such 
additional cost for payment.”28

On the basis of this particular wording, the Respondent had 
argued that the Engineer’s decisions were conditional upon the 
Employer’s approval and that they were therefore not binding 
since such approval was not obtained.

24	 Ibid. While the Tribunal finds that the Respondent/Employer had not filed a formal notice of dissatisfaction within the required 70 days (see footnote 7 above), it does 
note that:

“the Employer even if not in the formal terms prescribed by Article 67.1 expressed its disagreement by its so called “Stand” of January 1999.”

	 It is unclear from the interim award what “Stand” is referring to. In any event, the Tribunal does not find the Employer’s action to have contractual significance.

25	 Interim award, para. 21.

26	 Interim award, para. 22.

27 	Interim award, para. 22. The term “fumus boni juris”, which may not be familiar to all readers, is defined as “prima facie case” or “probability of the alleged claim” by 
Webster’s Online Dictionary, www.websters-dictionary.online.org.

28	 Interim award, para. 23.
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The Tribunal rejected this argument for “at least two reasons”, as 
follows:

“… First, the Engineer wrongly believed that decisions  
of that sort were subject to the particular conditions of  
Sub-Clause 2.1(b) of Part II of the FIDIC Conditions of 
Contract. In reality decisions taken pursuant to Article 67.1 are 
not among those for which the Engineer must obtain specific 
prior approval of the Employer.29 Moreover, even if issuance of 
certificates of payment by the Engineer may require approval 
of the Employer, this condition affects only the validity of 
such certificates but certainly not that of the relevant decision 
itself; and, in the case where the Employer although bound 
to give immediate effect to that decision refrains to do so 
simply by refusing to approve a certificate of payment, this 
will obviously result in a breach of its contractual duties 
justifying a claim from the Contractor. Finally, one could not 
give any positive effect to a phrase which is inconsistent with 
the meaning of the decision which is clear and unequivocal.”30 
[Emphasis added]

The Tribunal correctly construed the Employer’s obligation to pay 
binding decisions of the Engineer under Clause 67 as not being 
subject to the condition that the Engineer issue a certificate 
of payment for them under Clause 60 (and, as a certificate of 
payment, be subject to the prior approval of the Employer under 
Sub-Clause 2.1(b) of Part II of the FIDIC Conditions). While 
certificates of payment of the Engineer are the means by which 
the Contractor normally becomes entitled to payments under 
the FIDIC Conditions and, to be valid, might (if so provided by 

Sub-Clause 2.1(b)) require the prior approval of the Employer, the 
Tribunal noted that:

“this condition [the prior approval of the Employer] affects 
only the validity of such certificates but certainly not that of 
the relevant decision [under Clause 67] itself.”

If binding decisions of the Engineer under Clause 67 were 
subject to the conditions that applied to payment certificates, the 
Employer could effectively circumvent the Clause 67 procedure 
by not approving payment certificates, thereby depriving 
such procedure of effect, which is unlikely to have been the 
parties’ intention.

However, the Tribunal denied the Claimant’s request that the 
amounts of the Engineer’s decisions, which were denominated 
in local currency, be converted into U.S. dollars and be awarded in 
that currency together with interest. In response to this request, 
the Tribunal stated that it:

“cannot do any more than to give legal force and effect to the 
relevant decisions as they are.”31 

The Tribunal noted the total sum of the two decisions of 
17 November 1998 in local currency and stated:

“There is no reason here to depart from the parties’ 
agreement concerning the currency of payment pursuant 
to [the relevant contracts]. Failing any other indication in the 
decisions, the payment of the above amount shall be ordered 
17.6% in [local] currency and 82.4% in US$, at the contractual 
fixed rate of…”. 32

29	 Sub-Clause 2.1 of Part I of the FIDIC Conditions, fourth edition, deals with the Engineer’s duties and authorities. Among other things, it states that the:

“Engineer may exercise the authority specified in or necessarily to be implied from the Contract, provided, however, that if the Engineer is required, under the 
terms of his appointment by the Employer, to obtain the specific approval of the Employer before exercising any such authority, particulars of such requirements 
shall be set out in Part II of the Conditions.”

	 The interim award does not quote or describe Sub-Clause 2.1(b) of Part II of the conditions of the contracts at issue, so it is not possible to know its contents. However, 
usually such restrictions of authority, which may derive from the requirements of legislation or regulations (governmental or other), require approval by the Employer of 
variations leading to increases in costs or extensions of time. In effect, they limit the Engineer’s authority in various cases where, under the FIDIC Conditions, the Engineer 
is acting as the Employer’s agent. However, the FIDIC Conditions, properly construed, should not allow any restriction on the authority of the Engineer when he is acting 
under Clause 67 as, under that Clause, he is required, implicitly, to decide disputes fairly and impartially between the parties and not act merely as the agent of the Employer 
(whose authority, in that capacity, is naturally subject to possible restriction). Accordingly, the Tribunal correctly decides that restrictions on the Engineer’s authority pursuant 
to Sub-Clause 2.1(b) in relation to the giving of payment certificates cannot relieve the Employer from having to pay decisions of the Engineer under Clause 67.

30	 Interim award, para. 23.

31	 Interim award, para. 24.

32	 Interim award, para. 24. The Tribunal’s position in this respect is in striking contrast to the position of another ICC tribunal, also in relation to the FIDIC Conditions, fourth 
edition, 1987, and this time sitting in London and not Paris, which stated:

“The respondent [the Employer] contended that the matter of currencies was dealt with under the contract. While this may provide for the currencies in which 
payment under the contract is to be made, the contract is silent as to the currency in which any arbitral award is to be given.” [Emphasis added]

	 As the Tribunal in that case found that the contract “was silent as to the currency in which any arbitral award is to be given”, the tribunal found, for purposes of Section 48(4) of 
the English Arbitration Act 1996, that the parties had not “otherwise agreed” on a currency of payment for the award and that, therefore, the Tribunal had the power to order 
payment of any sum of money found to be due in any currency and ordered payment of the award to be made in the European currencies of the claimant (the Contractor), 
instead of in the currency of Lesotho (Maloti), the currency of the respondent (the Employer) and also largely the currency of payment in the contract. See the description of 
the ICC award in the decision of the House of Lords in Lesotho Highlands Development Authority v. Impregilo SpA [2005] B.L.R. 351, 354 5. While there may have been other 
compelling reasons for the Tribunal’s decision (as suggested by Antonio Crivellaro, All’s Well That Ends Well: London Remains a Suitable Venue for International Arbitration 
– But Only Thanks to the House of Lords [2005] ICLR 480, 489 91), the Tribunal’s stated reason is surprising as contracts rarely, if ever, provide in addition to, and in place 
of, a currency of payment, a “currency in which any arbitral award is to be given” – certainly the FIDIC Conditions never have. While the arbitrators’ award was successfully 
challenged on the ground of “serious irregularity” before the English Commercial Court (Queen’s Bench Division) and Court of Appeal, the House of Lords (Lord Phillips 
dissenting) set aside the lower court decisions and, effectively, reinstated the award.
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The Tribunal also stated that it was not prepared “at this early 
stage of the arbitration” to grant interest on the amount awarded, 
both because “the Engineer said nothing in this regard” (the 
award does not state whether the Contractor had claimed interest 
when requesting the Engineer’s decisions) and because the 
Tribunal thought that “more information would be needed in the 
context of this dispute before deciding the issue”. 33

Finally, the Tribunal noted that, as Sub-Clause 67.1 provides that 
the Engineer’s decisions shall have “an immediate binding effect” 
that “provisional enforcement” of the award (as permitted under 
the law of the place of arbitration, France) must be ordered. 
As the seat of arbitration was Paris, the effect of this under 
French law was that the award could be immediately enforced, 
notwithstanding the institution of a judicial procedure to set the 
award aside.34

The Tribunal’s awardIV.	
The exact manner in which the Tribunal ordered enforcement of 
the Engineer’s decisions is also of interest. The dispositive part of 
their award provided as follows:

“Therefore, on the basis of the foregoing, the Arbitral Tribunal 
decides as follows:

The Respondent [____] shall pay to the Claimant [_____], 
immediately upon notification of the present award the sums of

[Local currency] …

US dollars ...

The issue of interest and that of a compensation for the 
parties’ legal expenses as well as the decision on the costs 
and fees of this part of the arbitration are reserved.

Provisional enforcement of this award is ordered.

The rights of the parties as to the merits of their case, 
including but not limited to the final and binding effect [35] 

of the Engineer’s decisions are reserved until the final  
Award of this Tribunal.” [Emphasis added]

The above emphasized words make it very clear that the 
Tribunal’s decision to enforce the Engineer’s decisions made 
on November 17, 1998, by ordering their payment, would not 
prejudice the Employer’s right to argue later in the arbitration that 
they were wrong and that the corresponding amounts should be 
repaid to the Employer.36 

In the final award, the Tribunal confirmed that, even though the 
Respondent/Employer “had not objected within the prescribed 
time limit to the Engineer’s decisions”, the Respondent/Employer 
“may take advantage of the notice made by the [Claimant/
Contractor objecting to the Engineer’s decisions] and request 
the Arbitral Tribunal to reverse the Engineer’s decisions”. The 
Respondent/Employer could do so since “the Claimant has 
declared his dissatisfaction with the entire content of the 
Engineer’s decisions”. 37 

Implications for FIDIC contractsV.	
In the author’s view, the Arbitral Tribunal in ICC Case 
No. 10619 has perfectly understood the way Clause 67 of 
the FIDIC Conditions is to function and its decision to order 
payment of the Engineer’s decisions by way of an interim award, 
notwithstanding the Contractor’s earlier notice of dissatisfaction, 
accords fully with the intention of Clause 67.

The notable points in the award are, in summary, as follows:

an Engineer’s decision made under Clause 67 may be (1).	
enforced by means of an arbitral award notwithstanding that 
it had been the subject of a notice of dissatisfaction within the 
time limit provided for by that Clause and regardless of the fact 
that the works had been completed;

an Engineer’s decision must be made within the designated (2).	
84-day time limit if it is to be binding on the parties (and the fact 
that the parties may have been negotiating a settlement of the 
dispute did not entitle or authorize the Engineer to defer the 
making of such decision);

33	 Interim award, para. 25. The Arbitral Tribunal also noted that no question was raised in the application for an interim award about the Engineer’s decisions as to an extension of 
time, interim award, para. 26.

34 	See Article 1479 of the French Code of Civil Procedure.

35	 The reference to the “final and binding effect” of the Engineer’s decisions appears to be excessive as there were no “final and binding” decisions (that is, decisions 
which had not been the subject of a notice of dissatisfaction from either party) but only “binding” decisions (that is, decisions which had been the subject of a notice of 
dissatisfaction from one or both parties). Perhaps the Tribunal meant that, if it confirmed them, they would have “final and binding effect” in the sense that they could no 
longer be reversed or, alternatively, merely used these words out of an abundance of caution.

36 	As it happened, the Respondent did not comply with the interim award and the Tribunal later confirmed the amounts awarded by the interim award in its final award in 
April 2002.

37	 ICC International Court of Arbitration Bulletin, Volume 19, No. 2-2008, p. 90, paras. 17 and 18.
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if an Engineer’s decision has been made within the (3).	
required 84-day period and has not been the subject of 
a notice of dissatisfaction within 70 days, it “cannot be 
revoked in arbitration”; 38

the Employer’s obligation to pay a binding decision of the (4).	
Engineer under Clause 67 is not subject to a restriction under 
Sub-Clause 2.1 of the FIDIC Conditions on the Engineer’s power 
to certify payment under Clause 60 of the FIDIC Conditions;

the refusal to denominate the amounts awarded in other (5).	
currencies than the currencies for payment specified in 
the contract; 39 

the denial of interest on the sums awarded by the (6).	
Engineer as the Engineer had said nothing about the subject 
in his decisions but also because “more information would be 
needed… before deciding this issue”; and

as confirmed in the final award, that even though the (7).	
Employer had not formally expressed dissatisfaction with the 
Engineer’s decisions in time, it was entitled to take advantage 
of the Contractor’s formal notice of dissatisfaction and, thus, to 
request the Tribunal to reverse those decisions in their entirety.

In an earlier award, only a summary of which has been 
published,40 an ICC arbitral tribunal had, by an interim award, 
ordered payment of final and binding decisions of the Engineer 
under Clause 67 of the FIDIC Conditions, second edition, 1969. 
However, the interim award in ICC Case No. 10619 is the first 
example of a published award of which the author is aware 
where an arbitral tribunal has ordered payment by an award of 
the amount of an Engineer’s decision which is “binding” but 
not “final”, that is, which had been formally challenged within 
the required time limit (70 days of the decision under the 
FIDIC Conditions, fourth edition), by one or both of the parties.

The practical effect of enforcing by an interim award an Engineer’s 
decision ordering a payment to be made to the Contractor – and 

assuming the payment were made – is to reverse the parties’ 
roles in the arbitration in relation to the dispute which was the 
subject of the decision in that the contractor will now hold the 
corresponding money. The Contractor whose claim has been 
satisfied, albeit temporarily, no longer has necessarily to claim for 
it in the merits phase of the arbitration, and is therefore no longer 
exposed to the risk of the Employer’s insolvency in the interim. 
Instead, the Employer is exposed to the risk of the Contractor’s 
insolvency in the interim should the Employer later prevail on that 
claim in the merits phase and seek to recover the money.41 

The author submits that the same result should obtain in the 
case of a decision of a DAB under Clause 20 of the 1999 FIDIC 
Books as applies in the case of a decision of the Engineer under 
Clause 67 of the FIDIC Conditions, fourth edition. This is because 
the relevant language of Clause 67 of the fourth edition and of 
Clause 20 of the 1999 FIDIC Books is essentially the same.

Sub-Clause 67.1 of the FIDIC Conditions, fourth edition, provides 
that, with respect to each decision of the Engineer:

“… the Contractor and the Employer shall give effect 
forthwith to every such decision of the Engineer unless and 
until the same shall be revised, as hereinafter provided, in an 
amicable settlement or an arbitral award.”

This was the key language relied upon by the Tribunal in their 
interim award in ICC Case No. 10619 to justify the giving of 
their award.

The language in Sub-Clause 20.4 is at least as strong. It provides 
as follows:

“The decision [of a Dispute Adjudication Board] shall be 
binding on both Parties, who shall promptly give effect to it 
unless and until it shall be revised in an amicable settlement 
or an arbitral award as described below.”

38 	Interim award, para. 18.

39 	While the works had apparently been completed (see the interim award, para. 17) and, therefore, the Contractor may no longer have need of local currency to pay expenses 
in the local country concerned, absent a provision in the relevant contract or French arbitration law (there is none), the Tribunal would have no clear authority to depart from 
the parties’ agreement concerning the currency of payment provided for in their contract.

40 	ICC Case Nos. 3790/3902/4050/4051/4054 (joined cases), also referred to simply as ICC Case No. 3790, ICCA Yearbook Commercial Arbitration, Volume XI – 1986, pp. 119 to 
127; also summarized in Abdul Hamid El-Ahdab, Arbitration with the Arab Countries, Kluwer, Deventer, 1990, pp. 889 to 891.

41 	It is beyond the scope of this paper to consider whether, as a policy matter, this is necessarily a desirable result. The risk for the Employer can be mitigated if the Engineer 
(or a DAB, now that it has replaced the Engineer as a decider of disputes under the 1999 FIDIC Red Book) conditions any payment to the Contractor on the provision of 
appropriate security, such as a bank guarantee in “first demand” form.
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Accordingly, the interim award in ICC Case No. 10619 is directly 
applicable to a decision of a DAB under the 1999 FIDIC Books.42 
Even if one or both parties have given a notice of dissatisfaction 
with respect to a decision of a DAB pursuant to Sub-Clause 20.4, 
each party is bound to give effect to that decision and, if that 
decision calls for a payment to be made by one party to the other, 
then that decision should be enforceable directly by an interim or 
partial award pursuant to the ICC Rules. This is the consequence, 
this author submits, of the interim award in ICC Case No. 10619.43

42	 See the author’s “The Arbitration Clause in FIDIC Contracts for Major Works” [2005] ICLR 4.

43 	Interestingly, the interim award in ICC Case No. 10619 – or at least its publication in 2009 – has been anticipated in the ICC Model Turnkey Contract for Major Works (2007), as 
this provides in Article 67.1:

“No arbitral tribunal can open up review or revise any decision of the CDB [Combined Dispute Board] which has become final and binding in accordance with the 
Rules, but an arbitral tribunal may, if considered appropriate by the arbitral tribunal and permitted under applicable law, as provided hereafter, make interim awards 
for the purpose of enforcement of the CDB decision.” [Emphasis added]

	 While in an article dealing with “final and binding “ decisions, the provision relating to interim awards is not necessarily limited to them and could include merely 
“binding” decisions.



36 Offices. 25 Countries.

White & Case LLP
19, Place Vendôme
75001 Paris
France
Tel: + 33 1 55 04 15 15
Fax: + 33 1 55 04 15 16

www.whitecase.com

In this publication, White & Case means the international legal practice comprising White & Case LLP, a New York State registered limited liability partnership, 
White & Case LLP, a limited liability partnership incorporated under English law and all other affiliated partnerships, corporations and undertakings.

LON_1009057



 
 
 
 
 
 

Attachment – 12  Article of Nicholas Gould, 

Establishing Dispute Boards – Selecting, Nominating and 

Appointing Board Members 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 




































	ATTACHMENTS
	Attachment – 9 1999 Edition Red Book Chart from Introduction, Showing Line Diagram of Clause 20 Sequence
	Attachment – 10 ICC Dispute Board Rules
	TABLE OF CONTENTS
	Foreword
	Standard ICC Dispute Board Clauses
	Dispute Board Rules of the InternationalChamber of Commerce
	INTRODUCTORY PROVISIONS
	Article 1: Scope of the Rules
	Article 2: Definitions
	Article 3: Agreement to Submit to the Rules

	TYPES OF DISPUTE BOARDS
	Article 4: Dispute Review Boards (DRBs)
	Article 5: Dispute Adjudication Boards (DABs)
	Article 6: Combined Dispute Boards (CDBs)

	ESTABLISHMENT OF THE DISPUTE BOARD
	Article 7: Appointment of the DB Members

	OBLIGATIONS OF THE DISPUTE BOARD MEMBERS
	Article 8: Independence
	Article 9: Work of the DB and Confidentiality
	Article 10: DB Member Agreement

	OBLIGATION TO COOPERATE
	Article 11: Providing of Information
	Article 12: Meetings and Site Visits
	Article 13: Written Notifications orCommunications; Time Limits 

	OPERATION OF THE DISPUTE BOARD
	Article 14: Beginning and Endof the DB’s Activities 
	Article 15: Powers of the DB

	PROCEDURES BEFORE THE DISPUTE BOARD
	Article 16: Informal Assistancewith Disagreements
	Article 17: Formal Referral of Disputes for aDetermination; Statement of Case
	Article 18: Response and AdditionalDocumentation
	Article 19: Organization and Conductof Hearings

	DETERMINATIONS OF THE DISPUTE BOARD
	Article 20: Time Limit for Rendering aDetermination
	Article 21: Review of Decisions by the Centre
	Article 22: Contents of a Determination
	Article 23: Making of the Determination
	Article 24: Correction and Interpretation ofDeterminations
	Article 25: Admissibility of Determinations inSubsequent Proceedings

	COMPENSATION OF THE DISPUTE BOARDMEMBERS AND ICC
	Article 26: General Considerations
	Article 27: Monthly Retainer Fee
	Article 28: Daily Fee
	Article 29: Travel Costs and other Expenses
	Article 30: Taxes and Charges
	Article 31: Payment Arrangements
	Article 32: Administrative Expenses of ICC

	GENERAL RULES
	Article 33: Exclusion of Liability
	Article 34: Application of the Rules

	AppendixSchedule of Costs
	Model Dispute Board Member Agreement

	Attachment – 11 Article of Chris Seppala
	Attachment – 12 Article of Nicholas Gould,
Establishing Dispute Boards – Selecting, Nominating and
Appointing Board Members



 
 
    
   HistoryItem_V1
   AddMaskingTape
        
     範囲: 現在のページ
     マスク座標: 横方向, 縦方向オフセット 483.71, 781.06 幅 94.62 高さ 39.58 ポイント
     マスク座標: 横方向, 縦方向オフセット 482.74, 18.33 幅 89.79 高さ 81.10 ポイント
     オリジナル: 左下
      

        
     1
     0
     BL
    
            
                
         Both
         1
         CurrentPage
         1
              

       CurrentAVDoc
          

     483.7068 781.0642 94.6173 39.5848 482.7413 18.3329 89.7899 81.1005 
      

        
     QITE_QuiteImposingPlus2
     QI+ 2.0f
     QI+ 2
     1
      

        
     1
     141
     1
     1
      

   1
  

 HistoryList_V1
 qi2base





