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PREFACE 

 
Japan International Cooperation Agency (JICA) conducted “Study on the 

Introduction and Dissemination of DAB/Adjudicators in the Asian Region” for the 
purpose of introducing and disseminating Dispute Resolution Process, stipulated in 
General Conditions of Contract, which was adopted in Sample Bidding Documents 
under Japanese ODA Loans (procurement of works) dated June 2009.  

In the scope of the above-mentioned Study, the study team developed the training-kit 
to be used for a training prior to assessment of applicants to accredited adjudicators, 
who are expected to play an important role to avoid occurrence of unnecessary disputes 
in Japanese ODA Loan projects, as well as to settle the occurred disputes in proper 
manner. 

I sincerely hope that this training-kit is useful for all the institutions, which conduct 
the training prior to assessment of the applicants to accredited adjudicators.  

 
 

Shigenari KOGA 
Director General,  
Financing Facilitation and Procurement 
Supervision Department 
Japan International Cooperation Agency 

 
 
 
 
 



 
JICA DB Training Kit 

 
Table of Contents 

 
Acknowledgement 
Preface 
 

I. Introduction .................................................................................................................   1 
II. Selection of DB Members ...........................................................................................   9 
III. Operation of a Dispute Board ......................................................................................  17 
IV. Financial Aspect of the DB .........................................................................................  32 
V. After the DB Decision .................................................................................................  36 

 
Attachments 

1. Power Point Presentation for the Text 
2. Sample Site Visit Report 
3. Sample DB Written Decision 
4. Sample Forms of One-Person DB Agreement of 1999 Red Book 
5. Sample Forms of Three-Party DB Agreement of 1999 Red Book 
6. 2000 Edition of FIDIC Guide: Portion Covering Clause 20 
7. Supplement to FIDIC 2000 Guide Covering FIDIC MDB Harmonised Conditions 
8. 1999 Edition Red Book Guidance on Particular Conditions; Portion Relating to Clause 20 
9. 1999 Edition Red Book Chart from Introduction, Showing Line Diagram of Clause 20 

Sequence 
10. ICC Dispute Board Rules 
11. Article of Chris Seppala 
12. Article of Nicholas Gould, Establishing Dispute Boards – Selecting, Nominating and 

Appointing Board Members 
13. Contact Details 
 

 

 



 1

JICA DB Training Kit 
© JICA/Toshihiko Omoto /Gordon L. Jaynes 

 
 

I. INTRODUCTION 
 
Welcome to this training course! 
 
Your goal is to serve as a member of a Dispute Board: or, if not to serve as a DB member, at 
least to understand what is required of a DB member and how a DB works . This course is 
designed to help you, but your trainers need your help! 
 
If there is anything in these training materials which is not clear, please tell your trainers.  
 
If anything your trainers say is not clear, please tell your trainers. 
 
If your trainers ask you a question, please do not shy away or hesitate to answer.  
 
Part of the training is intended to increase your skills in participating in discussion, often 
about difficult matters.  
 
Within the limits of confidentiality, be willing to share with your trainers and your fellow 
trainees your past experiences in construction contract disputes and their resolution. 
 
You must help your trainers, to enable them to help you! 
 
 
A Sample Five-Day Training Workshop 
 
The Training Kit was prepared for a Five-Day Training Workshop based on the sample 
programme which is attached in the following page. Trainers are required to adjust it as it fits 
for their needs. 
 
The trainers are also required to prepare their own scenarios for interactive hypothetical case 
studies to satisfy the programme. 
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A Sample Programme for A Five-Day Training Workshop 
 
 

 AM PM Evening 
Assignment 

Day 1 Introduction of 
Trainers/Trainees 
Introduction to Dispute Board 
· What is FIDIC? 
· What is a Dispute 

Board 
· Arbitration Rules 

Setting up a DB 
· Procedure 
· DB members’ 

Qualifications 
· Adjudicators lists 
· DB costs 

 
Prepare draft 
C.V.* 

Day 2 Operation of Dispute Board (1) 
· Site visits 
· DB meeting 
· Site tour 
· Informal discussion of 

potential disputes 

Operation of Dispute Board (2) 
· Site visit report  
· Supplying information to 

DB Members during 
intervals of Site visits 

 
Preparation 
for Mock 
Hearing** 

Day 3 Operation of Dispute Board (3) 
· Referral & Time Limit 
· Written Submissions 
· Hearing(s) 
· Transcripts 

 

Operation of Dispute Board (4) 
· Mock Hearings for 

Workshop Participants 

 
Possible 
extension of  
Mock 
Hearings 

Day 4 Operation of Dispute Board (5) 
· DB Decision Purpose 
· DB Decision Structure 
· DB Dissents 

 
 

After the Decision 
· “Amicable Settlement” 

period 
· Enforceability of DB 

decision 
 

 
Preparation 
for Drafting 
of Mock 
Decision*** 
 

Day 5 
  

Drafting of a Mock Decision  
 
 

Review and Discussion of Mock 
Decision 

 
None: 
 

 
 
Note: 
 
* to encourage the Trainees to present themselves as a competent DB member. Trainers 
 are required to review the CVs and return them to the Trainees during the Workshop. 
 
** Trainees are divided to form DBs and members in a same DB work together. 
 
*** each trainee should write a DB decision as the Chairman. 
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What is FIDIC? 
 
Many persons who are familiar with FIDIC Conditions of Contract know little or nothing 
about the FIDIC organisation. “FIDIC” is an abbreviation of the name, in French, “Fédération 
Internationale des Ingénieurs Conseil” (translated into English as “International Federation of 
Consulting Engineers”) 
 
To use its own description of itself, “FIDIC was founded in 1913 by three national 
associations of independent consulting engineers within Europe. The objectives of forming 
the federation were to promote in common the professional interests of national Member 
Associations and to disseminate information of interest.” 
 
At the time of the preparation of your training material there are 84 national Member 
Associations, as well as some 27Affiliate Members. FIDIC membership encompasses most of 
the independent consulting engineers practicing throughout the World. Details of its activities 
can be found on its website, www.fidic.org. The website also has a Bookshop from which a 
very large selection of useful publications can be obtained.  
 
One of its most prominent FIDIC activities is the preparation and publication of 
recommended Conditions of Contract for use in various kinds of engineering and 
construction contracts. FIDIC also publishes guidance for the use of those Conditions. Your 
training is focused on one particular set of Conditions of Contract, but some reference is 
made to other sets. 
 
FIDIC’s Conditions of Contract are developed and maintained under the overall supervision 
of the organisation’s Executive Committee, but the major work is effected by a “Contracts 
Committee” whose membership is small in number, considering the many sets of Conditions 
of Contract published by FIDIC: as of 2010 there are seven members of the Contracts 
Committee, and 13 sets of Contract Conditions in publication or in preparation. In its work, 
the Committee draws heavily on individuals from FIDIC Members for assistance in drafting. 
Also, the Committee invites commentary on its drafts of Conditions from persons and 
organisations outside FIDIC, including individuals and other groups prominent in the 
international construction industry, the international insurance industry, and the legal 
profession in various countries. It also seeks the views of international agencies developing 
and financing international engineering and construction projects. 
 
The aim of this collaborative effort is to achieve Conditions which are balanced as between 
the concerns of those we know from the Conditions as the Employer, the Contractor, and the 
Engineer. In addition to being balanced, it is intended that the Conditions be effective in 
assisting the successful completion of the contract of which the Conditions form a part. 
 
FIDIC has many other activities besides its Conditions of Contract. Examples are those of 
FIDIC’s Committees on Capacity Building, Risk and Liability, and Sustainable Development. 
As you are or will be working with, or in, the consulting engineering profession, there is 
much in FIDIC activities which is of direct interest to you. 
 
If you are not already a member of FIDIC, or a member of a FIDIC Member Association, you 
should become one, and become an active participant in your country’s Member Association 
of FIDIC. Details on joining FIDIC are on its website, given above.  
 
Why should you join? A first reason is because it is an excellent way for you to develop and 
maintain your experience as a Dispute Board member. Also, you can bring to the attention of 
FIDIC the lessons of your experience as a Dispute Board member so that they can be brought 
to bear on future development of FIDIC Conditions. It also will enable you take an active role 
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in FIDIC activities, and to strengthen FIDIC’s contributions to the international engineering 
and construction industry.  
 
Instead of just enjoying working as a Dispute Board member under Conditions of Contract 
which FIDIC has developed, you can “pay back” for that enjoyment by helping in the future 
improvement, and growth in use, of those Conditions. You can enable the benefits of working 
on FIDIC Dispute Boards to become reciprocal among yourself, your fellow members of 
FIDIC, and other users of the FIDIC Conditions.   
 
 
 



 5

What is a Dispute Board? 
 
Your training is focused on the Dispute Board as used in the FIDIC MDB Harmonised 
Conditions for Construction. “MDB” stands for Multilateral Development Banks, which with 
other International Financial Institutions, have collaborated with FIDIC to develop those 
Conditions.  
 
Such Boards also are used in other FIDIC Conditions of Contract, and in other contract 
conditions published by organisations other than FIDIC. Mention will be made of them, 
below. 
 
Briefly, a Dispute Board is an entity which assists the Contract Parties to avoid formal 
disputes. If a formal dispute is unavoidable, the Dispute Board makes a decision which is 
intended to be contractually binding on the Parties, unless and until an arbitral award obliges 
the Parties otherwise.  
 
Dispute Boards, when established at the outset of the Contract, have a strong record of 
avoiding litigation and arbitration, and this has led the international organisations which 
provide aid to developing countries to support the use of Dispute Boards in contracts financed 
by those organisations. 
 
The Dispute Board is an important member of the Contract “team” which seeks the 
successful achievement of the Contract goals – the Employer, the Engineer, the Contractor, 
and the Dispute Board. The experience of the members of the Dispute Board is available to 
all of the rest of the team. 
 
Where does a Dispute Board fit in the FIDIC Conditions’ system of dispute resolution? 
 
In summary, when a claim is made by either Party under the FIDID MDB Harmonised 
Conditions, it is dealt with by the Engineer. In due course, the Engineer makes a 
determination on the claim – either the claim is allowed or it is rejected. (See, Sub-Clauses 
3.5 and 20.1).  Whenever these Conditions provide that the Engineer shall proceed in 
accordance with this Sub-Clause 3.5 to agree or determine any matter, the Engineer shall 
consult with each Party in an endeavour to reach agreement.  If agreement is not achieved, 
the Engineer shall make fair determination in accordance with the Contract, taking due regard 
of all relevant circumstances. 
 
The Engineer shall give notice to both Parties of each agreement or determination, with 
supporting particulars, within 28 days from the receipt of the corresponding claim or request 
except when otherwise specified.  Each Party shall give effect to each agreement or 
determination unless and until revised under Clause 20 [Claims, Disputes and Arbitration]. 
 
Within 42 days after receiving a claim or any further particulars supporting a previous claim, 
or within such other period as may be proposed by the Engineer and approved by the 
Contractor, the Engineer shall respond with approval, or with disapproval and detailed 
comments.  He may also request any necessary further particulars, but shall nevertheless give 
his response on the principles of the claim within the above defined time period. 
 
Within the above defined period of 42 days, the Engineer shall proceed in accordance with 
Sub-Clause 3.5 [Determinations] to agree or determine (i) the extension (if any) of the Time 
for Completion (before or after its expiry) in accordance with Sub-Clause 8.4 [Extension of 
Time for Completion], and/or (ii) the additional payment (if any) to which the Contractor is 
entitled under the Contract. 
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If the Engineer’s determination is not accepted, the Dispute Board may be able to assist in 
resolving the disagreement and avoiding a formal dispute. If a formal dispute cannot be 
avoided, either Party may refer it to the Dispute Board, as described in Sub-Clause 20.4. The 
Dispute Board proceeds to make a decision on the dispute, and that decision is contractually 
binding on the Parties and they are contractually obliged to give effect to it promptly. 
 
If either Party is dissatisfied with the Dispute Board decision, 28 days are allowed for such 
Party to give a notice of dissatisfaction and intention to commence arbitration to resolve the 
dispute. However, before actual commencement of arbitration, Sub-Clause 20.5 requires both 
Parties to attempt (for at least 56 days) to settle the dispute amicably. Sometimes such 
settlement can be achieved by further negotiations, or by use of a mediator. If, after the 56 
days of attempting to achieve amicable settlement have expired and no settlement has been 
reached, either party may commence arbitration proceedings. However, it should be noted 
that neither Party has to start arbitration at that time: if both Parties are willing to continue 
settlement efforts, they can continue such efforts as long as both are willing to do so. 
 
Sub-Clause 20.6 provides for the manner of arbitration to be used to achieve final settlement 
of the dispute. 
 
Many Parties who sign contracts using the FIDIC MDB Harmonised Conditions have never 
experienced international commercial arbitration, and it is important that they understand the 
problems and risks of arbitration. Often, Dispute Board members review with the Parties the 
problems and risks of arbitration if disagreements are threatening to become formal disputes. 
Such a review often motivates further efforts by the Parties to settle the disagreement without 
embarking on the path of formal dispute. 
 
Arbitration of international construction contract disputes typically is lengthy and costly. It is 
not unusual for arbitration to require, literally, years. Costs of an arbitration include not only 
the value of time of the Parties’ managers and the fees and expenses of the arbitrators but also 
fees and expenses of legal advisors and of any independent experts used to assist in the 
arbitration. If the arbitration is administered by an independent organisation, the fees of such 
administration also add to the cost. Of special importance, and not always understood at the 
outset, is the fact that in many arbitrations the arbitrators have the power to award costs 
against the loser. It is typical that the loser will not only bear all of his own costs, but also 
will have to reimburse the winner a major part (if not all) of the winner’s costs. 
 
Arbitration Rules 
 
To enable discussion with the Parties of the risks and costs of arbitration of a dispute, Dispute 
Board members should be familiar with the arbitration rules which the Parties are most likely 
to have adopted. 
 
Sub-Clause 20.6 (a) of the FIDIC MDB Harmonised Conditions is a somewhat complex 
provision regarding arbitration: “[Unless otherwise agreed by both parties] for contracts with 
foreign contractors, international arbitration with proceedings administered by the institution 
appointed in the Contract Data conducted in accordance with the rules of arbitration of the 
appointed institution, if any, or in accordance with UNCITRAL arbitration rules, at the 
choice of the appointed institution.”    
 
You will note several points:  
 
(i) Sub-Clause 20.6 (a) does not define “foreign contractor”. Perhaps “foreign” is to be 
defined by reference to the country in which the Site of the Works is located (assuming that 
all of the Site is in one country). But what if the Contractor is a joint venture of one or more 
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“foreign” companies and one or more “domestic” companies – is it “foreign” or “domestic”?  
It is submitted that unless detailed in the Particular Conditions of the Contract, the position is 
unclear. Also it should be noted that Sub-Clause 20.6 (d) says that for “domestic” contractors, 
“arbitration with proceedings conduced in accordance with the laws of the Employer’s 
country” but does not address the possibility that such law do not include provision for 
commercial arbitration. 
  
(ii) “institution appointed in the Contract Data”: the term “Contract Data” is defined in Sub-
Clause 1.1.1.10 as “the pages completed by the Employer entitled contract data which 
constitute Part A of the Particular Conditions.”  The Employer is allowed to specify the 
arbitral institution to be used; but note that the words in Sub-Clause 20.6 (a) – “if any” – 
suggest that the Employer may choose not to have any institution administer the arbitration. 
(Were that done, it is likely that UNCITRAL Rules will be used as they are the only set of 
rules in general international use which allow for non-administered arbitration. 
 
There are many administering institutions. Perhaps the largest number of international 
arbitrations are administered by the International Chamber of Commerce’s International 
Court of Arbitration, which is headquartered in Paris, France. Other administering institutions 
include the American Arbitration Association, the London Court of International Arbitration, 
the Kuala Lumpur Regional Centre for Arbitration, and the Cairo Regional Centre for 
International Arbitration. All of these institutions have their details available on the internet, 
via Google. Details include the texts of their own rules and their charges for administrative 
services. Generally, all such institutions will administer arbitrations held under either the 
institution’s rules or the rules of other organisations, including the UNCITRAL Rules. 
(UNCITRAL – the United Nations Commission on International Trade Law -- does not itself 
administer arbitrations and its arbitration Rules are designed so that they can be administered 
by administering institutions, or alternatively by the UNCITRAL arbitral tribunal itself. 
Opinions differ on whether to use the tribunal to administer itself, but it is correct to say that 
of the total number of all international arbitrations of construction disputes, the majority are 
institutionally administered. 
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Dispute Boards other than under the FIDIC MDB Harmonised Edition 
 
Dispute Boards were developed in the USA, where they continue to be a popular feature of 
construction contracts. Some States in the USA require their use on State contracts for 
infrastructure work. The most popular title for the USA boards is “Dispute Review Board” 
and that term was adopted by The World Bank when, in January 1995, it began the regular 
use of Boards on contracts financed by the Bank. Later in 1995, FIDIC adopted the Board 
concept for its Design-Build Turnkey Conditions, and in 1996, FIDIC published a 
Supplement to the then “Red Book” 4th Edition to enable users to substitute use of a Board to 
decide disputes, instead of the Engineer. In both documents, FIDIC used the name “Dispute 
Adjudication Board” or “DAB”, and that name was used also in the 1999 Editions of the 
major Conditions of Contract – Construction, Plant and Design-Build, and EPC Turnkey. The 
same terminology was retained in the 2008 Design Build Operate Conditions. 
 
In the 1999 Editions of the Conditions, in both those Plant and Design-Build and those for 
EPC Turnkey, FIDIC introduced the possibility of using a Board on a so-called “ad hoc” 
basis. In this approach, no Board is established unless and until the Parties have decided to 
elevate a disagreement to a formal dispute. The ad hoc Board is used only for the dispute 
which led to its appointment; should further disputes arise in the future, the same persons 
may – or may not – be used for another ad hoc Board.  
 
Apart from the inefficiency of such an approach to disputes, the fact that the ad hoc Board is 
not created until after the Parties are locked into formal dispute means that the unique benefit 
of the Dispute Board has been lost. It is impossible for the Board to assist in prevention 
disputes so that disagreements do not develop into formal disputes. It should be noted that the 
2008 Design Build Operate Conditions do not propose the use of an at hoc DAB. 
 
You also should be acquainted with the Dispute Board Rules of the International Chamber of 
Commerce (“ICC”), a copy of which is included in your training materials. Published in 2004, 
these Rules are based on three types of Boards: Dispute Review Board, Dispute Adjudication 
Board, and Combined Dispute Board. There reportedly are instances when the FIDIC Clause 
20 provisions have been modified by the Parties to the Contract to substitute the ICC Rules 
for the Clause 20 Dispute Board procedures, so as a student of Dispute Boards you should be 
aware of the Rules in case you are faced with a Contract using them. 
 
Briefly, under the ICC Rules the Dispute Review Board (or DRB) makes Recommendations 
which are not immediately binding on the Parties and the Parties are given a time limit within 
which the dispute can be referred to arbitration. The Dispute Adjudication Board (or DAB) is 
essentially the same as the FIDIC Dispute Adjudication Board in that the DAB’s decision is 
immediately binding and the Parties are obliged to act accordingly. The Combined Dispute 
Board (or CDB) is unique to the ICC Rules. The CDB normally operates as a DRB but has 
the power to elect to operate as a DAB in certain prescribed circumstances: in other words, 
the CDB  normally issues Recommendations which are not immediately binding but in 
certain circumstances it can make decisions which are immediately binding. 
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II SELECTION OF DB MEMBERS 
 
Under the FIDIC MDB Harmonised Edition, Sub-Clause 20.2 provides that the DB shall be 
comprised of either 1 or 3 persons, depending upon what the Employer has stated in the 
Contract Data, which forms Part A of the Particular Conditions. Later in your training, you 
will be considering how an Employer decides between 1 or 3, but for now, your attention is 
directed to the qualities each DB Member should have, whether the membership is 1 or 3. 
 
Sub-Clause 20.2 states that each person shall be “suitably qualified…[and] fluent in the 
language for communication defined in the Contract and shall be a professional experienced 
in the type of construction involved in the Works and with the interpretation of contractual 
documents.” Should “fluent” be regarded as applying to reading and writing as well as 
speaking? Why? 
 
What is a reasonable meaning of “a professional experienced in the type of construction 
involved in the Works”? (This criterion is worded slightly differently in Clause 3 (a) of the 
“General Conditions of Dispute Board Agreement” examined more fully below. Clause 3 (a) 
refers to the DB Member being “experienced in the work which the Contractor is to carry out 
under the Contract”.) Do these wordings exclude professionals who are not engineers? Is 
an engineer a “professional experienced…with the interpretation of contractual 
documents”? 
 
What about nationality or country of residence? Should that affect DB membership? The 
2000 Edition of “The FIDIC Contracts Guide” states: “The [Conditions] are recommended 
for use on an international basis, so the Parties are usually not of the same nationality. The 
DAB may therefore perform better if the nationality of each member is not the same as that 
of either Party or of the other members (if any).” [p. 304 at (e)] Why is this? Why should it 
matter whether the nationality of a DB Member is that of one of the Parties? Does it 
matter if the nationality of a DB Member is that of the Engineer? Why does it matter 
(or does it?) if DB Members share nationality?  
 
It is notable that these criteria are reinforced in the Dispute Board Agreement (“DBA”), in its 
“General Conditions of Dispute Board Agreement”.     The General Conditions are in the 
Appendix to the FIDIC MDB Harmonised Conditions, and there is an Annex to the DBA 
General Conditions.  It is also reproduced in the FIDIC MDB Harmonised Conditions, and is 
entitled, “Procedural Rules”.  The DBA provides further insight into what is regarded by 
FIDIC as a “suitably qualified” person for service as a DB Member. 
 
Clause 4 of the DBA General Conditions contains the DB Member’s warranty of impartiality 
and independence of the Employer, the Contractor, and the Engineer, and obliges the DB 
Member to disclose any fact or circumstance which might appear inconsistent with this 
warranty.  
 
Clause 4 also emphasises that in appointing the Member, the Employer and the Contractor 
relied upon the Member’s representation of being experienced in the work which the 
Contractor is to carry out under the Contract, experienced in the interpretation of contract 
documentation, and fluent in the language for communications defined in the Contract. 
 
The weight of this warranty and representation by the DB Member is supplemented by a 
series of General Obligations assumed by the DB Member under Clause 5 of the DBA 
General Conditions: 
 
 
 



 10

5 General Obligations of the Employer and the Contractor 
 
The Employer, the Contractor, the Employer’s Personnel and the Contractor’s Personnel 
shall not request advice from or consultation with the Member regarding the Contract, 
otherwise than in the normal course of the DB’s activities under the Contract and the Dispute 
Board Agreement.  The Employer and the Contractor shall be responsible for compliance 
with this provision, by the Employer’s Personnel and the Contractor’s Personnel respectively.  
 
The Employer and the Contractor undertake to each other and to the Member that the 
Member shall not, except as otherwise agreed in writing by the Employer, the Contractor, the 
Member and the Other Members (if any): 
 
(a) be appointed as an arbitrator in any arbitration under the Contract; 
(b) be called as a witness to give evidence concerning any dispute before arbitrator(s) 

appointed for any arbitration under the Contract; or 
(c) be liable for any claims for anything done or omitted in the discharge or purported 

discharge of the Member’s functions, unless the act or omission is shown to have  
been in bad faith. 
 

The Employer and the Contractor hereby jointly and severally indemnify and hold the 
Member harmless against and from claims from which he is relieved from liability under the 
preceding paragraph. 
 
Whenever the Employer or the Contractor refers a dispute to the DB under Sub-Clause 20.4 
of the Conditions of Contract, which will require the Member to make a site visit and attend a 
hearing, the Employer or the Contractor shall provide appropriate security for a sum 
equivalent to the reasonable expenses to be incurred by the Member.  No account shall be 
taken of any other payments due or paid to the Member.  
 
You will be considering Clause 4, General Obligations, at some length during your training. 
Eleven separate Obligations are listed, and 7 of them buttress the warranty of impartiality and 
independence. Look at those Obligations now; identify which are the 7 “buttressing” 
Obligations. Which (if any) of the Clause 4 General Obligations do you consider 
unreasonable? 
 
Also, refer now to Clause 8 of the tripartite Agreement which imposes significant financial 
forfeiture on the DB Member who fails to comply with the General Obligations.  
 
8. Default of the Member 
 
If the Member fails to comply with any of its obligations under Clause 4(a) – (d) above, he 
shall not be entitled to any fees or expenses hereunder and shall, without prejudice to their 
other rights, reimburse each of the Employer and the Contractor for any fees and expenses 
received by the Member and the Other Members (if any), for proceedings or decisions (if 
any) of the DB which are rendered void or ineffective by the said failure to comply. 
 
If the Member fails to comply with any of his obligations under Clause 4(e) – (k) above, he 
shall not be entitled to any fees or expenses hereunder from the date and to the extent of the 
non-compliance and shall, without prejudice to their other rights, reimburse each of the 
Employer and the Contractor for any fees and expenses already received by the Member, for 
proceedings or decisions (if any) of the DB which are rendered void or ineffective by the said 
failure to comply.  
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Do you consider that these forfeitures are reasonable? Are such forfeitures consistent 
with the indemnity from the Employer and the Contractor to the DB Member under 
Clause 5 (c) of the tripartite Agreement? 
 
What else is important when considering a candidate? Experience suggests that one 
should investigate the extent of the prospective DB Member’s existing commitments. A well 
qualified person is apt to be busy already. Yet a busy person may have difficulty being 
available for an unscheduled Site visit, or have problems arranging availability for a timely 
hearing, or ask to be excused from submitting a Site visit report before leaving the Site.  Yes, 
the written agreement with the DB Member requires the Member (as part of the justification 
for a monthly retainer) to be available, but nevertheless it sometimes happens that over 
commitment by a DB Member causes delay to the DB process.   
 
Let us turn now from the qualities of a DB Member to the procedure for selection  
 
Sub-Clause 20.2 requires that appointment be made by the date stated in the Contract Data. 
The Contract Data form as circulated by FIDIC shows the date as fixed by the Employer at 
the time of the invitation to bid, as 28 days from “Commencement”, which is not defined; 
however, it appears to refer to “Commencement Date” which is defined in Sub-Clause 1.1.3.2 
as “the date notified under Sub-Clause 8.1”. It is important that we look Sub-Clause 8.1 as 
it is a major change from traditional FIDIC practice and from the 1999 Edition of the 
Conditions for Construction. It is a complex provision. 
 
8.1  Commencement of Works 
 
Except [sic] otherwise specified in the Particular Conditions of Contract, the Commencement 
Date shall be the date at which the following precedent conditions have all been fulfilled and 
the Engineer’s instruction recording the agreement of both Parties on such fulfilment and 
instructing to commence the Work is received by the Contractor. 
 
(a) signature of the Contract Agreement by both Parties, and if, required, approval of the 
 Contract by relevant authorities of the Country; 
(b) delivery to the Contractor of reasonable evidence of the Employer’s Financial  
 arrangements (under Sub-Clause 2.4 [Employer’s Financial Arrangement]); 
(c) except if otherwise specified in the Contract Data, and possession of the Site 
 given to the Contractor together with such permission(s) under (a) of Sub-Clause 1.13 
 [Compliance with Laws] as required for the commencement of the Works; 
(d) receipt by the Contractor of the Advance Payment under Sub-Clause 14.2 [Advance 
 Payment] provided that the corresponding bank guarantee has been delivered by the 
 Contractor. 
 
If the said Engineer’s instruction is not received by the Contractor within 180 days from his 
receipt of the Letter of Acceptance, the Contractor shall be entitled to terminate the Contract 
under Sub-Clause 16.2 [Termination by Contractor]. 
 
The Contractor shall commence the execution of the Works as soon as is reasonably 
practicable after the Commencement Date, and shall then proceed with the Works with due 
expedition and without delay. 
 
Note that there are 4 “conditions precedent” – a legal term which means that those conditions 
must be met before there can be a Commencement. Also note that there is no specific time 
limit by which Commencement is to occur. By implication the time should not be more than 
180 days after the Contractor’s receipt of the Letter of Acceptance of the Contractor’s bid, 
because after those 180 days, Sub-Clause 8.1 entitles the Contractor to terminate the Contract. 
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However, experience suggests that many contractors would be willing to allow more time to 
achieve completion rather than terminate after the 180 days. 
 
One aspect which may cause delay is that before the Engineer can instruct Commencement 
the 4 conditions precedent must be met and the Parties must agree they have been met so that 
the Engineer can “record” such agreement in his notice to commence.   
 
Sub-Clause 20.2 says that if the Parties have not jointly appointed the DB 21 days before the 
Commencement Date, “…each Party is to nominate a member for the approval of the other 
Party and the first two members shall recommend and the Parties shall agree upon the third 
member, who shall act as chairman.” As the Commencement Date is not known until it either 
arrives or is imminent, it is not clear how one is to know what date the 21 days before the 
Commencement Date will be. The practical approach would seem to be that as soon as the 
Letter of Acceptance is received by the Contractor, the initiative should be taken by each 
Party to nominate a member for approval by the other Party.  
 
Sub-Clause 20.3 deals with failure to appoint the DB and provides that if the DB is not 
established by the Commencement Date, either or both Parties can request appointment by 
the “appointing entity or official” named in the Contract Data. Typical “appointing entities” 
are FIDIC and the ICC Dispute Board Centre. Others which have been noted in earlier 
guidance of The World Bank SBD Procurement of Works include the Secretary-General of 
the Permanent Court of Arbitration, The Hague; the Secretary-General of the International 
Centre for Settlement of Investment Disputes; and the Chairman of the London Court of 
International Arbitration. It is advisable to seek the agreement of the appointing authority in 
advance of stipulating it in the Contract Data, and in doing so to check on the current charges, 
if any, for the appointment service. 
 
Obviously asking another to appoint someone to such an important position is 
appropriate only when the Parties have exhausted their ability to agree upon selections 
of their own.  
 
But how do the Parties find appropriate nominees, and how can you and your fellow DB 
Member find a good candidate to recommend as chairman? 
 
Often they are found by word-of-mouth from others who have used Dispute Boards, or by 
suggestions from colleagues who also serve on Dispute Boards. There are several 
organisations which have lists of candidates for whom they have available c.v.s: 
 
FIDIC has its President’s List of Approved Adjudicators, who have been independently 
vetted by FIDIC’s Assessment Panel for Adjudicators. Also, national Member Associations 
are establishing National Lists of Approved Adjudicators from within each Member 
Association’s membership. Details are at www.fidic.org. 
 
Although it has no defined list of approved DB members, the ICC Dispute Board Centre has 
a system of suggesting nominees selected by its National Committees and its Centre for 
Expertise. A fee is charged for suggesting candidates. Details are at www.iccwbo.org. 
 
Other organisations maintaining lists of potential DB members include: the International 
Centre for Dispute Resolution, www.icdr.org; The DRB Foundation, www.drb.org; The 
Dispute Board Federation, www.dbfederation.org 
 
What determines whether a DB is one person or three persons? 
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The structure of the FIDIC MDB Harmonised Conditions leaves this choice to the Employer 
and provides that the size of the DB will be indicated in the Contract Data. Two spaces are 
shown on page three of the published Particular Conditions, Part A – Contract Data. 
The first is to be arranged by the Employer to indicate which is chosen – one person or three 
persons. The second space is for listing, presumably by the Employer at the time of the 
Invitation to Bid, of potential sole members or a note of “None”.  
 
The 2000 Edition of “The FIDIC Contracts Guide” offers this: “…a three-person DAB would 
typically be regarded as appropriate for a CONS contract involving an average monthly 
Payment Certificate exceeding two million US Dollars, at 2000 prices. If the average monthly 
Payment Certificate is unlikely to exceed one million US Dollars, a one-person DAB may be 
preferred for reasons of economy…” [p. 304 at (d)]  
 
We should note also a point made on the same page, at (d), in discussion of the nationality 
and residence of DB Members: “...each of the regular visits of a full-term DAB may then 
require significant travelling expenses. If both Parties are of the same nationality, the 
member(s) of the DB could be residents of the Country, in which case it might be appropriate 
to reduce the Dollar thresholds…”   
 
Some guidance also may be found from the earlier SBD of The World Bank requirements of 
Board size, based on estimated contract value (including contingencies): if the amount was 
more than US$£50 million, a three person Board was required; if the amount was less than 
that amount, either a three person Board or a one person “Dispute Review Expert” could be 
selected by the Borrower, “depending on the Employer’s regulatory framework and 
preferences”. Contracts for less than US$10 million were to use the SBD for Procurement of 
Works, Smaller Contracts. [These amounts were first established in 1995.] 
 
Selection of Chairman 
 
This early step is one of the most important things you will do as a DB Member. Of course, 
in choosing a candidate for Chairman, you should remember the various requirements for all 
DB Members. However, you must consider also additional qualities. The ability and the 
personality of the chairman will affect greatly both your success as a DB Member and the 
success of the DB in being a successful member of the project team. Consider the following:  
 

· The DB has a duty to seek unanimity within the DB on all DB decisions. That is 
likely to require a “collegial” chairman. 

· If you and your co-Member disagree, the point of disagreement will be decided by 
the chairman, so the chairman will have a de facto power akin to being a one person 
DB when the other two Members disagree; 

· The Parties are likely to give special attention to the chairman during DB efforts to 
prevent disagreements from becoming formal disputes. 

· In attempting to prevent disagreements, very effective powers of persuasion will be 
needed by the chairman in order to move the Parties to consensus. 

· The chairman is likely to prepare much of any DB written decisions and almost 
certainly will wish to review all drafting of DB written decisions before they are put 
in final form so the chairman should be skilled in drafting. 

· The chairman probably will be the “DB Programmer” and while being cordial the 
chairman must be firm in arranging for timely Site visits of ample duration, assuring 
that all DB Members remain on Site until Site visit reports are prepared, arranging 
any hearings on disputes so that matters are dealt with without delay, and generally 
assuring that time limits in the Contract (or otherwise agreed with the Parties) are 
observed by all DB Members and by the Parties. 
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Another consideration in selection of a chairman is what is sometimes called “balancing” of 
the DB. For example, if the Contract is one for a large hydroelectric project, it may be 
useful to have a “spread” of engineering experience on the DB: perhaps a civil engineer, a 
mechanical engineer, and a geologist or possibly a hydrologist. If the Contract is for a large 
building, it likely would be helpful to have a structural engineer, and perhaps a civil 
engineer and an architect. Contracts with large and complex Bills of Quantities may benefit 
from having a quantity surveyor member of the DB. Of course, achieving such a “spread” 
must not lead to any Member who does not have deep experience “in the type of 
construction involved in the Works.” The Members’ depth of experience will have a direct 
effect not just on the scope of their understanding of the Contract and the work it requires 
but also on the weight the Parties will give to the suggestions (and decisions) of the DB. The 
deep experience should include having been directly involved in field work during 
construction. Sometimes it is said that a good DB Member “has mud on his boots.” 
 
What about having a lawyer as a member of the DB? This question has been much debated. 
Many feel that having a lawyer on a DB will lead to too much formality and too much 
argument. Others feel that DBs for construction projects should have only technical 
professionals – engineers, architects, quantity surveyors, geologists. Opposing opinion says 
that Sub-Clause 20.2 includes the requirement of being “professionally experienced…with 
the interpretation of contractual documents” and that this describes a lawyer, and anyway a 
lawyer can be helpful on any procedural issues which arise before the DB as well as on any 
issue of law which arise. Those who favour having a lawyer on a DB also point out that 
there are many lawyers who also are engineers, architects, quantity surveyors, and so have 
“double” qualifications. Some lawyers who do not have such technical qualifications 
nevertheless have spent decades working mainly or entirely in the engineering and 
construction industry and thus have a lot of “on the job” technical training. 
 
For your purposes, it suffices if you are alerted to the debate about lawyers, and we will 
close the point by quoting the “Father” of the Dispute Board, the late A.A. Mathews: “Being 
a lawyer is not necessarily a disqualification from serving on a Board.”  
 
Signing Your “Dispute Board Agreement” (“DBA”) 
 
The “DBA” controls your service as a DB Member. Read it carefully, and read carefully the 
text of Clause 20 of the Contract (including any Particular Condition numbered as part of 
Clause 20). Do not make the assumption which some have made in the past, that because 
the Agreement and the Clause 20 before you “look like” the FIDIC model, they are 
verbatim the provisions you have studied in this training! 
 
Be prepared for your discussion with the Parties of your fee arrangement. Note that the 
FIDIC Harmonised Conditions foresee two kinds of fees – a monthly retainer fee and a 
daily fee (as well as reimbursement of “reasonable expenses” described in paragraph 6 (c) 
of the DBA). When the Dispute Review Board first appeared in The World Bank documents 
in January 1995, it was stipulated that unless the Parties agreed some other amount, the 
monthly retainer fee would be three times the daily fee, and the daily fee would be that for 
ICSID arbitrators. (“ICSID” stands for the International Center for the Settlement of 
Investment Disputes, which is a World Bank body.) When FIDIC developed its Dispute 
Adjudication Board it omitted any stipulation of the monthly retainer fee, as did the ICC 
under its Dispute Board Rules. However, the Parties to many FIDIC DABs and DBs, as 
well as ICC DBs have used the ICSID daily fee for the Board Members’ daily fee and 
tripled that daily fee in setting the amount of the monthly retainer. 
 
Currently the ICSID daily fee = US$ 3000. 
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Thus, this structure can make the DB expensive for the Contract. For example, if a 3 person 
DB is established for a Contract which will require 24 months to achieve TOC, and if as 
foreseen in paragraph 1 of the Procedural Rules, the DB visits the Site “at intervals of not 
more than 140 days” [whether or not the visit will include a hearing], and if as experience 
suggests, even a routine Site visit (without any hearing of a formal dispute) is approximately 
3 days, and if travel time allowed is the 2 days maximum foreseen in paragraph 6 (b) (i), 
this DB fee picture emerges: 
 
Two years construction period = 730 days/maximum 140 days intervals = at least 5 Site 
visits during the two years 
Site visits = 3 days on Site + up to 4 days travel time = 7 days x 5 Site visits = 35 days 
Retainer = 24 months @ 3(daily fee)/month = equivalent of 72 days. 
Total of Site visits + monthly retainer = equivalent of 107 days x US$3000 = US$721,000 
 
Assume DNP of 365 days; 140 days maximum intervals = 2.6 Site visits; but assume only 2 
Assume DNP Site visits only 2 days instead of 3 days + maximum days travel time = 12 
days 
Assume no increase in retainer or daily fee during the DNP (even though allowed under the 
DBA 
Retainer = 12 x 2 (reduced retainer per DBA paragraph 6) = equiv. of 24 days @ ICSID rate 
Total of Site visits + reduced monthly retainer = 36 days x US$3000 = US$108,000 
 
Grand total for 1 DB Member = US$829,000 
 
To this cost must be added 7 sets of return air fares and if no Site accommodation is 
available during Site visits, 19 hotel room nights.  
 
You can do the mathematics for a 3 person DB. You also can see that if the DB is unable to 
avoid having formal disputes to decide, more time and therefore more money may be 
required for the DB, to cover the costs of hearings which cannot be completed during a 3 
day (or in DNP, 2 day) Site visit, the study of written submissions of the Parties, preparation 
of DB written decisions, and likely private meetings of the DB to discuss the dispute and to 
reach consensus and prepare written decisions. 
 
In passing, you also can sense the extent of your financial exposure under paragraph 8 of the 
DBA General Conditions! 
 
So, pressure has arisen within the construction industry to economise on DBs! Various cost 
reductions have been attempted. 
 
What do you think of each the following measures? Good? Bad? Why? 
 

· Increase the interval between Site visits 
· Dispense with Site visits and have the DB visit the Site only when there is a dispute 
· Reduce the daily fee from the level of ICSID arbitrators’ fees 
· Reduce the retainer 
· Eliminate the retainer 
· Have DB serve more than one contract 
· Have price competition to identify the cheapest qualified candidates for the DB 
· Always have a one person DB 
· Omit the DB and reinstate the Engineer as the decider of disputes 
· Omit the DB and provide that all disputes will go straight to arbitration 
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Termination of the DB 
 
This is covered in paragraph 7 of the DBA.  This enables termination of the Member by joint 
action of the two Parties, and it enables the Member to resign if the Member wishes. Suppose 
that one Party makes known its wish that the DB Member should resign because it 
considers that the Member has displayed prejudice during a hearing on a dispute. You 
are that Member: what will you do? Why? Suppose that the complaining Party says 
that unless the DB Member resigns, the complaining Party will not participate in 
further Site visits or hearings on any disputes? What will you do? Why? 
 
Suppose a fellow DB Member becomes angry with you and says to you that you should 
resign: would you? Why? Would it change your view if the angry DB Member is the 
Chairman? 
 
Disputes 
 
Disputes under the DBA are to be resolved under the Rules of Arbitration of the ICC by one 
arbitrator appointed in accordance with these Rules of Arbitration. Let us look now at those 
Rules and what they say about selection of a sole arbitrator, and consider that in the 
context of a possible arbitration involving alleged default of the DB Member and the 
application to that DB Member of paragraph 8 of the DBA. 
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III. OPERATION OF A DISPUTE BOARD 
 
The General Conditions of Dispute Board Agreement, at article 4 (i) require that each 
Member “become conversant with the Contract and with the progress of the Works…by 
studying all documents received…” 
 
Typically, a DB will arrange a Site visit as soon as possible after being constituted. 
Sometimes, to expedite matters, the DBA is signed at such initial Site visit instead of 
requiring DBA signature prior to the initial Site visit.  
 
An early Site visit is important for many reasons, even if there has not yet been much 
“progress of the Works” to be viewed: 
 

· The DB members may have not met one another previously, and early acquaintance 
will facilitate future work together; 

· The Parties and the Engineer need to become acquainted with the DB Members, who 
are an important part of the team to achieve successful completion of the Contract, 
and equally the DB needs to become acquainted with each of the Parties and the 
Engineer; 

· The Site visit allows an information briefing of the DB on the Works, typically by the 
Engineer, so that the DB has an early overall grasp of what will be constructed. Such 
a briefing also allows a detailed discussion of the Contract Programme and 
identification of what aspects the Contractor and the Engineer foresee as the most 
challenging;  

· Even if no significant construction has begun, the DB is able to get a general grasp of 
the Site and what the layout of the Works will be, and absorb some impressions of its 
environment; 

· The Site visit affords an opportunity for the DB to arrange for supply to each Member 
a copy of the Contract Documents (if not already received by the DB) and to agree 
what periodic reports or other data will be provided to the DB by the Parties and the 
Engineer. The DB Members are well advised to consider having as much as possible 
of such documentation provided to them in A5 format so that they are easily housed at 
home, and easily transported for use when away from home and not on Site.. 

· At the initial Site visit, it is good practice to arrange that there will be kept at the Site 
for the sole use of the DB during their visits a set of the Contract Documents, 
including variations, programme revisions, and any other Contract amendments, so 
that the DB Members do not have to transport such documents to and from each Site 
visit. Also, if future Site tours are likely to need special clothing, such as safety 
helmets, safety vests (reflective or inflatable or whatever),  steel reinforced shoes, 
rubber boots, rainwear, etc., the initial Site visit is the time to arrange these for the DB 
Members, and for the storage of such items on Site for ready availability during the 
future Site visits.. 

 
Establishing relationships  
 
At the initial Site visit, the DB should set the tone for its future regular visits, and assure that 
they are informal, with easy and relaxed communication. It is essential that the DB meets and 
talks with the persons who are implementing the Contract on a day-to-day basis, for the 
Employer, the Engineer, and the Contractor. This is sometimes expressed as “meeting with 
those who are at the work face” as distinct from meeting representatives from area offices or 
head offices of the Parties or the Engineer.  
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The DB must meet and come to know the persons who will be those first to encounter any 
problems or difficulties in the execution of the Works. Rapport must be established with 
these people so that any future disagreements can be dealt with at this “working level”, and 
prevented from escalating into formal disputes. 
 
Usually during at least the first Site visit of the DB, social hospitality will be extended to the 
DB, such as a welcome dinner. It is important for the DB to assure that for such a welcome 
and for all future social occasions during Site visits both Parties and the Engineer attend.. 
This “team” approach to socialising is important not only in establishing congeniality among 
all members of the team but also to avoid any impression of partiality which might arise if 
only one Party is present, or the Engineer is not invited. Also, DB Members should socialise 
as a unit, not as individuals. A DB Member should not be seen socializing alone with only 
one of the Parties or only the Engineer. This DB-as-a-unit approach to socializing is to assure 
that there is not any possible appearance of partiality to a Party or to the Engineer; it protects 
the DB and its members from any suspicion of lacking the independence and impartiality 
they have warranted to maintain, under the terms of the TPA. 
 
Perhaps it is obvious but DB Members should remember that the channel of communication 
between the DB and the Parties and the Engineer is the DB Chairman. This is true for 
correspondence, during Site visits, and in hearings. A DB Member may receive a copy of a 
communication from a Party or the Engineer to the DB, but any response is to be coordinated 
by the DB Chairman. During meetings at Site, the DB Chairman will chair the meeting, and 
should assure that other DB Members participate actively in the meeting, but under the 
control of the DB Chairman. 
 
This limitation of access to a single DB Member is underlined by the first paragraph of 
section 5 of the DBA General Conditions: 
 
5. General Obligations of the Employer and the Contractor 
 
The Employer, the Contractor, the Employer’s Personnel and the Contractor’s Personnel 
shall not request advice from or consultation with the Member regarding the Contract, 
otherwise than in the normal course of the DB’s activities under the Contract and the Dispute 
Board Agreement.  The Employer and the Contractor shall be responsible for compliance 
with this provision, by the Employer’s Personnel and the Contractor’s Personnel respectively. 
 
Planning future Site visits   
  
At the initial Site visit, it is good practice to agree with the Parties the planned dates for the 
next Site visit. Normally the interval between the first two Site visits will be the interval 
between all future regular Site visits, at least until completion of construction. During this 
planning at the initial Site visit, it is useful to determine whether there are any especially 
important construction events at which the DB should be present and the timing of those 
special Site visits agreed. 
 
It also should be noted that many DBs find it helpful to distribute and agree with the Parties 
and the Engineer in advance of arrival for a Site visit an agenda for the Site visit. The Parties 
and the Engineer should be invited to add any agenda items they may wish. In the unlikely 
event of a disagreement about agenda items, the DB is to decide. (See, ANNEX, Procedural 
Rule 2) 
 
The agenda for a Site visit always should include a specific entry for discussion of current or 
impending problems, including any disagreements. A Site visit is the typical time at which 
informal views of the DB may be sought.  The following are relevant to this matter: 
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· Sub-Clause 20.2 says: If at any time the Parties so agree, they may jointly refer a 

matter to the DB for it to give its opinion.  Neither Party shall consult the DB on any 
matter without the agreement of the other Party. [Seventh paragraph] 

· Procedural Rule 2, in the Annex: The purpose of the site visits is to enable the DB to 
become and remain acquainted with…any actual or potential problems or claims, and 
as far as reasonable, to endeavour to prevent potential problems or claims from 
becoming disputes. (This is an MDB addition to the 1999 Edition of the Red Book 
and obviously is important to the MDB which is providing finance to the Contract.) It 
follows that the DB itself should take the initiative in exploring these matters, and not 
await the joint action of the Parties foreseen in Clause 4(k) of the General Conditions 
of the DBA or Sub-Clause 20.2 of the Contract.) 

· Clause 4 (f) and (k), DBA: The Member shall…(f) not give advice to the Employer, 
the Contractor, the Employer’s Personnel or the Contractor’s Personnel concerning 
the conduct of the Contract, other than in accordance with the annexed procedural 
rules; …(k) be available to give advice and opinions, on any matter relevant to the 
Contract when requested by both the Employer and the Contractor, subject to the 
agreement of the Other Members (if any). 

 
  

The reference in (f), to advice on “the conduct of the Contract” was made to clarify that the 
DB is not a Board of Consultants on the design of the Works, not is it Consultant to the 
Contractor on the sequence and methods of construction; it is a Board to assist the Parties in 
the avoidance of formal disputes, and if (despite efforts at prevention) a formal dispute arises, 
then to give a decision on the dispute which the Parties are to follow unless and until they 
agree otherwise or the DB decision is altered by arbitration. 
 
The reference in (k), to giving advice and opinions on “any matter relevant to the Contract” 
gives broad scope to any enquiry which both Parties agree to make. However it is clear that 
such joint agreement of the Parties is not necessary for the DB to address, on its own 
initiative, any actual or potential problems or claims and to seek to prevent them from 
becoming formal disputes. 
 
It is important to note that the DB can provide informal assistance to the Engineer as well as 
the Parties, including discussing matters before an Engineer’s determination is made.   
 
It should be added that the Parties’ agreement is necessary under paragraph 4(k) of the DBA 
is agreement which should be freely given because such discussion is in the best interests of 
both parties.  Early resolution of disagreements saves money and preserves the important 
spirit of cooperation, of acting as a team, to achieve successful Completion.  The “advice and 
opinions” of the DB may not be accepted by the Parties, but may stimulate further 
discussions and negotiations between the Parties which results in amicable settlement of the 
disagreement without the disagreement becoming a formal dispute. 
 
There is no particular form for the giving of DB advice and opinions. Often they are oral only. 
However, there are occasions where maximum assistance to the Parties requires that the 
advice or opinion be in writing. It is best practice to require that the Parties agree that such 
advice or opinion, being informal, shall not bind the DB in any way should the matter later 
become the subject of a formal dispute. In this regard, Article 16 (3) of the ICC Dispute 
Board Rules gives guidance: “The DB, if called upon to make a Determination [i.e., a 
decision] concerning a disagreement with respect to which it has provided informal assistance, 
shall not be bound by any views, either oral or in wiring, which it may have given in the 
course of its informal assistance.” 
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Between Site visits 
 
To assist the DB in its duty to become and remain informed about the progress of the Works, 
the DB should receive copies of all progress reports which are prepared under the Contract. 
Typically the Contractor is required to prepare and submit to the Engineer and the Employer  
a monthly progress report which is quite comprehensive. Also, the Engineer often prepares a 
monthly report to the Employer. Copies of these should be provided to the DB, although 
some redactions of confidential portions may be necessary from the Engineer’s reports.  
 
The DB also should be on distribution for Contractor requests for variations, all variations 
issued by the Engineer, and any supplemental agreements or other documents altering the 
Parties’ obligations under the Contract.  
 
The Contractor and the Engineer should arrange that the DB is alerted immediately (without 
leaving it to mention in normal monthly reports) if unforeseen problems arise which apt to 
affect adversely the progress of the Works, such as events of Force Majeure, labour strikes, or 
significant accidental damage to or destruction the Works (such as a tunnel collapse). 
 
The Programme and all Revisions to it should be distributed to the DB so that the DB is 
aware of such matters as changes in planning, changes in rate of progress, re-sequencing of 
work, and revisions of any interim completion dates. 
 
In most Contracts, claims are an inescapable feature and typically there will be more claims 
by the Contractor than the Employer. Most Contractor claims will be for additional cost or 
extension of time(s) for Completion, or both. When claims arise, they should be listed and 
reported in the Contractor’s monthly reports, with the listing done in a way which enables the 
reader of the report to see what progress has been made during the month reported. Usually it 
is helpful for the DB to receive in addition to such monthly update of progress on claims 
copies of all Minutes of meetings which seek to resolve the claims. 
 
Many Contracts now establish File Transfer Protocol (“FTP”) internet sites which allow 
computer access to key project data by the Parties and the Engineer at all times and from any 
geographical location. The DB Members should be given access to the Contract FTP site, 
even if some parts of that site are reserved as confidential to a Party or the Engineer. 
Typically, the regular monthly reports of the Contractor and the Engineer are among the data 
kept on the FTP site; also it is common to have the full, current Contract Documents 
available on the FTP site. The advantages to a DB and its work of access to such a site 24 
hours a day, 365 days a year, regardless of geographical location, are obvious.  
 
Some Contracts also establish a Site camera network, which enables viewing of many areas 
of the Contract Site in “real time”. Those with access to the camera network can examine at 
any time the progress of the Works and current on-Site activity. The viewing can be from 
multiple locations – in some cases, continents away from the Site. DB access to such visual 
network can be advantageous, too. 
 
Also of considerable convenience is the inexpensive telephone communication available via 
Skype. Especially for simultaneous conferring with more than one person at more than one 
location, the conference facility on Skype is very valuable to an international construction 
project. As part of the Contract team, the DB should be on the Skype network established by 
the Parties and the Engineer. 
 
Generally, telephone calls, emails, and faxes from and to the DB are via the DB Chairperson 
and not to or from individual DB Members and a Party or the Engineer. Communications of 
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the DB with a Party are made known to the other Party and the Engineer, and those with the 
Engineer made known to both Parties. Usually, knowledge of the communication is by copies 
of the communication, or distribution of a note summarizing a telephone discussion. Such 
sharing avoids misunderstandings which might arise from undisclosed communications. 
 
Site tour 
 
A regular feature of each periodic Site visit is a tour of the Site by the DB, accompanied by 
representatives of the Parties and the Engineer in attendance. Many DB Members like to take 
their own cameras with them so that they can photograph any feature or activity which they 
wish, and normally such photography is allowed. It assists the DB in later recollection of the 
Site visit and particular features which they noticed. Typically, DB Members are happy to 
distribute to the Parties and the Engineer copies of the photos, if desired. 
 
Generally, it is the Engineer who will “guide” the tour and offer any comments the Engineer 
wishes to make, and the Contractor will offer comments as well. DB Members usually ask 
questions but refrain from offering any judgemental comments. Experience shows that 
especially on a large Site, it is possible for the tour group to get separated as they progress. 
However, it is very important that the DB Chairperson assure that the DB Members stay 
together as a unit. If they are travelling in separate vehicles, the DB Members should be 
regrouped at each stop. The reason for this “solidarity” is to assure that all DB Members hear 
and see the same things, and that the Parties and the Engineer see that the DB is acting as a 
unit. 
 
Meetings during the Site visit 
 
Usually either the Contractor or the Engineer have on Site a large conference room which can 
be made available during Site visits of the DB. Such rooms usually have convenient chalk 
boards or “white boards” or “flip charts” to enable visual descriptions to be used during 
meetings. Sometimes, if both the Engineer and the Contractor have such rooms available, the 
DB will “rotate” the rooms, using one for one Site visit and the other for the next Site visit.  
 
Meetings with the DB should be informal, and are unlikely to feature neckties! Meetings 
should be chaired by the DB Chairperson, who should aim to keep the meetings relaxed but 
business-like, and even when matters may be under debate the atmosphere should not be 
allowed to become hostile or involve personalized comments. There may be tensions within 
the team but the tensions must not be allowed to develop into violent argument or verbal 
attack on any individual. However, it is at these meetings that the DB Chairperson should 
proactively ask each Party and the Engineer whether there are any problems foreseen and 
whether there are any disagreements which require solution if formal dispute is to be avoided. 
This is a vital part of the DB’s work and of every Site visit. 
 
The discussion of disagreements is an apt time for the DB to review the record of claims 
made and the progress of the Engineer’s determinations on them. If the record shows that a 
claim is progressing slowly or languishing without progress, the DB should find out why, and 
explore whether the DB can assist in resolving whatever is impeding disposition of the claim. 
 
As the DB’s time on Site is limited, every effort should be made to avoid interruption of 
meetings with the DB, including interruptions by telephone calls. Meeting attendees should 
switch their mobile telephones to voicemail. This is not just a matter of courtesy, it also is a 
matter of efficient use of an expensive meeting! 
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DB Site Visit Report 
 
This is a vital document. It is to be delivered by the DB before departing from the Site visit.  
 
Unfortunately, some DBs are known to fail to meet this obligation and to prepare and 
distribute the report after departure from the Site. The excuse given is the pressure of other 
business, but this is a poor excuse for failure to give the Parties the priority they deserve, 
especially if the DB is receiving a monthly retainer. It also is a breach of the DBA: paragraph 
3 of the Annex states “At the conclusion of each site visit and before leaving the site, the DB 
shall prepare a report on its activities during the visit…” (Emphasis added) Also relevant is 
paragraph 5(h) of the DBA: “[The DB Member shall] “ensure his/her availability for all site 
visits…”  
 
It is best practice for the DB to prepare the Site Visit Report in draft and distribute copies to 
the Parties and the Engineer, then to meet with them to determine whether any clarifications 
or corrections are required. This step is particularly important if the participants in the Site 
visit do not have as a first language the language in which the report is written. If the report 
covers discussions of a disagreement the review helps to assure that the DB has understood 
fully and accurately the facts relevant to the disagreement. Also, the report serves as a 
reminder, or even a “check list”, of any suggestions the DB may have made for resolving the 
disagreement before it escalates into a formal dispute. Experience indicates that the report 
usually is circulated within the organizations of the Employer, the Engineer, and the 
Contractor to all persons involved in administration of the Contract, even if not based on Site 
and not in attendance at DB Site visits. 
 
A list of attendees at each session during the Site visit should be prepared, with each person’s 
name and position printed by the person, then signed. A record of who attended should be 
included in the Site visit report, either by a list at the end of the report or by appending copies 
of the signed attendance lists to the report. 
 
 
Procedural Rules 
 
This Annex is the result of much careful consideration. It is not by accident that it is so short. 
Roughly 1.5 pages of A4 size paper contain the entirety of the Rules. Is this enough? Should 
the DB establish additional rules? Certainly there are Dispute Boards which have done so, 
and some publications on Dispute Boards provide examples of the longer and more detailed 
procedural rules which have been used on some Boards. 
 
However, experience indicates that DBs enlarge upon the Annex, and establish additional 
procedural rules at their peril. The more detailed and prescriptive the rules established, the 
greater the chance of procedural error and subsequent attack on the DB decision in arbitration. 
 
There is a saying which is applicable: “If it isn’t broken, don’t fix it!” What is in the Annex is 
the result of long and careful consideration. Those who change it do so at serious risk to 
themselves. 
 
The Annex gives the DB great flexibility and extensive powers of procedural control. The 
DB should be most hesitant to sacrifice that flexibility and circumscribe itself with more 
detailed and specific procedures and timetables which ultimately may frustrate the DB’s 
efficient and economical disposition of disputes. The Annex says simply: 
 

· …the DB shall…give [each Party] a reasonable opportunity of putting his case and 
responding to the other’s case… [Rule 5 (a)] 
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· …the DB shall …adopt procedures suitable to the dispute, avoiding unnecessary 
delay or expense. [Rule 5 (b)] 

· The DB…will decide on the date and place for the hearing and may request that 
written documentation and arguments from the Employer and the Contractor be 
presented to it prior to or at the hearing. [Rule 6] 

· [Except as otherwise agreed in writing by the Parties]…the DB shall have power to 
adopt an inquisitorial procedure, to refuse admission to hearings or audience at 
hearings to any persons other than representatives of the Employer, the Contractor 
and the Engineer, and to proceed in the absence of any party who the DB is satisfied 
received notice of the hearing… [Rule 7] 

· In Rule 8, the DB is empowered on eight important matters. Let us review together 
those eight points. 

 
The Employer and the Contractor empower the DB, among other things, to: 
 
(a) establish the procedure to be applied in deciding a dispute, 
(b) decide upon the DB’s own jurisdiction, and as to the scope of any dispute referred to 

it, 
(c) conduct any hearing as it thinks fit, not being bound by any rules or procedures other 

than those contained in the Contract and these Rules, 
(d) take the initiative in ascertaining the facts and matters required for a decision,  
(e) make use of its own specialist knowledge, if any, 
(f) decide upon the payment of financing charges in accordance with the Contract, 
(g) decide upon the provisional relief such as interim or conservatory measures, and 
(h) open up, review and revise any certificate, decision, determination, instruction, 

opinion or valuation of the Engineer, relevant to the dispute. 
 
 

Having reviewed those eight points, are there any procedural points which you think 
should be added? With respect to each addition which you think should be made, what 
reason(s) are there for addition? 
 
The Greatest Procedural Risk 
 
The greatest procedural risk lies in the fourth paragraph of Sub-Clause 20.4: 
 
“Within 84 days after receiving [the reference of the dispute in writing to the DB for 
decision] …the DB shall give its decision.” 
 
The reason for the 84 day time limit is that the Parties wish an early decision on a dispute 
which probably will have been ongoing for some time before referral of it to the DB. 
However, consider these points: 
 

· The Contract defines “day” as “calendar day” (Sub-Clause 1.1.3.9) Weekends 
and holidays count when calculating the 84 days 

· History suggests that most disputes require a hearing either because one or both 
Parties wish to have one, or the DB considers that it needs to have one 

· Most hearings take place in the country in which the Works are located, thus 
travel days are almost certain to be required for a hearing 

· Typically, each Party will wish to make at least one written submission, and 
sometimes one or both of the Parties will wish to make more than one submission 
with the further submission not due until after enough days for the other Party’s 
initial submission to have been analyzed. It is not unusual for a Party to want 30 
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or at least 14 days preparation time before the date for filing of written 
submissions. Also, the DB may find it helpful to have a closing submission from 
each Party after conclusion of the hearing. Additionally, it is common that 
written submissions are delivered to the DB by air courier which, while quick, 
necessarily consumes some of the total of 84 days, and the same transmission 
time days may apply to the DB decision. Even if transmission is electronic, there 
may be days consumed in the downloading, printing, and assembling of the 
submission 

· The DB is under a duty to seek unanimity in is decision (Annex, Rule 9) and 
achieving unanimity can be a lengthy process, and if unanimity is not achieved, 
the DB may require preparation of a dissenting opinion. (Annex, Rule 9) 

· The entire procedure leading up to the DB decision must “avoid unnecessary 
delay or expense” but at the same time it must give each Party “a reasonable 
opportunity of putting his case and responding to the other’s case…” (Annex, 
Rule 5) It is common for Parties to seek additional time beyond dates initially 
established 

· Importantly, the DB needs to reserve sufficient time to assure that its written 
decision reflects that the DB has understood the facts and the arguments of the 
Parties, is “reasoned” (as required by Sub-Clause 20.4) and is clear to a reader 
whose first language may be other than the language of the decision. Achieving 
these goals usually requires more time than foreseen at the outset of the dispute. 

  
So, except for the occasional dispute on which the Parties are content to have the DB proceed 
on documents only, there is tension about time by having the decision due within 84 days of 
referral of the dispute to the DB. 
 
But should you be concerned about the 84 day limit? After having had a disagreement 
for so long, will it really matter to the Parties if the DB decision is received after the 84 
days have elapsed, especially if the delay is only a week or so? What do you think? 
Why? 
 
There is potential relief from the tension we have noted; it is in the words of the fourth 
paragraph of Sub-Clause 20.4: 
 
“Within 84 days after receiving such reference, or within such other period as may be 
proposed by the DB and approved by both Parties, the DB shall give its decision…” 
[Emphasis added] 
 
So, how should the DB approach the matter of agreeing a different period?  
 
Should the DB plan to make the proposal as soon as it sees that the 84 day time limit for 
its decision might be overrun? When might the risk of overrunning the time limit be 
evident to the DB? Would it be better to wait until most of the 84 days have gone and 
thus hope to create maximum pressure on the Parties to agree to a time extension for 
the DB? If you are chairing the DB, what will you propose to the Other Members? 
 
 
Written Submissions 
 
You have extensive experience with construction contracts and will know that claims under 
them typically generate a lot of paper! Claims consultants and quantity surveyors are experts 
in the preparation of such papers, as are many engineers who have specialized in claims work. 
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So, when you think of a written submission to a DB, you may imagine that it will require 
multiple large volumes, perhaps even bound like books, with gilt lettering on the spines. 
 
If so, you will be surprised when you study the FIDIC MDB Harmonised Conditions, for 
there is only one matter which must be stated when a dispute is referred to the DB – the first 
paragraph of Sub-Clause 20.4 says that the reference to the DB “…shall state that it is given 
under this Sub-Clause.” 
 
Why is this?  
 
If, despite the written material which has preceded the reference of the dispute to the DB, one 
or both Parties feel that more will be needed by the DB to reach its decision, how should the 
DB proceed? 
 
Clearly neither the reference to the DB nor any additional written submission allowed by the 
DB should raise issues not presented to the Engineer for determination. Otherwise, the DB is 
likely to be faced with arguments that it lacks jurisdiction over the dispute because the new 
issues were not processed first in accordance with Sub-Clause 20.1. 
 
Good practice requires that the DB familiarise itself with the documents prepared leading up 
to the Engineer’s determination and the Engineer’s determination itself before deciding on 
what further written submissions will be allowed. The aim should be that written submissions 
are taken only for purposes of providing clarification thought necessary by the DB of the 
exchanges and submissions preceding the reference of the dispute to it. The DB’s actions in 
this respect should be controlled by second sentence of Procedural Rule 5: “Subject to the 
time allowed to give notice of a decision and other relevant factors, the DB shall: (a) act 
fairly and impartially as between the Employer and the Contractor, giving each of them a 
reasonable opportunity of putting his case and responding to the other’s case, and (b) adopt 
procedures suitable to the dispute, avoiding unnecessary delay or expense. “ (Emphasis 
added)  
 
It may be that no submissions are required beyond those made to the Engineer prior to the 
reference of the dispute to the DB. If the DB considers further submissions helpful to the DB, 
perhaps a single simultaneous exchange will suffice. If alternating exchanges are made, they 
normally should not exceed a submission by the Claimant, a response from the Respondent 
and a reply from the Claimant to any issue raised in the response which had not been 
addressed in the Claimant’s submission.  
 
If a hearing is held, the DB may consider it helpful to provide for simultaneous closing 
submissions to be made shortly after close of the hearing. However, in considering each and 
all of the possible written submissions, the DB must keep in mind the time limit for 
publication of its decision. Of course it is possible that the DB may seek, and the Parties may 
agree, to an extension to the date of publication of the DB decision; sadly, it often happens 
that one or both Parties will not agree to extend the time limit for the DB’s decision, no 
matter how fervent the request of the DB: and, an out of time decision is apt to be attacked as 
void. 
 
One aspect of document management which is helpful to the DB is to require the Parties to 
submit a single agreed statement of relevant facts, including an agreed bundle of the 
documents relevant to those facts. This does require some cooperation between the Parties, 
but such effort will benefit the Parties as well as the DB because it greatly reduces the 
duplication which occurs if each Party is allowed to submit a separate document outlining the 
relevant facts, supported by a separate bundle of documents relevant to those facts.  
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Hearing(s) 
 
Is it necessary that the DB have a hearing in order to decide a dispute? Procedural Rule 6 says 
“The DB may conduct a hearing on the dispute…” That is permissive wording, not mandatory 
wording. So, a hearing is not explicitly required. In practice, it is not unusual for a dispute to 
be decided upon written submissions alone.  
 
But if a hearing is not mandatory, should there be one anyway? What do you think, and 
why?  
 
If a hearing is to be held, and if the time limit for issuance of the DB decision allows, it clearly 
is a cost saving if the hearing is held during a regularly scheduled Site visit. Often this is 
achievable if the Parties cooperate with the DB in the timing of the reference of the dispute to 
the DB. 
 
Unfortunately, the word “hearing” suggests to many people that the DB will or should act as if 
it were a judicial body or an arbitral tribunal, with attendant formality, and special seating 
arrangements. Experience suggests that a hearing is best held in a conference room normally 
used for regularly scheduled Site visits. No dais or elevated platform for a threesome sitting 
above everyone else is required for a DB hearing. Nor are attendees or the DB expected to 
appear in suits, ties, and glossy shoes. Normal Site attire is appropriate for all. 
 
Apart from the procedural aspects of a hearing (or hearings), the tone or atmosphere of a 
hearing is important. Some Parties approach a hearing as if it were a TV drama, or a High 
Court proceeding, or an arbitration. It is a meeting to assist the DB in assuring that the DB has 
understood each Party’s position on the dispute, and that the DB has the information it 
considers necessary to enable it to prepare its decision. 
 
 One is tempted to suggest that at any DB hearing, there should be a large sign with big letters 
reading “THIS IS NOT AN ARBITRATION!” 
 
The Parties and the Engineer should be reminded that the DB is (or should be) familiar with 
the details of the dispute because the DB has (or should have) been involved in discussions 
about it already, in an attempt to avoid a formal dispute. Further, before the hearing, the 
Parties will have submitted comprehensive written submissions of their positions on the 
dispute and there is no need to use time during a hearing to repeat what has been said in those 
submissions. A diligent DB will put a stop to attempts to repeat what already has been 
submitted to the DB. While the DB is required to give each Party “a reasonable opportunity of 
putting his case and responding to the other’s case” such opportunity does not require 
permission to repeat arguments, especially in light of the requirement that the DB “avoid 
unnecessary delay”. [Annex, PROCEDURAL RULES, Rule 5 (a) and (b)] 
 
A principal purpose of the hearing is for the DB to ask any questions it may have from its 
study of the Parties’ written submissions. In this respect it is important to note that the DB 
does not have to follow the style of “refereeing adversarial combat” between the Parties; the 
DB is specifically empowered to “adopt an inquisitorial procedure” where the role of the 
persons putting the Parties’ cases primarily respond to questions from the DB. (Annex, 
PROCEDURAL RULES, Rule 7) Also, the DB is empowered to “take the initiative in 
ascertaining the facts and matters required for a decision.” (Rule 8 (b)) 
 
The hearing is not a place for eloquent speeches, passionate pleas, or emotional argument, and 
any such behaviour by either Party’s representative should be halted immediately by the DB 
Chairman. Also, a hearing is not a “round table discussion”. It is essential that the DB 
Chairman assure that each Party has a principal presenter of its case and that no one else 
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participates in the presentation without the request of the principal presenter and the prior 
permission of the DB Chairman. The principal presenter should be the person in charge of the 
management of the Contract at the Site – the person most familiar with the details of Contract 
performance. Such a principal presenter may not know the answer to every question from the 
DB, but should know who in his organization can provide the answer.  
 
A frequent question is whether a Party should, or can, have a lawyer as its principal presenter. 
Experience suggests that to use a lawyer as principal presenter is counterproductive. If issues 
of law are involved in a dispute, presentation of legal opinions typically is allowed, but 
normally a lawyer has little to contribute to the DB on technical matters of engineering and 
construction, and will not have the familiarity with the construction of the Works which the 
DB will desire. 
 
Assuming that a hearing is held, the DB should establish a timetable for the hearing, 
establishing an equal time limit for each Party to make the oral presentation of its case. This is 
done by consultation by the DB with the Parties prior to the hearing, and once established 
should be put in writing and distributed by the DB to the Parties and the Engineer.  
 
During the hearing, best practice is for the DB not to interrupt with questions. It should reserve 
its questions until both presentations have been completed. Of course if some thing is said 
which is not heard clearly or not understood, the DB should interrupt for clarification.  
 
If for some reason, the DB does interrupt with a substantive question, the DB should keep 
track of the time spent by the Party answering the DB question, and should allow that Party 
the same amount of time for completion of its presentation. In other words, DB intervention 
during a presentation should not result in diminishing the time remaining to the interrupted 
Party after conclusion of the DB intervention. 
 
If the DB considers that the presentation of the Respondent has raised issues not addressed in 
the Claimant’s presentation the DB should allow the Claimant to reply to those issues only.  
 
Questions raised by the DB after conclusion of the Parties’ submissions: normally, after a 
Party replies to the question, if the other Party has any comment, the comment is allowed, 
although the DB must be alert to avoid any extended exchange of argument.  
 
It is important for a DB Member to remember always the Procedural Rule 9 restriction.  “The 
DB shall not express any opinions during any hearing concerning the merits of any arguments 
advanced by the Parties.”  Good practice extends this prohibition to opinions expressed by any 
experts.  Also, good practice extends the prohibition beyond oral expression to include facial 
expressions and other “body language”. 
 
If the DB requests, or if the DB allows the Parties to present, independent expert witnesses it 
is best practice to emphasize that independent expert witnesses owe their duty to the DB, not 
the Parties. Increasingly, DBs are finding it efficient when hearing experts with conflicting 
views to have the experts exchange views directly with each other in the presence of the DB 
and the Parties, instead of the common law practice of direct examination followed by cross-
examination. This sometimes is referred to as “hot tubbing” of the experts. 
Generally witnesses are reminded of their duty to bear witness truthfully, and if the law 
applicable to the Contract includes penalties for failure to do so, witnesses are reminded of this. 
In most DB proceedings, no sworn oaths are used for witnesses. 
 
As with Site visit reports, it is good practice to keep a daily record of attendance at hearings, 
indicating name and position of each attendee. In extremely complex disputes, the DB may 
decide that it is worth the cost to the Parties to have a verbatim transcript of the hearing, but 
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normally no transcript is required because of the DB’s familiarity with the substance of the 
dispute from time prior to the referral of the dispute to the DB. 
 
Only in the most unusual circumstances would adjournment of a hearing be justified, and 
typically unexpected absences of a Party during a hearing are not allowed to delay the 
proceedings. The DB should remember that it has been empowered very broadly in respect of 
conduct of any hearing: the DB can “conduct any hearing as it thinks fit not being bound by 
any rules or procedures other than those contained in the Contract and these 
Rules.”(Procedural Rule 8(c), with emphasis added) 
 
Location of a hearing: most often it is at the Site or at least in the same country as the Site. 
However, it is possible to hold a hearing anywhere: Procedural Rule 6 says “The DB may 
conduct a hearing on the dispute, in which event it will decide on the date and place for the 
hearing…” (Emphasis added) Indeed, it is possible to have a hearing with the participants in 
different geographical locations, especially with the use of Skype or teleconferencing. 
 
Decisions 
 
There is no guidance in the DB provisions of the Contract of how the decision should be 
prepared. It increases the collegiality of the DB and the sense of participation in the decision if 
the drafting of the decision is shared by the members of any 3 person DB, although if any 
Member does not have as a first language the language of the Contract, such Member may be 
uncomfortable with drafting a major part of the decision, and accommodation should be made 
to that, perhaps by having such Member prepare part of the decision in “skeleton” or outline 
form, to be fleshed out in collaboration with the other Members. 
 
The first stage of the preparation of the decision is agreeing an outline of the decision. The 
outline will facilitate the division of the work of drafting the various sections of the outline. 
 
The division of drafting work should be under the leadership of the Chairman and to the extent 
practicable, the work divided evenly among the three Members. Each Member’s work should 
be in initial draft to be circulated to the other two Members. Achieving a final and cohesive 
document remains the responsibility of the Chairman. 
 
At no time should “pride of authorship” be allowed to impede the drafting, and all Members 
should be willing to accept additions, deletions, and rewordings. All Members must keep in 
mind the goal of achieving a decision upon which all agree are which all are willing to sign. 
 
Again, Clause 20 gives scant indication of what should be contained in a DB decision. It is not 
even stated that the decision must be in writing, although it is implicit. The fourth paragraph of 
Sub-Clause 20.4 simply requires that the decision “shall be reasoned and shall state that it is 
given under this Sub-Clause.” 
 
Procedural Rule 9 states “If the DB comprises three persons: (a) it shall convene in private 
after a hearing, in order to have discussions and prepare its decision; (b) it shall endeavour to 
reach a unanimous decision: if this proves impossible the applicable decision shall be made by 
a majority of the Members, who may require the minority Member to prepare a written report 
for submission to the Employer and the Contractor…” 
 
This sparse guidance raises some considerations for you. Having in mind the purpose of the 
decision, how should it be written? Should it be written immediately after the hearing 
and before the DB Members go their separate ways? If not, when should it be written 
and if a meeting of the DB is required where should it be? What is the purpose of a 
majority of the DB Members requiring a minority Member to prepare a written report? 
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The fundamental purpose of the decision is to provide a reasonable basis on which the Parties 
can conclude their dispute amicably. From this flows the purpose of enabling the Parties to 
avoid the delay and expense of arbitrating their dispute. So, in addition to being reasoned, a 
decision should be persuasive to the Parties. 
 

· It should set forth the relevant facts to demonstrate that the DB has understood those 
facts; 

· It should set forth, even if only in skeletal form, the arguments of each Party for its 
case and against the case of the other Party, to show each Party that its analysis and 
thinking have been understood by the DB; 

· Each argument should be responded to in the decision so that it is clear that the DB did 
not overlook any argument of either Party; 

· The decision should be written as simply as possible. Very likely not all of the Parties, 
the Engineer, and the DB Members will have as their first language the language of the 
Contract; thus it is important that sentence structures are not complex, and the 
vocabulary is as simple as possible; 

· Any words which can be read as condescending, derogatory, or emotional should be 
omitted – the aim is to persuade, not to criticise, belittle, or otherwise anger. 

 
Also, the DB should have in mind the fact that the decision is admissible in evidence in any 
later arbitration over the dispute. (Sub-Clause 20.6,  last sentence of third full paragraph) A 
well written DB decision is apt to be given great weight by the arbitral tribunal, in part 
because of the length of the involvement of the DB, especially if the decision is unanimous 
and by three experienced persons selected jointly by the Parties at the outset of the Contract. 
The Parties will be aware of this when trying to decide whether to resort to arbitration. The 
more clear and convincing the decision, the greater the likelihood that despite dissatisfaction 
with the decision, the dispute will be resolved without pursuing an arbitration to conclusion. 
Either the decision will be accepted as is, or taken as a basis for further negotiations. 
 
In many instances, the Parties have not accepted a DB decision in all its terms, but have used 
the decision as a starting point for new negotiation to reach  a mutually acceptable 
compromise and avoid arbitration. 
 
When should the decision be written? Unless the matter is complex, it is quickest and least 
expensive to issue the decision immediately after the conclusion of the hearing (and without 
post-hearing written submissions by the Parties). Evidence and arguments are fresh in the 
memory, the DB Members are in the same geographical location, and each Member is less 
likely to be distracted or delayed by other matters than after return to the Member’s office. 
Also, the Parties will know the outcome as quickly as possible. 
 
However, it is foreseen that the DB may have to meet later and elsewhere than where the 
hearing was held. Payment for such a meeting is foreseen in section 6 (b) if the APPENDIX: 
 
“The Member shall be paid…(b) a daily fee which shall be considered as payment in full for: 
   (i) each day or part of a day up to a maximum of two days’ travel time in each direction for 
the journey between the Member’s home and …[the]… location of a meeting with the Other 
Members (if any); 
(ii) each working day on…preparing decisions…” 
 

 DB Members should keep in mind that the Parties are apt to scrutinize the location and 
duration of such meetings, with the remembrance of the duty of the DB of “avoiding 
unnecessary delay or expense.” (Procedural Rule 5 (b) Usually, with email and telephone or 
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Skype travel to private meetings can be avoided. If not, then economical solutions should be 
chosen. There is a good story, perhaps apocryphal, that illustrates the point: a three person DB 
invoiced for a private meeting to complete and sign its decision and the invoice relating to the 
meeting showed that it had taken place in Hawaii during the Winter. The Parties, objected to 
such a luxurious location for the DB private meeting. Only after a flutter of correspondence 
was it made understood that all three DB members already were in Hawaii to attend a 
professional convention, and took advantage of being co-located to have a DB meeting! 
 
Why would the majority of a DB want the minority to write a separate opinion? First, the work 
of preparing such a dissent inhibits one from hasty dissent. Second, the mental discipline of 
writing a reasoned dissent requires the dissenter to examine very carefully the reasoning 
supporting the dissent. Third, the dissent serves as a “double check” for the majority on their 
own reasoning. Fourth, it likely will assist in post-decision negotiations of the Parties to reach 
a compromise settlement instead of proceeding to arbitration. 
 
The Recalcitrant DB Member 
 
Generally DB Members are collegial and conscientious, and if required to decide disputes they 
achieve unanimity on their decision. 
 
However, there are instances of persons who have been “recalcitrant” or “less than 
cooperative”. How should one respond to such behaviour? 
 

· There have been occasions when a DB Member threatened to resign because of 
disagreements with Other Members. Although under the final sentence of clause 2 of 
the APPENDIX , a Member can resign on 70 days’ notice to the Parties, to resign 
because of disagreements with fellow DB Members is unprofessional, and is apt to 
affect adversely the reputation of the person resigning. 

· There also have been instances of a DB Member absenting himself from a meeting or 
hearing. Procedural Rule 9 (c) states “If a Member fails to attend a meeting or hearing, 
or to fulfil any required function, the other two Members may nevertheless proceed to 
make a decision, unless: (i) either the Employer or the Contractor does not agree that 
they do so, or (ii) the absent Member is the chairman and he/she instructs the other 
Members not to make a decision.”  

 
If an absence is for a valid reason, such as a family emergency, often it is possible to arrange 
acceptable presence by videoconferencing or telephone conferencing by Skype or by regular 
telephone lines. Obviously, it remains possible under the DB provisions for a Member to 
disrupt/delay/frustrate the operation of the DB but any thought of such behaviour should be 
accompanied by thought of potential consequences. Reputation has been mentioned. More 
immediate are the financial risks arising under clause 8 of the APPENDIX: 
 
8. Default of the Member 
 
If the Member fails to comply with any of his obligations under Clause 4(a) – (d) above, he 
shall not be entitled to any fees or expenses hereunder and shall, without prejudice to their 
other rights, reimburse each of the Employer and the Contractor fore any fees and expenses 
received by the Member and the Other Members (if any), for proceedings or decisions (if any) 
of the DB which are rendered void or ineffective by the said failure to comply. 
 
If the Member fails to comply with any of the obligations under Clause 4 (e) – (k) above, he 
shall not be entitled to any fees or expenses hereunder from the date and to the extent of the 
non-compliance and shall, without prejudice to their other rights, reimburse each of the 
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Employer and the Contractor for any fees and expenses already received by the Member, for 
proceedings or decisions (if any) of the DB which are rendered void or ineffective by the said 
failure to comply. 
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IV. FINANCIALASPECTS OF THE DB 
 
From the beginning of the use of Dispute Boards, the arrangements for their use have to 
establish a balance between the individual interests of the Parties and set a spirit of 
cooperation aimed at amicable resolution of disputes. Thus, all DB Members are agreed by 
both Parties, and those Members undertake to be and remain impartial and independent 
between the Parties. The DBA includes restrictions on activities or agreements which could 
risk that impartiality and independence, or at least appear to. And, on the matter of the cost of 
the DB, equal sharing is established: 
 
“The terms of the remuneration of either the sole member or each of the three members, 
including the remuneration of any expert whom the DB consults, shall be mutually 
agreed upon by the Parties when agreeing the terms of appointment. Each Party shall 
be responsible for paying one half of the remuneration.” [Sub-Clause 20.2, sixth 
paragraph] 
 
The most frequent procedure for sharing in the payment of the remuneration is for the 
Contractor to pay the DB and invoice the Employer for one half. The remuneration includes 
both the DB fees and the DB expenses. The details of these are established in the DBA 
General Conditions, at paragraph 6, “Payment”: 
 
6. Payment 
 
The Member shall be paid as follows, in the currency named in the Dispute Board 
Agreement: 
 
(a) a retainer fee per calendar month, which shall be considered as payment in full for: 
 
 (i) being available on 28 days’ notice for all site visits and hearings; 
 (ii) becoming and remaining conversant with all project developments and 
  maintaining relevant files; 
 (iii) all office and overhead expenses including secretarial services, photocopying 
  and office supplies incurred in connection with his duties; and 
 (iv) all services performed hereunder except those referred to in sub-paragraphs 
  (b) and (c) of this Clause. 
 
 The retainer fee shall be paid with effect from the last day of the calendar month in 
 which the Dispute Board Agreement becomes effective, until the last day of the 
 calendar month in which the Taking-Over Certificate is issued for the whole of the 
 Works. 
 
 With effect from the first day of the calendar month following the month in which the 
 Taking-Over Certificate is issued for the whole of the Works, the retainer fee shall be 
 reduced by one third.  This reduced fee shall be paid until the first day of the calendar 
 month in which the Member resigns or the Dispute Board Agreement is otherwise 
 terminated. 
 
(b) a daily fee which shall be considered as payment in full for: 
 
 (i) each day or part of a day up to a maximum of two days’ travel time in each 
  direction for the journey between the Member’s home and the site, or another 
  location of a meeting with the Other Members (if any); 
 (ii) each working day on Site visits, hearings or preparing decisions; and 
 (iii) each day spent reading submissions in preparation for a hearing. 
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(c) all reasonable expenses including necessary travel expenses (air fare in less than first 
 class, hotel and subsistence and other direct travel expenses) incurred in connection 
 with the Member’s duties, as well as the cost of telephone calls, courier charges,  
 faxes, and telexes: a receipt shall be required for each item in excess of five percent of 
 the daily fee referred to in sub-paragraph (b) of this Clause;  
 
(d) any taxes properly levied in the Country on payments made to the Member (unless a 
 national or permanent resident of the Country) under this Clause 6. 
 
The retainer and daily fees shall be as specified in the Dispute Board Agreement.  Unless it 
specifies otherwise, these fees shall remain fixed for the first 24 calendar months, and shall 
thereafter be adjusted by agreement between the Employer, the Contractor and the Member, 
at each anniversary of the date on which the Dispute Board Agreement became effective. 
 
If the parties fail to agree on the retainer fee or the daily fee, the appointing entity or official 
name in the Contract Data shall determine the amount of the fees to be used. 
 
The Member shall submit invoices for payment of the monthly retainer and air fares quarterly 
in advance.  Invoices for other expenses and for daily fees shall be submitted following the 
conclusion of a site visit or hearing.  All invoices shall be accompanied by a brief description 
of activities performed during the relevant period and shall be addressed to the Contractor. 
 
The Contractor shall pay each of the Member’s invoices in full within 56 calendar days after 
receiving each invoice and shall apply to the Employer (in the Statements under the 
Contract) for reimbursement of one-half of the amounts of these invoices.  The Employer 
shall then pay the Contractor in accordance with the Contract. 
 
If the Contractor fails to pay to the Member the amount to which he/she is entitled under the 
Dispute Board Agreement, the Employer shall pay the amount due to the Member and any 
other amount which may be required to maintain the operation of the DB; and without 
prejudice to the Employer’s rights or remedies.  In addition to all other rights arising from 
this default, the Employer shall be entitled to reimbursement of all sums paid in excess of 
one-half of these payments, plus all costs of recovering these sums and financing charges 
calculated at the rate specified in Sub-Claus 14.8 of the Conditions of Contract. 
 
If the Member does not receive payment of the amount due within 70 days after submitting a 
valid invoice, the Member may (i) suspend his/her services (without notice) until the payment 
is received, and/or (ii) resign his/her appointment by giving notice under Clause 7. 
  
We have seen earlier in this training that the DBA establishes both a monthly retainer and a 
daily fee for specified work, plus reimbursement of “reasonable expenses”, some of which 
are defined in paragraph 6 (c).  
 
Also, 6(d) says the Member will be paid any taxes “properly levied in the Country on 
payments made to the Member (unless a national or permanent resident of the Country)”. No 
indication is given regarding the meaning of “properly levied”. Arguably there is no 
entitlement to reimbursement of taxes “improperly” levied; but it would seem contrary to the 
basic intent of paragraph 6 (c) to deny reimbursement to the Member of taxes which he/she 
has been required to pay by the government of the Country.  Also it should be noted that 
some countries regard reimbursement of income taxes as additional income and seek to tax 
such reimbursement! 
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Unless otherwise agreed, paragraph 6 (c) remain fixed for the first 24 months, and thereafter 
are adjustable annually by three Party consensus.  
 
The final six paragraphs of paragraph 6 (c) establish a “failsafe” mechanism for fixing fees, 
and the mechanism for payments to the DB Members: 
 
 
You will note that although there is no provision for compensating the DB Member for late 
payment, there is a provision for compensating the Employer for delayed reimbursement to it 
of payments of the Contractor’s one-half of sums due to the DB.  Perhaps you can negotiate 
compensation for late payment before signing the DBA! 
 
Termination 
 
7. Termination 
 
At any time: (i) the Employer and the Contractor may jointly terminate the Dispute Board 
Agreement by giving 42 days’ notice to the Member; or (ii) the Member may resign as 
provided for in Clause2. 
 
If the Member fails to comply with the Dispute Board Agreement, the Employer and the 
Contractor may, without prejudice to their other rights, terminate it by notice to the Member.  
The notice shall take effect when received by the Member. 
 
If the Employer or the Contractor fails to comply with the Dispute Board Agreement, the 
Member may, without prejudice to his other rights, terminate it by notice to the Employer and 
the Contractor.  The notice shall take effect when received by them both. 
 
Any such notice, resignation and termination shall be final and binding on the Employer, the 
Contractor and the Member.  However, a notice by the Employer or the Contractor, but not 
by both, shall be of no effect. 
 
Note that the termination for DB Member default is effective upon receipt of notice by the 
Member. Nothing more having been said in the DBA, it is not certain whether paragraph 8 
can be applied effectively after a termination for default under paragraph 7.  
 
8. Default of the Member 
 
If the Member fails to comply with any of its obligations under Clause 4(a) – (d) above, he 
shall not be entitled to any fees or expenses hereunder and shall, without prejudice to their 
other rights, reimburse each of the Employer and the Contractor for any fees and expenses 
received by the Member and the Other embers (if any), for proceedings or decisions (if any) 
of the DB which are rendered void or ineffective by the said failure to comply. 
 
If the Member fails to comply with any of his obligations under Clause 4(e) – (k) above, he 
shall not be entitled to any fees or expenses hereunder from the date and to the extent of the 
non-compliance and shall, without prejudice to their other rights, reimburse each of the 
Employer and the Contractor for any fees and expenses already received by the Member, for 
proceedings or decisions (if any) of the DB which are rendered void or ineffective by the said 
failure to comply.   
 
It seems to be the intention that paragraph 8 can be applied after a paragraph 7 termination, 
but the matter is one of the effect of the termination under the law applicable to the DBA. 
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It seems likely that the law applicable to the DBA will be that applicable to the Contract 
because of the linkage between Sub-Clause 20.2 and the Appendix which (with its Annex) 
forms the DBA. The law applicable to the Contract is that stipulated in the Contract Data, 
most commonly the law of the “Country” as defined in Sub-Clause 1.1.6.2. 
 
How do you think the above paragraph 8 “Default of the Member” is to be reconciled 
with paragraph 5(c) of the same document:  
 
 
5. General Obligations of the Employer and the Contractor 
 
The Employer and the Contractor undertake to each other and to the Member that the 
Member shall not, except as otherwise agreed in writing by the Employer, the Contractor, the 
Member and the Other Members (if any): 
 
… 
(c) be liable for any claims for anything done or omitted in the discharge or purported 
 discharge of the Member’s functions, unless the act or omission is shown to have  
 been in bad faith 
 
Is there an inconsistency here?  If so, what should you do about it? 
 
 



 

 
 
 
  8.1    20.2 Parties              20.4 A Party refers                20.4  A Party may     20.6 A Party 
  Commencement      appoint                  a dispute to the                 issue a “notice of     may initiate 

Date        DAB                   DAB       dissatisfaction”     arbitration 
        

  
  
 
 
   
         Parties present       Amicable 
         submissions to the                 settlement  
         DAB 

______________________          _______________________________________________________________________________________   
 
 
 
 
    <28d                    <84d     <28d        >56d 

            
        

  
 
 
 DAB gives                Arbitrator/s 

                its decision                                                                appointed 
 
Figure: Typical Sequence of Dispute Events envisaged in Clause 20
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After the DB has given its decision, the Parties have 28 days during which to decide whether 
to accept the decision or to refer the dispute to arbitration. After those 28 days, the decision is 
not only binding but also final. [Sub-Clause 20.4, final paragraph] If a Party is dissatisfied 
with the DB decision, within the 28 day period that Party can give to the other Party notice of 
dissatisfaction and intention to commence arbitration. This triggers a sequence of events, but 
before examining them, it is important to note that even if a Party gives notice of 
dissatisfaction, that Party is obliged to implement that DB decision: “…promptly give effect 
to it unless and until it shall be revised in an amicable settlement or an arbitral award as 
described below.” [Sub-Clause 20.4, fourth paragraph] 
 
What is this reference to “an amicable settlement” or “an arbitral award” following the DB 
decision? 
 
Amicable Settllement 
 
This is Sub-Clause 20.5 of the General Conditions: 
 
Where notice of dissatisfaction has been given under Sub-Clause 20.4 above, both Parties 
shall attempt to settle the dispute amicably before the commencement of arbitration.  
However, unless both Parties agree otherwise, arbitration may be commenced on or after the 
fifth-sixth day after the day on which a notice of dissatisfaction and intention to commence 
arbitration was given, even if no attempt at amicable settlement has been made. 
 
Sub-Clause 20.5 is entitled “Amicable Settlement” and it sets a compulsory period of not less 
than 56 days during which the Parties are to seek amicable settlement of the dispute. No 
commencement of arbitration is permitted to be given before those 56 days have expired. 
 
You may think “What is the point? These Parties have been fighting for months. First there 
was a claim, and most likely there were informal discussions with the DB. After investigation 
and evaluation, an Engineer’s determination was made on the claim. Then one Party, or 
perhaps both Parties, referred the dispute to the DB. Detailed written submissions were made 
to the DB, and probably there was a hearing. The DB made a reasoned decision, but one 
Party (or possibly both Parties) were dissatisfied, and within 28 days time limit gave notice of 
dissatisfaction and intention to refer the dispute to arbitration. So after all of that, what is the 
point of imposing a period of amicable settlement efforts before the start of the arbitration? 
Why not let the Parties get on with and start their arbitration immediately? They are unlikely 
to find an agreeable compromise during this two month detour!” 
 
Two explanations have been offered by FIDIC. One is that in some countries, a governmental 
Employer may lack the legal power to compromise a claim unless the Contract giving rise to 
the dispute contains a specific authorization for such action. The other is that experience 
shows that both Parties may benefit from a “cooling off” period before they proceed to 
arbitration which probably will be lengthy and certainly will be costly. 
 
Although not articulated by FIDIC another justification for the delay before start of 
arbitration is to give the Parties (and the Engineer) adequate time to explore whether, using 
the DB decision, they can re-open discussions and find a solution not yet discussed between 
the Parties. It does happen sometimes that Parties do not accept the DB decision, but they do 
use part (or parts) of a DB decision  as the basis for crafting a mutually acceptable 
compromise. 
 
In this regard, it is important to note that Sub-Clause 20.5 does not set a 56 days time limit on 
efforts for an amicable settlement. Such efforts can continue as long as both Parties consider 
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the efforts are promising, and think that continued efforts may yield a settlement which both 
can accept in preference to proceeding to arbitration. 
 
Also, there is nothing which requires arbitration to be commenced immediately after the 
expiry of the 56 days – or indeed by any specific date other than that prescribed by the law 
applicable to the Contract. Typically national laws set a number of years within which legal 
action must be commenced or the right to start legal action is lost. Those from common law 
jurisdictions will have heard of “the Stature of Limitations”.  Whether such a limitation exists 
for the Contract, and if so when the limitation applies is a matter of the law applicable to the 
Contract. 
 
Arbitration 
 
You probably are aware that international commercial arbitration is a highly specialized kind 
of dispute resolution, and that you are well advised to seek expert advice and assistance 
before commencing arbitration. 
 
The 1999 Edition of the Red Book stipulates that unless otherwise agreed by the Parties 
arbitration will be conducted under the Rules of Conciliation and Arbitration of the 
International Chamber of Commerce. [“ICC”]. In the model DBAs for the 1999 Edition and 
the MDB Harmonised Edition, ICC arbitration is stipulated for final resolution of disputes 
under the DBA. However, for disputes between the Contract Parties, the MDB Harmonised 
Edition has a potentially problematic provision, which is Sub-Clause 20.6: 
 
20.6  Arbitration 
 
Unless indicated otherwise in the Particular Conditions, any dispute not settled amicably and 
in respect of which the DB’s decision (if any) has not become final and binding shall be 
finally settled by arbitration.  Unless otherwise agreed by both Parties: 
 
(a) for contracts with foreign contractors, international arbitration with proceedings 

administered by the institution appointed in the Contract Data conducted in  
 accordance wit the rules of arbitration of the appointed institution, if any, or in 
 accordance with UNCITRAL arbitration rules, at the choice of the appointed 
 institution, 
(b) the place of arbitration shall be the city where the headquarters of the appointed 
 arbitration institution is located, 
(c) the arbitration shall be conducted in the language for communications defined in Sub- 
 Clause 1.4 [Law and Language], and 
(d)  for contracts with domestic contractors, arbitration with proceedings conducted in 

accordance with the laws of the Employer’s country. 
 
The arbitrators shall have full power to open up, review and revise any certificate,  
determination, instruction, opinion or valuation of the Engineer, and any decision of the DB, 
relevant to the dispute.  Nothing shall disqualify representatives of the Parties and the 
Engineer from being called as a witness and giving evidence before the arbitrators on any 
matter whatsoever relevant to the dispute. 
 
Neither Party shall be limited in the proceedings before the arbitrators to the evidence or 
arguments previously put before the DB to obtain its decision, or to the reasons for 
dissatisfaction given in its notice of dissatisfaction.  Any decision of the DB shall be 
admissible in evidence in the arbitration. 
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Arbitration may be commenced prior to or after completion of the Works.  The obligations of 
the Parties, the Engineer and the DB shall not be altered by reason of any arbitration being 
conducted during the progress of the Works.  
  
As we have noted earlier in this training, there is no definition of “foreign contractors” which 
may cause a question regarding a joint venture of one or more “domestic” contractors with 
“foreign contractors”. 
 
Sub-Clause 20.6 (a) refers to “the institution appointed in the Contract Data” but there are in 
circulation sample Contract Data sheets which have a space for naming the institution to 
appoint DB Members but no space for naming an institution to administer an arbitration. 
 
That provision goes on to say that either the appointed institution’s rules or the UNCITRAL 
Rules will be used “at the choice of the appointed institution”. Leaving the choice of rules up 
to the appointed institution is unusual in arbitration, which is founded on the concepts of 
agreement of the Parties. Here a vital decision is left up to a third party, with no time 
specified by which the third party is to decide what rules will apply to an arbitration. There 
are some countries whose law may consider this provision unenforceable.  Also it is possible 
that an administering institution will not agree to choose which rules to use. 
 
Perhaps the intention behind the insertion of the words “at the choice of the appointed 
institution” is to deal with the previous words “if any” – referring to the possibility that an 
administering authority might not have its own rules; thus perhaps giving that authority the 
power to choose UNCITRAL Rules was meant to cover what otherwise would be a “gap” in 
the procedure for selecting the rules for the arbitration. Yet, no administrative authority 
comes to mind which does not have its own rules; and, UNCITRAL has no administrating 
authority. 
 
UNCITRAL Rules have long been suggested by the MDBs as one set of rules which can be 
used for contracts financed by the MDB. That may stem from the fact that UNCITRAL is, 
like the MDBs, an international institution. However, use of its arbitration Rules requires the 
Parties either to designate a separate administrating authority or to leave the arbitral tribunal 
to administer itself. 
 
Potential problems lie also in Sub-Clause 20.6 (b). Usually (unless the Parties otherwise 
agree) the law of the place of arbitration (sometimes called “the seat of the arbitration”) is the 
law which governs procedural matters arising during the arbitration. So using as the “seat” 
the city of the headquarters of the administrating organization could produce procedural 
aspects not anticipated by the parties. For example, ICC Rules would result in Paris, France, 
as the seat; and French procedural law – civil law – would apply even if the substantive law 
of the Contract is that of a common law country. 
 
Sub-Clause 20.6 (d) also may be problematic. What is the meaning of “arbitration with 
proceedings conducted in accordance with the laws of the Employer’s country”? One 
interpretation is that the words mean the Parties must use the system of arbitration described 
in the laws of the Employer’s country. An equally appropriate reading would be that rules 
such as those of the ICC or UNCITRAL can be used so long as that does not violate the laws 
of the Employer’s country – i.e., such rules are “in accordance with” those laws. Note that 
many countries allow the unrestricted use of such international rules of arbitration with its 
nationals. 
 
Another aspect which may be problematic is that the laws of the Employer’s country may not 
be the same as the laws of the country in which the Contract is performed. If so, does that 
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mean a “domestic contractor” is one incorporated in the Employer’s country or in the country 
in which the Contract is performed? 
 
So, we have had a “taste” of the complexities of arbitration. What about the cost of 
arbitration? 
 
A general impression of the cost of the arbitrators’ fees and the administrative charges for 
administering an arbitration can be had by studying the scale of fees for those costs as 
published by the ICC International Court of Arbitration: 



 

 
 
Cost of Arbitration 
 
A. ADMINISTRATIVE EXPENSES B. ARBITRATOR’S FEES 

 
Sum in dispute (in US Dollars)                     Administrative Expenses(*) Sum in dispute (in US Dollars)                            Fees(**) 

                                                                   Minimum           maximum 
up to        50 000                                                        $ 2 500                                  up to          50 000                                         $ 2 500                 17.00% 
from        50 001 to      100 000                                    4.30% from           50 001 to        100 000                   2.50%               12.80%  
from      100 001 to      200 000                                    2.30% from         100 001 to        200 000                   1.35%                 7.25% 
from      200 001 to      500 000                                    1.90% from         200 001 to        500 000                   1.29%                 6.45% 
from      500 001 to   1 000 000                                    1.37% from         500 001 to     1 000 000                   0.90%                 3.80% 
from   1 000 001 to   2 000 000                                    0.86% from      1 000 001 to     2 000 000                   0.65%                 3.40% 
from   2 000 001 to   5 000 000                                    0.41% from      2 000 001 to     5 000 000                   0.35%                 1.30% 
from   5 000 001 to 10 000 000                                    0.22% from      5 000 001 to   10 000 000                   0.12%                 0.85% 
from 10 000 001 to 30 000 000                                    0.09% from    10 000 001 to   30 000 000                   0.06%               0.225% 
from 30 000 001 to 50 000 000                                    0.08% from    30 000 001 to   50 000 000                  0.056%              0.215% 
from 50 000 001 to 80 000 000                                    0.01% from    50 000 001 to   80 000 000                  0.031%              0.152% 
over 80 000 000                                                         $88 800 from    80 000 001 to 100 000 000                    0.02%              0.112% 
 over  100 000 000                                              0.01%              0.056% 
  
(*) For illustrative purposes only, the table on the following page                       (**) For illustrative purposes only, the table on the following page 
indicates the resulting administrative expenses in US$ when the                          indicates the resulting range of fees when the proper calculations 
proper calculations have been made.                                                                     have been made. 
 
Summary Cost Scale by ICC International Court of Arbitration
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This scale is also in the ICC Rules booklet included in your training materials. You see that 
under the ICC Rules, the fees of the arbitrators, and the charge of the ICC Court for 
administering the arbitration are calculated using the total amount of money in dispute  
including the amount of any counterclaims.  
 
Under UNCITRAL Rules, consideration of the total amount of money is considered, along 
with other factors, such as the likely complexity of the case and the time spent by the 
arbitration, in recommending suitable fees for arbitrators; time spent also is used in 
calculating the administering institution’s charges. 
 
In addition to the fees of the arbitrators and the charges of an administering institution, the 
Parties also are required to reimburse the expenses of the arbitrators, including high cost 
items such as air fares and hotel accommodations, and any experts which the tribunal may 
employ to assist it. 
 
In addition, the typical expenses of arbitration will include: 
 
· the cost of travel and accommodation for a Party’s own team to the city which is the 

headquarters of the administering institution [unless some other seat is selected], as 
well as the “hidden” cost of the time of the Party’s own team 

· the cost of any independent experts which the Party may employ to assist in presenting 
its case 

· document reproduction 
· transcription service for hearings [may involve international travel for the transcribers 

and their equipment, plus accommodation at the seat of the arbitration] 
· probably the greatest of all, the cost of legal services, including travel and 

accommodation expense of the lawyers. 
 
In 2010 money, the arbitration of construction disputes easily can cost millions of US Dollars.  
In very complex cases, the costs can approach the amount in dispute. Importantly, most 
arbitration rules provide for the arbitral tribunal to award costs in favour of the victor. This 
means that the loser suffers the burden of all of its own costs and pays a substantial portion 
[or even all] of the costs of the winner!  This greatly increases the financial gamble of 
arbitrating disputes. 
 
How long the arbitration take? It is impossible to predict the duration of any particular 
arbitration, but some indication can be had from published records of the ICC Court. 
Although the ICC Rules foreseen an award being made within 6 months of the filing of the 
Request for Arbitration, in fact the average for all commercial arbitrations under the ICC 
Rules is about 18 months.   Experience indicates that it is unusual for arbitration of 
construction disputes to be completed within that time.   It is not unusual for considerably 
longer to be required to achieve the arbitral award in a construction case. 
 
It is appropriate to note, also, that many arbitrations – some say most arbitrations – are settled 
before an arbitral award is reached. As in court litigation, the Parties decide to staunch the 
financial drain and end the long delay by making a painful compromise. 
 
So, that is an overview of arbitration.  Why have you been subjected to it? To alert you to the 
fact that when you are serving as a DB Member and seeking to persuade the Parties to accept 
the DB’s informal advice, or its formal decision, you should remind the Parties of the hazards 
of arbitration. Often the Parties will not have had any previous experience of international 
arbitration. You will do them a real service by reviewing with them the kind of information 
covered in this training regarding the cost, risk, and delay inherent in arbitration. You may be 
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able to persuade them to find a mutually acceptable compromise which will enable them to 
avoid arbitration, and maintain friendly commercial relations for the future. 
 
There is a further point regarding arbitration and that is about what DB decisions can be 
referred to arbitration.  
 
In the event that a Party fails to comply with a final and binding DB decision, then the other 
Party may, without prejudice to any other rights it may have, refer the failure itself to 
arbitration under Sub-Clause 20.6 [Arbitration], Sub-Clause 20.4 [Obtaining Dispute Board’s 
Decision] and Sub-Clause 20.5 [Amicable Settlement] shall not apply to this reference. 
 
Unfortunately, Sub-Clause 20.7 has been used to argue that since the failure to observe a 
“final and binding” decision can be referred itself to arbitration without proceedings under 
Sub-Clause 20.5, a decision which is “binding” but not final cannot be referred directly to 
arbitration. This is a misconstruction of Sub-Clause 20.6.  
 
The only DB decision that is “final and binding” is one to which neither Party has given 
notice of dissatisfaction and intention to refer the dispute to arbitration within the 28 days 
after receiving the decision. (Sub-Clause 20.4, fifth paragraph). Sub-Clause 20.5 establishes 
that if a timely notice has been given under Sub-Clause 20.4, then the Parties must observe a 
minimum 56 day period of amicable settlement efforts before commencement of arbitration. 
However, after that 56 day period, Sub-Clause 20.6 makes it clear that “any dispute not 
settled amicably and in respect of which the DB’s decision…has not become finally and 
binding shall be finally settled by arbitration.”  
 
Sub-Clause 20.7 is directed to the situation where no timely notice of dissatisfaction and 
intention to commence arbitration has been given, the decision has become final and binding, 
but a Party does not comply with the decision. In such circumstances, FIDIC Conditions do 
not require that such non-compliance be treated as a further matter of dispute, and instead 
foresee that the non-compliance will be taken to arbitration in order to get an award which 
can be enforced by a Court having jurisdiction over the non-complying Party. 
 
Expiry of DB Membership 
 
Sub-Clause 20.8 refers to no DB being in place “by reason of the expiry of the DB’s 
appointment”; however there is no specific provision in the DPA for the “expiry” of the DB’s 
appointment. Paragraph 7 of the General Conditions of the DPA provide for “termination” by 
joint action of the Parties or by either resignation of termination by the DB Member, there is 
no indication in the DBA of when the DB Member’s appointment “expires”.  
 
The provision for “expiry” is in the final words of Sub-Clause 20.2: “… when the discharge 
referred to in Sub-Clause 14.12 [Discharge] shall have taken place.”  Sub-Clause 14.12 says: 
 
14.12 Discharge 
 
When submitting the Final Statement, the Contractor shall submit a discharge which 
confirms that the total of the Final Statement represents full and final settlement of all 
moneys due to the Contractor under or in connection with the Contract.  This discharge may 
state that it becomes effective when the Contractor has received the Performance Security 
and the outstanding balance of this total, in which event the discharge shall be effective on 
such date. 
 
Under Sub-Clause 14.12, the Contractor’s discharge is submitted with the Final Statement. 
The Final Statement is developed under Sub-Clause 14.11 by a process which starts within 56 
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days after the Contractor’s receipt of the Performance Certificate. (The Performance 
Certificate is a document described in Sub-Clause 11.9 and in which the Engineer certifies 
that the Contractor has completed his obligations under the Contract. It is deemed to 
constitute acceptance of the Works.) 
 
The Final Statement is intended to be a statement for the amount agreed as “the value of the 
work done in accordance with the Contract, and any further sums” which are considered to be 
due to the Contractor under the Contract, or otherwise. It is the basis for the Final Payment 
Certificate under Sub-Clause 14.13. 
 
As you will know, the process of agreeing “the value of the work done” and the amount of 
“any further sums” due is a lengthy and contentious process. Indeed, the final paragraph of 
Sub-Clause 14.11 makes specific reference to possible use of the DB to resolve Final 
Statement disputes: 
 
Within 56 days after receiving the Performance Certificate, the Contractor shall submit, to 
the Engineer, six copies of a draft final statement with supporting documents showing in 
detail in a form approved by the Engineer: 
 
(a) the value of all work done in accordance with the Contract, and 
(b) any further sums which the Contractor considers to be due to him under the Contract 
 or otherwise. 
 
If the Engineer disagrees with or cannot verify any part of the draft first statement, the 
Contractor shall submit such further information as the Engineer may reasonably require 
within 28 days from receipt of said draft and shall make such changes in the draft as may be 
agreed between them.  The Contractor shall then prepare and submit to the Engineer the 
final statement as agreed.  This agreed statement is referred to in these Conditions as the 
“Final Statement”. 
 
However, if following discussions between the Engineer and the Contractor and any changes 
to the draft final statement which are agreed, it becomes evident that a dispute exists, the 
Engineer shall deliver to the Employer (with a copy to the Contractor) an Interim Payment 
for the agreed parts of the draft final statement.  Thereafter, if the dispute is finally resolved 
under Sub-Clause 20.4 [Obtaining Dispute Board’s Decision] or Sub-Clause 20.5 [Amicable 
Settlement], the Contractor shall then prepare and submit to the Employer (with a copy to the 
Engineer) a Final Statement. 
 
So, the “expiry” of the DB is likely to be at the very end of the Contract. It is likely that the 
Discharge will be effective after receipt by the Contractor of any payment due under the Final 
Payment Certificate, and this could be after the expiry of the Defects Notification Period. 
Your period of service could be long, especially if the DNP is longer than the traditional 365 
days. However, for family budgeting, you should remember that paragraph 6 of the DBA 
foresees reduction of the DB Member’s retainer by one-third after the issue of the Taking 
Over Certificate! 
 
Your future 
 
Serving as a DB Member is a specialist professional qualification. You should keep current 
your professional development as a DB Member. You should join the DRB Foundation, a 
not-for-profit organisation whose members are dedicated to the successful use of Dispute 
Boards. Details of membership are available at www.drb.org. and they include special 
subscription rates for members resident in developing countries. The Foundation has Country 
Representatives in various countries and these Representatives arrange in-country programs. 
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Also on that web site are details of Conferences, Workshops, and other training programs 
operated by the Foundation. The Foundation issues a quarterly journal which will assist you 
in keeping current with new developments and which provides a forum for discussions with 
fellow Foundation members throughout the world. The Foundation also has a Manual which 
contains much information about Dispute Board practice in the USA and the Manual contains 
also information about international practice.  
 
You also will wish to consider joining the Dispute Board Federation, which has details of its 
activities at www.dbf.org. Those activities include many training programs in many countries, 
and a regular newsletter to members. Earlier in this training program, you were urged to join 
FIDIC activities, either via your country’s Member Association or via direct individual 
membership in FIDIC. A visit to FIDIC’s web site, www.fidic.org, will show you on the 
home page a range of training programs on offer in a large number of countries, arranged 
either by FIDIC-approved commercial training organisations or by FIDIC Member 
Associations. 
 
As of 2010, there also are two recent books about Dispute Boards: “Dispute Boards: 
Procedures and Practices”, by Gwyn Owen and Brian Totterdill, published by Thomas 
Telford Ltd (www.thomastelford.com), ISBN 978-0-7277-3508-9; “Chern on Dispute 
Boards”, by Dr. Cyril Chern, published by Blackwell Publishing Ltd., ISBN-13: 978-1-4051-
7062-8. In addition, learned articles regarding dispute boards are published in various 
journals such as The International Construction Law Review, published by Informa.  There 
also are papers on Dispute Board published by the Society of Construction Law; see, 
www.scl.org. 
 
So, there are plenty of materials to assist you in continuing your study and improvement. On 
a more personal level, keep in regular contact with your fellow trainees and share your 
experiences with one another as you become increasingly involved in Dispute Board service.  
 
Thank you for your attention. Good luck in your future work with Dispute Boards! May the 
Dispute Boards you serve have few formal disputes, and may none of your decisions be 
referred to arbitration! 
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JICA DB Adjudicator JICA DB Adjudicator 
Training CourseTraining Course
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I  IntroductionI  Introduction
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W l   h  C  !Welcome to the Course !

You must help your trainers, to enable them 
t  h l  !
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to help you!

Wh  i  FIDIC ?What is FIDIC ?
 Member

 84 national member 
associationsassociations

 Some 27 affiliate members

 Activities
 Conditions of Contract
 Committee of Capacity Building
 Committee of Risk and Liability
 Committee of Sustainable  Committee of Sustainable 

Development
 And so on…
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Wh  Sh ld Y  J i  ?Why Should You Join ?
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Wh  I   Di  B d ?What Is a Dispute Board ?
 An entity which assists the Contract 

Parties to avoid formal disputes
 An important member of the Contract 

“team”
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Where Does a Dispute Board Fit in the 
FIDIC Conditions’ System of Dispute FIDIC Conditions  System of Dispute 
Resolution?

Claim

Determination by 
the Engineerg

Accepted Not accepted

Effort to Resolve the 
Disagreement

Not resolvedResolved
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Formal Dispute

Where Does a Dispute Board Fit in the 
FIDIC Conditions’ System of Dispute 

R f t Di t B d

FIDIC Conditions  System of Dispute 
Resolution?

Refer to Dispute Board 
(Sub-Clause 20.4)

Decision by DB

Immediately Binding
Dissatisfied

Immediately Binding
Satisfied

Notice of DissatisfactionNotice of Dissatisfaction

Attempt at Amicable 
Settlement (20.5)

Not settledSettled
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Arbitration (20.6)



DB’s Effort to Avoid Arbitration
 Problems and risks of arbitration

 Lengthy
 Costly
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A bi i  R lArbitration Rules
 Sub-Clause 20.6 of the FIDIC MDB Edition
 Note

 What is “Foreign Contractor” ?
 “Institution Appointed in Contract Data” ?pp

 International Court of Arbitration, ICC
 American Arbitration Association
 London Court of International Arbitration
 Kuala Lumpur Regional Centre for Arbitration
 Cairo Regional Centre for International Arbitration Cairo Regional Centre for International Arbitration
 Not to have any institution
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Dispute Boards other than under the p
FIDIC MDB Harmonised Edition

 First Developed in the USA
 “Dispute Review Board (DRB)”

 Jan. 1995, the World Bank Adopted (DRB)
 Late 1995, FIDIC Adopted Late 1995, FIDIC Adopted

 Dispute Adjudication Board (DAB)
 Design-Build Turnkey Conditions Design Build Turnkey Conditions
 Supplement to the Red Book 4th Edition (1996)
 Conditions of Contract for Construction  Plant  Conditions of Contract for Construction, Plant 

and Design-Build, and EPC Turnkey (1999)
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“Ad H ” DAB“Ad Hoc” DAB
 1999 Edition of Plant 

and Design-Build, and 
EPC Turnkey

 Used only for the y
dispute which led to its 
appointmentpp

 Impossible for the 
Board to assist in Board to assist in 
prevention of disputes
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ICC  Di  B d R lICC  Dispute Board Rules
 Dispute Review Board

 It makes Recommendations 
– Not immediately binding

 Dispute Adjudication Board
 It makes Decisions 

– Immediately binding

 Combined Dispute Board
 Normally issues 

Recommendations
 Make Decisions in certain 
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circumstances

II  Selection of DB II  Selection of DB 
MembersMembers
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Q li iQualities
 Sub-Clause 20.2

 fluent in the language 
for communication 
defined in the Contract

f i l  professional 
experienced in the 
type of construction type of construction 
involved in the Works…
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Q li iQualities
 Nationality

 The FIDIC Contracts Guide 
“…The DAB may therefore perform better if 
the nationality … is not the same as that of 
either Party or of the other members ”either Party or of the other members.
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General Conditions of Dispute 
Board Agreement

l f h b Clause 3 of the Agreement, DB member’s 
warranty
 Impartiality and Independence Impartiality and Independence
 Experienced in the work which the Contractor is to carry 

out
 Experienced in the interpretation of contract 

documentation
 Fluent in the language for communications Fluent in the language for communications

 Supplemented by Clause 4 (General Obligations), 
Clause 8 (Financial forfeiture)Clause 8 (Financial forfeiture)

 What else is important?
 Availability
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Availability

P d  f  S l iProcedure for Selection
 When should appointment be made ?

 28 days from “Commencement”
 When is “Commencement” then? When is Commencement then?

 How shall the appointment be made ? How shall the appointment be made ?
 By their own
 By appointing authority

 FIDIC
 ICC Dispute Board Centre
 Secretary-General of the Permanent Court of Arbitration Secretary-General of the Permanent Court of Arbitration
 Secretary-General of the International Centre for 

Settlement of Investment Disputes
Ch i  f th  L d  C t f I t ti l A bit ti
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 Chairman of the London Court of International Arbitration



P d  f  S l iProcedure for Selection
 How Do the Parties Find Appropriate 

Nominees ?
 Word-of-mouth
 Organizations’ lists

 FIDIC 
-President’s List of Approved Adjudicators
-National Lists of Approved Adjudicators by National Lists of Approved Adjudicators by 
Member Associations

 ICC Dispute Board Centre
Suggesting system-Suggesting system

 International Centre for Dispute Resolution
 DRB Foundation
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 DRB Foundation
 Dispute Board Federation

What determines whether a DB is 
one person or three persons?

Th  FIDIC C t t  G id  (2000) The FIDIC Contracts Guide (2000)
 Average monthly payment exceeding

$ 2 million  3 person$ 2 million  3 person
 Average monthly payment not 

exceeding $ 1 million  1 persond g $ o p o
 Nationality is also pointed out

 Earlier SBD of The World Bank Earlier SBD of The World Bank
 Expected contract amount more than US$50 

million  3 person
 Expected contract amount less than US$50 

million  Either 3 person or 1 person (Dispute 
Review Expert)
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Review Expert)



S l i  f Ch iSelection of Chairman
ll l h A “collegial” chairman

 The chairman will have a de facto power of 
d i i  if th  t  b   i  di tdecision if other two members are in disagreement.

 The Parties are likely to give special attention to 
the chairmanthe chairman.

 Very effective powers of persuasion will be needed 
by the chairman to move the Parties to consensusby the chairman to move the Parties to consensus.

 The chairman should be skilled in drafting.
 The chairman probably will be the “DB  The chairman probably will be the DB 

Programmer”
 “Balancing” the DB professional skills

21©JICA / Gordon L. Jaynes / Toshihiko Omoto 

 Balancing the DB professional skills

E i   L  ?Engineer or Lawyer ?
 Deep experience in the type of 

construction involved in the Works

 Professionally experienced with the 
interpretation of contractual documentsinterpretation of contractual documents

“Being a lawyer is not necessarily a 
disqualification from serving on a Board.”
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The late A.A. Mathews, the “Father” of the Dispute Board



Si i  Y  “DBA”Signing Your “DBA”
 Dispute Board Agreement ("DBA") [from 

1999 FIDIC "Red Book“]
 General Conditions of DBA [Appendix to Clause 

20, General Conditions]
 Procedural Rules [Annex to General Conditions 

of DBA]
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Th  fThe fee
 FIDIC MDB Edition

 Retainer fee
 Daily fee
 “Reasonable expenses” for travel etc.

 Practically,
 Retainer fee – 3 times of Daily feey
 Daily fee – Follow ICSID rate, $3000/day
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E l  f h  DB CExample of the DB Cost
 Assumption Assumption

 3 person DB for a 24 months Construction + 1 year Defect Notification Period
 Site visit at intervals of not more than 140 days
 A routine Site visit is approximately 3 days, with 4 days travel time
 No increase in retainer or daily fee during the DNP No increase in retainer or daily fee during the DNP

 Estimation
2 years = 730 days/maximum 140 days intervals = at least 5 Site visits
Site visits = 3 days on Site + up to 4 days travel time = 7 days x 5 Site visits 

= 35 daysy
Retainer = 24 months @ 3(daily fee)/month = equivalent of 72 days.
Total of Site visits + monthly retainer = equivalent of 107 days x US$3000 

= US$721,000
DNP of 365 days/maximum 140 days intervals = 2.6 Site visits  assume only 2
DNP Site visits only 2 days + maximum4 days travel time = 12 days
12 x 2 (reduced retainer per TPA paragraph6) = equiv. of 24 days @ ICSID rate
Total of Site visits + reduced monthly retainer = 36 days x US$3000 

= US$108,000
G d t t l f  1 DB M b   US$829 000Grand total for 1 DB Member = US$829,000

 Added 7 sets of return air fares and if no Site accommodation is available 
during Site visits, 19 hotel room nights. 

 If the DB is unable to avoid having formal dispute, additional costs of 
h i  th  t d  f itt  b i i  ti  f DB itt  
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hearings, the study of written submissions, preparation of DB written 
decisions, private meetings of the DB to discuss the dispute… will be 
required.

Various cost reductions, 
Good or Bad ?

I  th  i t l b t  Sit  i it Increase the interval between Site visits
 Dispense with Site visits and have the DB visit the Site only 

when there is a dispute
 Reduce the daily fee from the level of ICSID arbitrators’

fees
 Reduce the retainer
 Eliminate the retainer
 Have DB serve more than one contract

Ha e p i e ompetition to identif  the heapest q alified  Have price competition to identify the cheapest qualified 
candidates for the DB

 Always have a one person DB
 Omit the DB and reinstate the Engineer as the decider of 

disputes
 Omit the DB and provide that all disputes will go straight to 
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p p g g
arbitration



T i i  f h  DBTermination of the DB
 Joint action of the two Parties
 If the Member wishes

h ll d h
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What will you do? Why?

Di  d  h  DBADisputes under the DBA
 Resolved under the Rules 

of Arbitration of the ICC
 What do “the Rules of 

Arbitration of the ICC” say?y
 What is likely to happen?

 Selection of a sole arbitrator Selection of a sole arbitrator
 Default of the DB member
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III  Operation of III  Operation of 
a Dispute Boarda Dispute Board
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Fi  Si  Vi iFirst Site Visit
Th  li  i  th  b tt  f The earlier is the better, for;
 The DB Members to become acquainted with 

each othereach other
 The Parties, the Engineer, and the DB to 

become acquainted with one anotherbecome acquainted with one another
 Information briefing on the Works
 General grasp of the Site General grasp of the Site
 Arrangement for supply of the Contract 

Documents  periodic reports or other dataDocuments, periodic reports or other data
 Arrangement for storage of what is used 

during the Site Visit

30©JICA / Gordon L. Jaynes / Toshihiko Omoto 

during the Site Visit



E bli hi  R l i hiEstablishing Relationships
 Especially with those who are 

at the work face
 “Team” approach is important

 Establish congenialityg y
 Avoid any impression of 

partiality
 DB members should be 

“as a unit”

 The channel of communication 
is the DB Chairman
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Pl i  F  Si  Vi i  Planning Future Site Visits 
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B  Si  Vi iBetween Site Visits
Remain familiar with the project

 Monthly progress report
 Requests for variations
 Unforeseen problems
 Programme revisions
 List of Claims
 Minutes of meetings
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Si  TSite Tour
 Usually guided by the Engineer
 Take photos with DB members’ own p

camera
 Ask questions, but not offer judgemental  Ask questions, but not offer judgemental 

comments
 Members should act “as a unit” Members should act as a unit
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Meetings During the Site Visit
 Usually the room is provided by the 

Contractor or the Engineer
 Chaired by DB chairperson and should be 

“informal” atmospherep
 Seek for the seeds of problems
 Review the claims and their progress Review the claims and their progress
 Any interruption should be avoided for the 

sake of efficiencysake of efficiency
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DB’  I f l O i iDB’s Informal Opinion
 One of the “proactive” roles of the DB
 Not on “the conduct of the Contract” but 

“any matter relevant to the Contract”
 Not necessarily the same as the formal  Not necessarily the same as the formal 

Decision if the matter is referred to the DB 
for formal Decisionfor formal Decision

 For the prevention or the early resolution 
of the disagreement  which saves money of the disagreement, which saves money 
and preserves the spirit of “cooperation”
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DB Si  Vi i  RDB Site Visit Report
 Should be delivered before DB departs 

from the Site Visit
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P d l R lProcedural Rules
 Simple and flexible Simple and flexible

 “…the DB shall…give [each Party] a reasonable opportunity of 
putting his case and responding to the other’s case…” [Rule 5 
(a)]( )]

 “…the DB shall …adopt procedures suitable to the dispute, 
avoiding unnecessary delay or expense.” [Rule 5 (b)]

 “The DB…will decide on the date and place for the hearing and 
may request that written documentation and arguments from may request that written documentation and arguments from 
the Employer and the Contractor be presented to it prior to or 
at the hearing.” [Rule 6]

 [Except as otherwise agreed in writing by the Parties]…the DB [ p g g y ]
shall have power to adopt an inquisitorial procedure, to refuse 
admission to hearings or audience at hearings to any persons 
other than representatives of the Employer, the Contractor 
and the Engineer, and to proceed in the absence of any party g , p y p y
who the DB is satisfied received notice of the hearing…” [Rule 
7]
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Is this enough? Should anything be added? Why?



8 E d M8 Empowered Matters
 Rule 8 Rule 8

a. Establish the procedure to be applied in deciding a dispute
b. Decide upon the DB’s own jurisdiction, and as to the scope of 

any dispute referred to itany dispute referred to it
c. Conduct any hearing as it thinks fit, not being bound by any 

rules or procedures other than those contained in the Contract 
and these Rules

k h h f dd. Take the initiative in ascertaining the facts and matters 
required for a decision

e. Make use of its own specialist knowledge, if any
f Decide upon the payment of financing changes in accordance f. Decide upon the payment of financing changes in accordance 

with the Contract
g. Decide upon any provisional relief such as interim or 

conservatory measures
h. Open up, review and revise any certificate, decision, 

determination, instruction, opinion or valuation of the 
Engineer, relevant to the dispute
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Is this enough? Should anything be added? Why?

The Greatest Procedural Risk
 “Within 84 days after receiving [the 

reference of the dispute in writing to the 
DB for decision] …the DB shall give its 
decision.” (Sub-Clause 20.4)

 If 84 days is not enough, can it be 
delayed?y

 If 84 days is not enough, how should the 
DB approach the matter of agreeing a DB approach the matter of agreeing a 
different period? Why?
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W i  S b i iWritten Submission
 Sub-Clause 20.4 requires to “state that it 

is given under this Sub-Clause”

 Why is this? How can just a simple letter 
stating that the dispute is referred to the g p
DB pursuant to Sub-Clause 20.4 suffice?
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How Does the DB Deal with 
W i  S b i i ?Written Submissions?

N ith  th  f  t  th  DB    Neither the reference to the DB nor any 
additional written submission should raise 
issues not presented to the Engineer for issues not presented to the Engineer for 
determination.

 DB familiarises itself with the documents  DB familiarises itself with the documents 
prepared for the Engineer’s determination 
and the Engineer’s determination itselfand the Engineer s determination itself.

 Submissions made to the Engineer may 
sufficesuffice.

 DB must keep in mind the time limit of its 
decision
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decision.



H i ( )Hearing(s)
 Procedural Rule 6, “The DB may conduct a 

hearing on the dispute…”

 Should there be hearing then?

Wh t d   thi k? Wh ?What do you think? Why?
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H i ( )Hearing(s)
 Holding the hearing during a regularly 

scheduled Site visit saves cost.
 It should not be like the arbitral hearing.
 It is to assist the DB to understand fully  It is to assist the DB to understand fully 

the dispute.
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H i ( )Hearing(s)
 The hearing is not a place for emotional 

argument, or “round table discussion”.
 DB establishes the timetable and leads the 

hearing.g
 How do you proceed?
 Where do you hold the hearing? Where do you hold the hearing?

What is the most efficient way to proceed 
with the hearing?
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with the hearing?

D i iDecisions
 How should the decision be prepared ?
 What should it contain?
 When should it be written?
 Where should the meeting of the DB  if  Where should the meeting of the DB, if 

required, be held?
 When the decision is not unanimous  what  When the decision is not unanimous, what 

is the purpose of a majority of the DB 
Members requiring a minority Member to Members requiring a minority Member to 
prepare a written report?

d h f h d
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Have in mind the purpose of the decision!



Th  R l i  DB M bThe Recalcitrant DB Member
 How should you respond to recalcitrant or 

uncooperative behavior?
 Reputation
 Financial risks Financial risks

 Clause 8 of Appendix
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IV  Financial IV  Financial 
Aspects of the DBAspects of the DB
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R i  f DBRemuneration of DB
Th  t  f th  ti   The terms of the remuneration 
shall be mutually agreed by the 
PartiesParties.

 Each Party shall be responsible 
for paying one half of the for paying one half of the 
remuneration.

What are these rules intend to do?

 The most frequent procedure of remuneration is 
Contractor pay the DB and invoice the Employer 
for one half
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for one half.

D il  f PDetails of Payment
 Paragraph 6 of DBAg p

The Member shall be paid as follows, in the currency named in the Dispute Board 
Agreement:

(a) a retainer fee per calendar month, which shall be considered as payment in 
full for:full for:

(i) being available on 28 days’ notice for all site visits and hearings;
(ii) becoming and remaining conversant with all project developments and 
maintaining relevant files;g ;
(iii) all office and overhead expenses including secretarial services, 
photocopying and office supplies incurred in connection with his duties; and
(iv) all services performed hereunder except those referred to in sub-
paragraphs (b) and (c) of this Clauseparagraphs (b) and (c) of this Clause.

The retainer fee shall be paid with effect from the last day of the calendar month 
in which the Dispute Board Agreement becomes effective; until the last day of the 
calendar month in which the Taking-Over Certificate is issued for the whole of the g
Works.
With effect from the first day of the calendar month following the month in which 
the Taking-Over Certificate is issued for the whole of the Works, the retainer fee 
shall be reduced by one third  This reduced fee shall be paid until the first day of 
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shall be reduced by one third. This reduced fee shall be paid until the first day of 
the calendar month in which the Member resigns or the Dispute Board Agreement 
is otherwise terminated.



D il  f PDetails of Payment
 Paragraph 6 of DBA (continued)g p ( )

(b) a daily fee which shall be considered as payment in full for:
(i) each day or part of a day up to a maximum of two days’ travel time in 
each direction for the journey between the Member’s home and the site, or 

th  l ti  f  ti  ith th  Oth  M b  (if )another location of a meeting with the Other Members (if any);
(ii) each working day on Site visits, hearings or preparing decisions; and
(iii) each day spent reading submissions in preparation for a hearing.

(c) all reasonable expenses including necessary travel expenses (air fare in ( ) p g y p (
less than first class, hotel and subsistence and other direct travel expenses) 
incurred in connection with the Member’s duties, as well as the cost of 
telephone calls, courier charges, faxes and telexes: a receipt shall be required 
fo  each item in e cess of fi e pe cent of the dail  fee efe ed to in s bfor each item in excess of five percent of the daily fee referred to in sub-
paragraph (b) of this Clause;
(d) any taxes properly levied in the Country on payments made to the Member 
(unless a national or permanent resident of the Country) under this Clause 6.( p y)

The retainer and daily fees shall be as specified in the Dispute Board Agreement. 
Unless it specifies otherwise, these fees shall remain fixed for the first 24 
calendar months, and shall thereafter be adjusted by agreement between the 
Employer  the Contractor and the Member  at each anniversary of the date on 
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Employer, the Contractor and the Member, at each anniversary of the date on 
which the Dispute Board Agreement became effective.

D il  f PDetails of Payment
 Paragraph 6 of DBA (continued)g p ( )

If the parties fail to agree on the retainer fee or the daily fee, the appointing 
entity or official named in the Contract Data shall determine the amounts of the 
fees to be used.
The Member shall submit invoices for payment of the monthly retainer and air 
fares quarterly in advance. Invoices for other expenses and for daily fees shall 
be submitted following the conclusion of a site visit or hearing. All invoices shall 
be accompanied by a brief description of activities performed during the be accompanied by a brief description of activities performed during the 
relevant period and shall be addressed to the Contractor.
The Contractor shall pay each of the Member’s invoices in full within 56 
calendar days after receiving each invoice and shall apply to the Employer (in 
h d h ) f b f h lf f hthe Statements under the Contract) for reimbursement of one-half of the 

amounts of these invoices. The Employer shall then pay the Contractor in 
accordance with the Contract.
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D il  f PDetails of Payment
 Paragraph 6 of DBA (continued)g p ( )

If the Contractor fails to pay to the Member the amount to which he/she is 
entitled under the Dispute Board Agreement, the Employer shall pay the 
amount due to the Member and any other amount which may be required to 
maintain the operation of the DB; and without prejudice to the Employer’s 
rights or remedies. In addition to all other rights arising from this default, the 
Employer shall be entitled to reimbursement of all sums paid in excess of one-
half of these payments  plus all costs of recovering these sums and financing half of these payments, plus all costs of recovering these sums and financing 
charges calculated at the rate specified in Sub-Clause 14.8 of the Conditions of 
Contract.
If the Member does not receive payment of the amount due within 70 days 
f b l d h b ( ) d h /hafter submitting a valid invoice, the Member may (i) suspend his/her services 

(without notice) until the payment is received, and/or (ii) resign his/her 
appointment by giving notice under Clause 7.
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T i iTermination
 Paragraph 7 of DBA, “Termination”g p ,

At any time: (i) the Employer and the Contractor may jointly terminate the 
Dispute Board Agreement by giving 42 days’ notice to the Member; or (ii) the 
Member may resign as provided for in Clause 2.
If the Member fails to comply with the Dispute Board Agreement, the 
Employer and the Contractor may, without prejudice to their other rights, 
terminate it by notice to the Member. The notice shall take effect when 
received by the Memberreceived by the Member.
If the Employer or the Contractor fails to comply with the Dispute Board 
Agreement, the Member may, without prejudice to his other rights, terminate 
it by notice to the Employer and the Contractor. The notice shall take effect 

h d b h b hwhen received by them both.
Any such notice, resignation and termination shall be final and binding on the 
Employer, the Contractor and the Member. However, a notice by the Employer 
or the Contractor, but not by both, shall be of no effect.or the Contractor, but not by both, shall be of no effect.
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T i iTermination
 Paragraph 8 of DBA, “Default of the Member”g p ,
If the Member fails to comply with any of his obligations under Clause 4 (a)-(d) 
above, he shall not be entitled to any fees or expenses hereunder and shall, 
without prejudice to their other rights, reimburse each of the Employer and the 
Contractor for any fees and expenses received by the Member and the Other 
Members (if any), for proceedings or decisions (if any) of the DB which are 
rendered void or ineffective by the said failure to comply.
If the Member fails to comply with any of his obligations under Clause 4 (e)-(k) If the Member fails to comply with any of his obligations under Clause 4 (e) (k) 
above, he shall not be entitled to any fees or expenses hereunder from the date 
and to the extent of the non-compliance and shall, without prejudice to their 
other rights, reimburse each of the Employer and the Contractor for any fees 

d l d d b h b f d d ( fand expenses already received by the Member, for proceedings or decisions (if 
any) of the DB which are rendered void or ineffective by the said failure to 
comply.
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V  After the DBV  After the DB
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Af  h  DB D i iAfter the DB Decision
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Figure: Typical Sequence of Dispute Events envisaged in Clause 20

A i bl  S lAmicable Settlement
S b Cl  20 5 A i bl  S ttl t Sub-Clause 20.5 Amicable Settlement
Where notice of dissatisfaction has been given 
under Sub Clause 20 4 above  both Parties shall under Sub-Clause 20.4 above, both Parties shall 
attempt to settle the dispute amicably before 
the commencement of arbitration. However, 
unless both Parties agree otherwise, arbitration 
may be commenced on or after the fifty-sixth 
day after the day on which a notice of day after the day on which a notice of 
dissatisfaction and intention to commence 
arbitration was given, even if no attempt at 

i bl  ttl t h  b  damicable settlement has been made.

Why should they wait?
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Why not start arbitration immediately?



A bi iArbitration
 Sub-Clause 20.6 Arbitration

Unless indicated otherwise in the Particular Conditions, any dispute not settled 
amicably and in respect of which the DB’s decision (if any) has not become 
final and binding shall be finally settled by arbitration. Unless otherwise agreed 
by both Parties:

(a) For contracts with foreign contractors, international arbitration with 
proceedings administered by the institution appointed in the Contract Data, 
conducted in accordance with the rules of arbitration of the appointed conducted in accordance with the rules of arbitration of the appointed 
institution, if any, or in accordance with UNCITRAL arbitration rules, at the 
choice of the appointed institution,
(b) the place of arbitration shall be the city where the headquarters of the 

d b l dappointed arbitration institution is located,
(c) the arbitration shall be conducted in the language for communications 
defined in Sub-Clause 1.4 [Law and Language], and
(d) For contracts with domestic contractors, arbitration with proceedings (d) For contracts with domestic contractors, arbitration with proceedings 
conducted in accordance with the laws of the Employer’s country.
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A bi iArbitration
 Sub-Clause 20.6 Arbitration (continued)( )

The arbitrators shall have full power to open up, review and revise any 
certificate, determination, instruction, opinion or valuation of the Engineer, and 
any decision of the DB, relevant to the dispute. Nothing shall disqualify 
representatives of the Parties and the Engineer from being called as a witness 
and giving evidence before the arbitrators on any matter whatsoever relevant 
to the dispute.
Neither Party shall be limited in the proceedings before the arbitrators to the Neither Party shall be limited in the proceedings before the arbitrators to the 
evidence or arguments previously put before the DB to obtain its decision, or 
to the reasons for dissatisfaction given in its notice of dissatisfaction. Any 
decision of the DB shall be admissible in evidence in the arbitration.

b b d f l f h k hArbitration may be commenced prior to or after completion of the Works. The 
obligations of the Parties, the Engineer and the DB shall not be altered by 
reason of any arbitration being conducted during the progress of the Works.
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P i l P blPotential Problem
 “Foreign contractors”

 No space of “administering institution” in p g
sample Contract Data.

 “At the choice of the appointed institution” At the choice of the appointed institution
 “In accordance with laws of the Employer’s 

country”country
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C  f A bi iCost of Arbitration

Summary Cost Scale by ICC International Court of Arbitration
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O h  C  f A bi iOther Costs of Arbitration
T l d d ti  f   P t ’   Travel and accommodation for a Party’s 
own team, as well as the “hidden” cost of 
their timetheir time

 Any independent experts
D t d ti Document reproduction

 Transcription service, transcribers' travel 
d d ti  and accommodation expense

 Legal services, including travel and 
d ti   f th  accommodation expense of the 

lawyers.
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S b Cl  20 7 F il  t  C l  ith Di t  B d’   Sub-Clause 20.7 Failure to Comply with Dispute Board’s 
Decision
 In the event that a Party fails to comply with a final and 

binding DB decision  then the other Party may  without binding DB decision, then the other Party may, without 
prejudice to any other rights it may have, refer the failure 
itself to arbitration under Sub-Clause 20.6 [Arbitration]. Sub-
Clause 20.4 [Obtaining Dispute Board’s Decision] and Sub-Clause 20.4 [Obtaining Dispute Board s Decision] and Sub
Clause 20.5 [Amicable Settlement] shall not apply to this 
reference.

 Sub-Clause 20.8 Expiry of Dispute Board’s Appointmentp y p pp
 If a dispute arises between the Parties in connection with, or 

arising out of, the Contract or the execution of the Works and 
there is no DB in place, whether by reason of the expiry of the 
DB’  i   h iDB’s appointment or otherwise:

(a) Sub-Clause 20.4 [Obtaining Dispute Board’s Decision] and Sub-
Clause 20.5 [Amicable Settlement] shall not apply, and

(b) the dispute may be referred directly to arbitration under Sub-
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(b) the dispute may be referred directly to arbitration under Sub-
Clause 20.6 [Arbitration]. 



E i  f DB M b hiExpiry of DB Membership
S b Cl  14 12 Di h Sub-Clause 14.12 Discharge
 When submitting the Final Statement, the 

Contractor shall submit a discharge which Contractor shall submit a discharge which 
confirms that the total of the Final Statement 
represents full and final settlement of all 
moneys due to the Contractor under or in 
connection with the Contract. This discharge 
may state that it becomes effective when the may state that it becomes effective when the 
Contractor has received the Performance 
Security and the outstanding balance of this 
t t l  i  hi h t th  di h  h ll b  total, in which event the discharge shall be 
effective on such date.
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E i  f DB M b hiExpiry of DB Membership
 Sub-Clause 14.11 (final paragraph)

 However if, following discussions between the Engineer 
and the Contractor and any changes to the draft final and the Contractor and any changes to the draft final 
statement which are agreed, it becomes evident that a 
dispute exists, the Engineer shall deliver to the 
Employer (with a copy to the Contractor) an Interim Employer (with a copy to the Contractor) an Interim 
Payment Certificate for the agreed parts of the draft 
final statement. Thereafter, if the dispute is finally 

l d d  S b Cl  20 4 [Obt i i  Di t  resolved under Sub-Clause 20.4 [Obtaining Dispute 
Board’s Decision] or Sub-Clause 20.5 [Amicable 
Settlement], the Contractor shall then prepare and 
submit to the Employer (with a copy to the Engineer) a 
Final Statement.
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Y  fYour future

67©JICA / Gordon L. Jaynes / Toshihiko Omoto 

THANK YOU !THANK YOU !
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Attachment – 2  Sample Site Visit Report 
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PROJECT NAME 
 
 

Dispute Review Board 
Site Visit No. __ 

[DATE] 
 

Summary of the Visit 
 
The DRB members arrived in xxx on [DATE] and checked in at the xxx Hotel. 
 
Day 1, xxx to Site 
 
The DRB travelled from THE HOTEL to the Site by car leaving at 08:00 hours and arriving 
at the Contractor’s offices at 10.30 hours after having toured the Works with the Parties and 
the Engineer. 
 
The Contractor and the Engineer provided the DRB with copies of their respective Monthly 
Reports for May 2008.   
 

DRB Visit No. __; Agenda 
 

 1. Scope of maintenance activities required under Clause 3.1 of Technical 
  Specification No. 1 (Volume 2.1). 
 2. Interpretation of the Method of Calculation for IPC 43. 
 3. Interpretation of Method of payment for IPC 43. 
 4. Employer to advise DRB regarding the status of ongoing discussions with 
  the Contractor pursuant to the Employer’s Notice of Dispute issued on  
  [DATE]. 
 
On being advised that senior members of the Employer’s and the Contractor’s staffs planned 
to attend the following day especially to discuss Agenda Items 2, 3 and 4 concerning the 
method of calculation of IPC 43 for interpretation of Addendum No. 2 to the Contract, the 
DRB took up the Agenda Item No. 1. 
 
As a general matter, the DRB was advised that good progress was being made on the Works 
at the Underpass and that the Contractor expects to meet the date for its substantial 
completion. 
 
Agenda Item 1. Scope of maintenance activities required under Clause 3.1 of 
Technical Specification No. 1 (Volume 2.1). 
 
The matter of the Contractor’s Maintenance Obligations required under Clause 3.1 of the 
Technical Specification was discussed at length during the most recent Site Visit.  The DRB 
had recommended then that the National Norm in question be translated into English.  The 
Contractor provided the DRB and the Engineer with copies of the translation in the interim 
period following that Site Visit.  The DRB also requested that if the Parties had any 
disagreements concerning what is required by the Norm that it be advised of the details of the 
disagreement. 
 
This agenda item was discussed by the day 1 participants and again on day 2 when members 
of the Employer and the Contractor’s headquarters organisations were present.  The 
disagreement involves the interpretation of the Technical Specification and the National  
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PROJECT NAME 
 
Norm regarding  the scope of the work included under the Contractor’s maintenance 
obligations. 
 
The Contractor asserts that the Norm makes a distinction between maintenance work and 
repair work for damage caused by third parties, and that the Contract does not require him to 
repair such damage. 
 
The Engineer and the Employer consider that both categories of work are included in the 
Contractor’s contractual obligations. 
 
The DRB asked if under National practice, the costs of damages were not recoverable under 
the vehicle owner’s statutory insurance policies.  The Employer advised that the Government 
maintains a service contract with a company that is charged with patrolling the roads and 
amongst its duties, it is to establish the causes of accidents and to recover damages to the 
roads and road hardware through claims against motorists’ third party liability insurance 
policies.  The amounts recovered from insurance policies are passed to those contractors who 
are still under a maintenance obligation, or if no such contractor is extant, then to the 
Employer. 
 
The Contractor stated that it had not had contact with this service company.  The Employer 
proposed to organise a meeting with that company, the Parties and the Engineer in order to 
coordinate the procedure of obtaining reimbursement from insurance companies. 
 
The DRB welcomed the Employer’s proposal as the obvious way forward to resolve this 
matter.  After a review of the Technical Specifications and National Norm the DRB 
concluded that it was the Contractor’s obligation to carry out both maintenance and repair 
work described in those documents.  The Contractor is entitled to receive the full benefits of 
any recoveries made by the service company from the insurers to offset its costs for the repair 
of accidental damage. 
 
The DRB expressed surprise that despite many reminders made by the Engineer, the Parties 
and the Engineer would permit repair works involving public safety considerations to be 
delayed and advised that repair works should be carried out immediately in order to remedy 
all safety hazards caused by any defective work or accidental damage. 
 
Agenda Item 2.  Interpretation of the Method of Calculation for IPC 43. 
Agenda Item 3. Interpretation of Method of payment for IPC 43. 
 
The DRB then turned to Agenda Items 2 and 3 that deal with IPC 43 and the Employer’s 
Notice of Dispute.  The DRB was furnished with additional correspondence including: (i) the 
Contractor’s reply to the notice dated xxx; (ii) the Engineer’s reply to the Contractor dated 
xxx; and (iii) the Employer’s letter of xxx. 
 
The DRB was advised that the Engineer and the Contractor are in agreement concerning IPC 
43.  The IPC was issued in accordance with their common understanding of the agreements 
reached, a matter that was dealt with exhaustively by the DRB during its most recent Site 
Visit.  IPC 43 was issued on the basis that payment for the work carried out was recalculated 
using the total value of the work certified for that period, effecting a currency split of 85% 
yyy and 15% zzz, then applying the Contract price adjustment formula by use of the original 
indices and setting “n” for all coefficients at the end of the IPC period.  The value in the IPC 
is first calculated in yyy and the amount certified is then converted to yyy and zzz using the 
contractual rate of exchange, a calculation that produced an excess in yyy and a deficit in zzz  
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PROJECT NAME 
 
with respect to the payments that had previously been made in accordance with the original 
contract yyy/zzz split of 50/50.  The zzz deficit was offset by yyy using the current rate of 
exchange on the date of IPC 43. 
 
The Employer disagrees with the method of calculation and the method of payment for the 
zzz deficit.  The Employer maintains that the recalculation of the IPCs should be made on a 
month-by-month basis utilising the month-by-month current “n” values for the coefficients.  
Regarding the payment of the zzz deficit it should be paid by converting the zzz deficit into 
yyy utilising the Contract rate and that amount of yyy deducted from the total yyy to be paid 
under the revised currency split.  The Contractor and the Engineer maintain their agreement 
and disagree with the Employer.  The Employer’s calculation and payment methods reduce 
the payment to the Contractor by about zzz 2.7 million.  The Employer has been withholding 
payment for the change in currency split because of this disagreement. 
 
The Contractor and the Employer agreed that as an interim measure the Employer would pay 
the withheld amount and would do so by adding it to the payment for IPC 48.  However, both 
Parties reserved their respective positions described above.  The disagreement is the subject 
of continued settlement negotiations. 
 
Day Two, Site 
 
The DRB arrived at the Contractor’s office at 09:00 hrs.  After the DRB briefed the newly 
arriving attendees on the progress of the meeting held on Day 1 of the Site Visit most of the 
remainder of the meeting was devoted to Agenda Items 1 and 4. 
 
At the request of the Employer the DRB made an inspection of the completed portion of the 
Works, in company with the Resident Engineer following the close of the day’s proceedings.  
The Contractor was in attendance. 
 
Items noted as defective and or requiring completion, maintenance or repair were:- 

• Damaged W-beam posts and guardrail on median and shoulders at about eight 
locations. 

• Minor damage to W-beam guardrail on the median at about four locations but also 
requiring replacement of missing or damaged anti-glare fins. 

• On both carriageways to East of Interchange 1 median barriers which have defective 
support posts require immediate repair and re-erection. 

• Supply and erection of overhead gantry and signs remain to be erected on recently 
constructed foundations to East of Interchange 1.  This work is urgent to clarify the 
exit ramp to xxx. 

• Repairs are urgently needed to severely damaged W-beam guardrail at the 
Interchange 1 entry ramp to the Bypass for traffic coming on the E70 from xxx. 

• Defective median kerbs were observed some bridges particularly at the Railway 
Overpass.  A solution is needed for this. 

• There is a requirement for the full length of both the carriageways to be cleaned of 
loose sand, and rubbish at least every two weeks.  This is particularly needed at the 
West end of the project.  If the bridge decks are not cleaned regularly damage may 
occur to the expansion joints. 

• It is understood that reflective marker drums are to be erected to define ramp gore 
areas at all off ramps.  These should be installed urgently because accident damage is 
evident at such locations. 

 



 4

PROJECT NAME 
 
At 18:00 hours the DRB concluded its private working session in order to prepare its draft of 
this Site Visit Report.  A draft of the report was sent to the Parties and the Engineer shortly 
after 18:00 hours. 
 
Day Three, Site to xxx 
 
The DRB departed for xxx at 08:00 hours for a meeting with the Employer, the Contractor 
and the Engineer schedule for 11:00 hours at the Employer’s premises in xxx.  The DRB 
reviewed its draft of the Site Visit report with the Parties and the Engineer. 
 
The DRB was pleased to note that the Parties have agreed to make interim payment of the 
disputed part of the sum arising from Addendum No. 2.  The progress achieved in reaching 
an agreement should not be sacrificed by the Parties reverting to their original positions if 
there is any compromise possible on the calculation and payment of the adjustment in 
currency ratio. 
 
The DRB again urged the Parties to make earnest and urgent efforts to resolve the 
disagreements over the status of the remaining claims, and if possible to avoid reference of 
the disputes on those matters to the DRB, as the processing of such disputes will require 
significant time and expense during a period that is practically certain to extend beyond the 
Contract completion date. 
 
The meeting ended at 12:00 hours and the DRB then moved to the Contractor’s offices in xxx 
to put this Site Visit Report in its final form and to arrange for its distribution. 
 
The DRB wishes to thank the Engineer and the Contractor for the kindnesses and assistance 
extended to the DRB during this Site Visit. 
 
Day Four, xxx 
 
The DRB members departed from xxx by air. 
 
Attendance 
 
The Site Visit meetings held in the Employer’s office in xxx and the Contractor’s offices in 
xxx were attended as follows:- 
 
 
        Day 1     Day 2          Day 3 
 
 The Employer 
  A Project General Director       -         -  (*) 
  B Project Director        -               
  C Project Manager        -                            
  D Project Officer        -                                    
 
  E Contract Management Expert                                 
 
 The Contractor 
  F Project Manager                                          - 
  G Senior Quantity Surveyor                                          
 
  H Marketing Director         -                                   
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PROJECT NAME 
 
 
 The Engineer 
  I Resident Project Manager                                    
  J Quantity Surveyor Expert                                          
  K  Dep Resident Project Manager                                         
 
 (*) indicates part time attendance 
 
 
 
 
 
 
 Member   Chairman   Member   
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Sample 15.14 Dispute adjudication board – decision (different format) 
 
In the matter of an 
 
ADJUDICATION 
UNDER A CONSTRUCTION CONTRACT 
PURSUANT TO CLAUSE 20.4 OF THE CONTRACT 
 

Between 
 

T & C Consortium 
Contractor (Lot 2 Consortium) 

Contractor 
 

and 
 

Chad Ministry of Power 
Employer 

 
DECISION 

OF THE 
DISPUTE ADJUDICATION BOARD 

REFERRAL No:       
 
Dispute Board: 
               - Chairman 
               - Member 
               - Member 
 
Date 10 April 2007 
 
History 
 
1. This claim concerns the underground caverns for the main powerhouse, surge chamber, transformer 

bays and ancillary installations. The Contract foresaw the rock bolts and anchors would be required to 
secure parts of the excavation until the permanent concrete lining was installed. The drawings did not 
state where these bolts and anchors were to be placed. 

2. T & C Consortium, the Lot 2 Consortium, herein referred to as ‘TCC’ was paid for the installation of 
these rock bolts and rock anchors in the tunnels on a ‘per linear metre of installed bolt’ basis. 
Agreement with the Engineer’s Representative on the numbers of bolts and anchors to be installed was 
necessary. The Engineer’s Representative, Mr Jack McBurn allowed the TCC to, in his words, ‘get on 
with it’,’ his intent being to sort out the details at a later date. As a result, 148% more bolts and anchors 
were installed than envisaged in the Contract Bill of Quantities. 

 
The Employer’s Position 
 
3. The Chad Ministry of Power herein referred to as ‘Employer’ has taken the position that the amount of 

bolts and anchors used was excessive and was a result of the TCC wishing to achieve greater profit as 
the rate for bolts and anchors was clearly lucrative. However the Employer has offered an ex gratia 
payment for the billed quantity of the billed quantity of rock bolts plus a further 10% with its position 
being that the remainder was at TCC’s cost. 

4. Additionally the Specification requires the Engineer’s Representative’s authorization before installation 
of the rock bolts and anchors. Although they do not dispute the numbers installed, or the lengths, 
diameters and tensions they are of the position that without prior authorization the Contractor installed 
the bolts/anchors at its own risk. 

5. As a further point the Engineer contends that the on-site Geologist, Mr Thomas Smyth assisted Mr 
McBurn, and both McBurn and Smyth were concerned about the TCC’s excavation technique and that 
is why they did not give directions as to the locations, etc. of the temporary fixings. McBurn did explain 
at several meetings that once the excavation technique was agreed, he would issue the necessary 
directions, but as is was never agreed no direction was given and the TCC proceeded at its own risk. 
Further, McBurn was concerned that, as he put it, the TCC were ‘maverick cowboys who were intent on 
causing a major roof collapse and he did not want to be in the tunnel when that occurred.’ 

TCC’s Position 



 
6. The Bills of Quantities estimated the amount of rock bolts and anchors and required the tenderers to 

state a unit rate for these components. TCC did this after devising what it believed was a fair and 
realistic rate. Although the drawings did not state the location of these bolts and anchors Clause 74 of 
the excavation specification stated that, 
 
‘Rock bolts and anchors shall be positioned where necessary to secure the excavated surfaces. The 
length, type, tension, and locations of the bolts and anchors shall be at the direction of the Engineer’s 
Representative. Payments for these temporary fixings shall be at the rates and prices stated in the Bills 
of Quantities. 
 

7. The Engineer’s Representative, Mr Jack McBurn, established a routine whereby TCC’s Geologist 
would prepare a schedule of locations for the bolts and anchors. Initially Mr McBurn would initial and 
return a copy of the schedule to us but this practice stopped after Mr McBurn took a home-leave 
vacation and was not picked up again after his return. The bolting and anchoring continued as before, 
and only certain areas required a different pattern and it is the position that TCC did not depart from the 
numbers of bolts and anchors in the schedule by more than 1.5% and it requires payment for the billed 
quantity.’ 

8. It is TCC’s further position that the Bills of Quantities are estimated (per Sub-Clause 14.1), and should 
not be considered as correct for purposes of payment. Actual quantities are what matters. Additionally, 
it is TCC’s position that changes to the quantities do not constitute a variation under Sub-Clause 13.1 

9. TCC also contends that Specification Clause 74 must be read in conjunction with TCC’s obligation to 
ensure safety of the works. It is their position that since they were not given directives from the 
Engineer’s Representatives, they continued to install the bolts and anchors and kept the Engineer’s 
Representative informed and that in doing this they received no objections. 

 
The Dispute 
 
10. TCC submitted its payment applications and claimed for the bolts and anchors at the specified rate. 

Certification was duly given and payments made without query. Four months before this Referral Mr 
McBurn was replaced by a new representative. At about that time TCC submitted and application that 
included the full extent of the bolts and anchors and the Engineer’s Certificate deleted this sum and 
certified only the quantity stated in the Bills of Quantities. The Engineer’s position was that as the Bill 
quantity had been exceeded no further payments were going to be made without signed authorization 
by the Engineer’s Representatives. TCC has only signed authorization for the first few months of the 
start of the bolting and anchoring per Mr Mc Burns’s procedures. Further the permanent concrete lining 
now hides the majority of the rock bolts and anchors. Shift reports do exist, however, signed by the 
Engineer’s inspections, which confirm the actual numbers and lengths of the fixings installed. 

 
Issues for Determination 
 
11. Were the bolts and anchors placed under authorization/instruction from the Engineer’s 

Representative? 
12. If the actual amount of bolts and anchors installed is 148% more than shown in the Bills of Quantities is 

the TCC entitled to payment for the excess amount? 
 
Discussion 
 
13. Were the bolts and anchors placed under proper authorization/instruction from the Engineer’s 

Representative? 
14. The Conditions of Contract for Construction provides in Sub-Clause 3.1 (c) Engineer’s Duties and 

Authority that: 
 
‘any approval, check, certificate, consent, examination, inspection, instruction, notice, proposal, 
request, test, or similar act by the Engineer (including absence of disapproval) shall not relieve the 
Contractor from any responsibility he has under the Contract including responsibility for errors, 
omissions, discrepancies and non-compliances.’ 
 

15. Further in Sub-Clause 3.2 Delegation by the Engineer it goes on to state: 
 

‘Each assistant, to whom duties have been assisted or authority has been delegated, shall only be 
authorized to issue instructions to the Contractor to the extent defined by the delegation. Any approval, 
check, certificate, consent, examination, inspection, instruction, notice, proposal, request, test, or 



similar act by an assistant, in accordance with the delegation, shall have the same effect as though the 
act had been an act of the Engineer. However: 
 
(a) any failure to disapprove any work, Plant or Materials shall not constitute approval, and shall 

therefore not prejudice the right of the Engineer to reject the work, Plant or Materials’. 
 
And in Sub-Clause 3.3 Instructions by the Engineer: 
 

‘Whenever practicable, their instructions shall be given in writing. If the Engineer or a delegated 
assistant: 
 
(a) give an oral instruction 
(b) receives a written confirmation of the instruction, from (or on behalf of ) the Contractor, within two 

working days after giving the instruction, and 
(c) does not reply by issuing a written rejection and/or instruction within two working days after 

receiving the confirmation, then the confirmation shall constitute the written instruction of the 
Engineer or delegated assistant (as the case may be).’ 

 
16. Here TCC and the Engineer’s Representative, Mr McBurn, had established a routine whereby TCC’s 

Geologist would prepare a schedule of locations for the bolts and anchors. Initially Mr McBurn would 
initial and return a copy of the schedule to us but this practice stopped after Mr McBurn took a 
home-leave vacation and was not picked up again after his return. The bolting and anchoring continued 
as before, and only certain areas required a different pattern and the number of bolts and anchors 
placed were shown on the shift reports and signed by the Engineer’s inspectors. 

 
17. It would appear that the Engineer’s Representative knew about the procedure that was taking place 

and made no objection under Sub-Clause 3.3 and thus the bolts and anchors may be deemed placed 
under proper authorization/instruction/ 

 
18. If the actual amount of bolts and anchors installed is 148% more than shown in the Bills of 

Quantities is the TCC entitled to payment for the excess amount? 
 
19. Sub-Clause 14.1 The Contract Price provides that: 
 

‘Unless otherwise stated in the Particular Conditions: 
 
(d) any quantities which may be set out in the Bill of Quantities or other Schedule are estimated 

quantities and are not to be taken as the actual and correct quantities’. 
 
Further, Sub-Clause 12.3 Inspection requires: 
 

‘Except as otherwise stated in the Contract, the Engineer shall proceed in accordance with Sub-Clause 
3.5 [Determinations] to agree or determine the Contract Price by evaluating each item of work, applying 
the measurement agreed or determined in accordance with the above Sub-Clause 12.1 and 12.2 and 
the appropriate rate or price for the item.’ 
 
‘For each item of work, the appropriate rate or price for the item shall be the rate or price specified for 
such item in the Contract or, if there is no such item, specified for similar work. However, a new rate or 
price shall be appropriate for an item of work if: 
 
(a)  

(i) The measured quantity of the item is changed by more than 10% from the quantity of this item 
in the Bill of Quantities or other Schedule, 

(ii) This change in quantity multiplied by such specified rate for this item exceeds 0.01% of the 
Accepted Contract Amount, 

(iii) This change in quantity directly change the Cost per unit quantity of this item by more than 1%, 
and 

(iv) This item is not specified in the Contract as a “fixed rate item”;’ 
 
20. Here TCC had been required as part of its Tender to state a unit rate for these bolts and anchors and it 

did not so and under Specification Clause 74 ‘Payment for these temporary fixings shall be at the rates 
and prices stated in the Bills of Quantities.’ 

 



The bolts and anchors have now been covered but since the actual quantity of bolts and anchors is 
available from the shift reports, which were signed by the Engineer’s inspectors, the total quantity should 
not pose any problem. 
 

DECISION 
 

WE NOW DO MAKE AND PUBLISH THIS OUR DECISION 
 

REFERRAL No.      : 
 
The TCC should be paid for     ’X Number’     of bolts and anchors being the actual number of bolts and 
anchors installed as shown on the shift reports and that the payment for these bolts and anchors shall be at 
the unit rate of ‘X’ as shown in the Tender. 
 
Dated: 27 April 2006 
 
                                                                                            
Chairman                         Member                         Member 
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This Sub-Clause prescribes the procedure to be followed by the Contractor if he
considers himself to be entitled to an extension of time, to additional payment, or
to both. The Table in this Guide, at the end of the commentary on Clause 3, lists
the Sub-Clauses which are most relevant to claims.

In the various Sub-Clauses, the Contractor's entitlements to claim are expressed
using similar wording, typically as follows:

“If the Contractor suffers delay and/or incurs Cost …, the Contractor shall give
notice … and shall be entitled subject to Sub-Clause 20.1 […] to:

(a) an extension of time for any such delay, if completion is or will be delayed,
under Sub-Clause 8.4 […],  and

(b) payment of any such Cost {plus reasonable profit},  which shall be included
in  {EPCT: which shall be added to}  the Contract Price.”

Note the following aspects of this typical wording:

- "… the Contractor shall give notice …": which is obligatory, but a failure to notify
may be due to him not having suffered delay and not having incurred Cost.

- "… the Contractor … shall be entitled …": which is not stated as being
subject to anyone's opinion.

- "… subject to Sub-Clause 20.1 …": the second and the final paragraphs of
which may affect the Contractor's entitlements (see below).

- "… an extension …, if completion is … delayed …": so it should be
calculated by reference to the delay in completion (see Sub-Clause 8.4).

- "… payment of any such Cost …": which is the Cost attributable to the
event or circumstance, excluding Costs which are not attributable thereto.

- "… plus reasonable profit": this phrase is included in Sub-Clauses which
relate to failures by (or on behalf of) the Employer, and not to other risks.

- EPCT: "… added to the Contract Price": which EPCT 1.1.4.1 says is stated
in the Contract Agreement (see commentary on EPCT 14.1).

Sub-Clause 20.1 specifies the procedures which the Contractor must follow in
pursuit of a claim, and the consequences of a failure to do so.

Firstly, he must give notice as soon as practicable, not later than 28 days after
becoming aware of the relevant event or circumstance giving rise to his claim. In
practice, it may be easier to establish whether notice was given within 28 days
after the Contractor "should have become aware[,] of the relevant event or
circumstance" giving rise to a claim.

The notice must describe "the event or circumstance giving rise to the claim" for
an extension of time or additional payment, to which "the Contractor considers
himself to be entitled". Generally, there is no need for this notice to indicate how
much extension of time and/or payment may be claimed, or to state the Clause
or other contractual basis of the claim. Notices must comply with Sub-Clause 1.3.
Sub-Clause 4.21(f) requires progress reports to list all notices which have been
given under Sub-Clauses 2.5 and 20.1.

The notice is to be sent to the Engineer under CONS or P&DB (with a copy to the
Employer under CONS/P&DB 1.3), or to the Employer under EPCT. They are not
required to respond, other than to acknowledge receipt under Sub-Clause 1.3(a).
They should not regard the notice as an aggressive act which must be rebutted,
but merely as an act which enables the Employer to be aware of the possibility of
the Contractor's enhanced entitlement. Although the recipient of a notice may
respond if he is aware of factual errors in the notice, the absence of any rebuttal
should not be taken as any indication of agreement.

This first notice is the start of the detailed procedure specified in Sub-Clause 20.1.
The Contractor must ensure that notices are given in due time, in order to protect
his rights under the Contract. Failure to give notice in accordance with the first
paragraph deprives the Contractor of his entitlement to an extension of time and
compensation, as stated in the second paragraph. The third paragraph confirms
that notice may also be required to be given under another Sub-Clause, although
it may be possible for one notice to satisfy the requirements of different Sub-
Clauses.

20.1 Contractor’s Claims

Clause 20 Claims, Disputes and Arbitration 
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If the Contractor considers himself to be entitled to
any extension of the Time for Completion and/or
any additional payment, under any Clause of these
Conditions or otherwise in connection with the
Contract, the Contractor shall give notice to the
Engineer, describing the event or circumstance
giving rise to the claim. The notice shall be given as
soon as practicable, and not later than 28 days
after the Contractor became aware, or should have
become aware, of the event or circumstance. 

If the Contractor fails to give notice of a claim within
such period of 28 days, the Time for Completion
shall not be extended, the Contractor shall not be
entitled to additional payment, and the Employer
shall be discharged from all liability in connection
with the claim. Otherwise, the following provisions of
this Sub-Clause shall apply.

The Contractor shall also submit any other notices
which are required by the Contract, and supporting
particulars for the claim, all as relevant to such
event or circumstance.

The Contractor shall keep such contemporary
records as may be necessary to substantiate any
claim, either on the Site or at another location
acceptable to the Engineer. Without admitting the
Employer’s liability, the Engineer may, after receiving
any notice under this Sub-Clause, monitor the
record-keeping and/or instruct the Contractor to
keep further contemporary records. The Contractor
shall permit the Engineer to inspect all these records,
and shall (if instructed) submit copies to the Engineer.

Within 42 days after the Contractor became aware
(or should have become aware) of the event or
circumstance giving rise to the claim, or within such
other period as may be proposed by the Contractor

If the Contractor considers himself to be entitled to
any extension of the Time for Completion and/or
any additional payment, under any Clause of these
Conditions or otherwise in connection with the
Contract, the Contractor shall give notice to the
Engineer, describing the event or circumstance
giving rise to the claim. The notice shall be given as
soon as practicable, and not later than 28 days
after the Contractor became aware, or should have
become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within
such period of 28 days, the Time for Completion
shall not be extended, the Contractor shall not be
entitled to additional payment, and the Employer
shall be discharged from all liability in connection
with the claim. Otherwise, the following provisions of
this Sub-Clause shall apply.

The Contractor shall also submit any other notices
which are required by the Contract, and supporting
particulars for the claim, all as relevant to such
event or circumstance.

The Contractor shall keep such contemporary
records as may be necessary to substantiate any
claim, either on the Site or at another location
acceptable to the Engineer. Without admitting the
Employer's liability, the Engineer may, after receiving
any notice under this Sub-Clause, monitor the
record-keeping and/or instruct the Contractor to
keep further contemporary records. The Contractor
shall permit the Engineer to inspect all these records,
and shall (if instructed) submit copies to the Engineer.

Within 42 days after the Contractor became aware
(or should have become aware) of the event or
circumstance giving rise to the claim, or within such
other period as may be proposed by the Contractor

If the Contractor considers himself to be entitled to
any extension of the Time for Completion and/or
any additional payment, under any Clause of these
Conditions or otherwise in connection with the
Contract, the Contractor shall give notice to the
Employer, describing the event or circumstance
giving rise to the claim. The notice shall be given as
soon as practicable, and not later than 28 days
after the Contractor became aware, or should have
become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within
such period of 28 days, the Time for Completion
shall not be extended, the Contractor shall not be
entitled to additional payment, and the Employer
shall be discharged from all liability in connection
with the claim. Otherwise, the following provisions of
this Sub-Clause shall apply.

The Contractor shall also submit any other notices
which are required by the Contract, and supporting
particulars for the claim, all as relevant to such
event or circumstance.

The Contractor shall keep such contemporary
records as may be necessary to substantiate any
claim, either on the Site or at another location
acceptable to the Employer. Without admitting
liability, the Employer may, after receiving any notice
under this Sub-Clause, monitor the record-keeping
and/or instruct the Contractor to keep further
contemporary records. The Contractor shall permit
the Employer to inspect all these records, and shall
(if instructed) submit copies to the Employer.

Within 42 days after the Contractor became aware
(or should have become aware) of the event or
circumstance giving rise to the claim, or within such
other period as may be proposed by the Contractor

CONS P&DB EPCT
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and approved by the Engineer, the Contractor shall
send to the Engineer a fully detailed claim which
includes full supporting particulars of the basis of the
claim and of the extension of time and/or additional
payment claimed. If the event or circumstance giving
rise to the claim has a continuing effect:

(a) this fully detailed claim shall be considered as
interim;

(b) the Contractor shall send further interim
claims at monthly intervals, giving the
accumulated delay and/or amount claimed,
and such further particulars as the Engineer
may reasonably require;  and

(c) the Contractor shall send a final claim within
28 days after the end of the effects resulting
from the event or circumstance, or within
such other period as may be proposed by
the Contractor and approved by the Engineer.

Within 42 days after receiving a claim or any further
particulars supporting a previous claim, or within
such other period as may be proposed by the
Engineer and approved by the Contractor, the
Engineer shall respond with approval, or with
disapproval and detailed comments. He may also
request any necessary further particulars, but shall
nevertheless give his response on the principles of
the claim within such time.

Each Payment Certificate shall include such
amounts for any claim as have been reasonably
substantiated as due under the relevant provision of
the Contract. Unless and until the particulars
supplied are sufficient to substantiate the whole of
the claim, the Contractor shall only be entitled to
payment for such part of the claim as he has been
able to substantiate.

and approved by the Engineer, the Contractor shall
send to the Engineer a fully detailed claim which
includes full supporting particulars of the basis of the
claim and of the extension of time and/or additional
payment claimed. If the event or circumstance giving
rise to the claim has a continuing effect:

(a) this fully detailed claim shall be considered as
interim;

(b) the Contractor shall send further interim
claims at monthly intervals, giving the
accumulated delay and/or amount claimed,
and such further particulars as the Engineer
may reasonably require; and

(c) the Contractor shall send a final claim within
28 days after the end of the effects resulting
from the event or circumstance, or within
such other period as may be proposed by
the Contractor and approved by the Engineer.

Within 42 days after receiving a claim or any further
particulars supporting a previous claim, or within
such other period as may be proposed by the
Engineer and approved by the Contractor, the
Engineer shall respond with approval, or with
disapproval and detailed comments. He may also
request any necessary further particulars, but shall
nevertheless give his response on the principles of
the claim within such time.

Each Payment Certificate shall include such
amounts for any claim as have been reasonably
substantiated as due under the relevant provision of
the Contract. Unless and until the particulars
supplied are sufficient to substantiate the whole of
the claim, the Contractor shall only be entitled to
payment for such part of the claim as he has been
able to substantiate.

and approved by the Employer, the Contractor shall
send to the Employer a fully detailed claim which
includes full supporting particulars of the basis of the
claim and of the extension of time and/or additional
payment claimed. If the event or circumstance giving
rise to the claim has a continuing effect:

(a) this fully detailed claim shall be considered as
interim;

(b) the Contractor shall send further interim
claims at monthly intervals, giving the
accumulated delay and/or amount claimed,
and such further particulars as the Employer
may reasonably require;  and

(c) the Contractor shall send a final claim within
28 days after the end of the effects resulting
from the event or circumstance, or within
such other period as may be proposed by the
Contractor and approved by the Employer.

Within 42 days after receiving a claim or any further
particulars supporting a previous claim, or within
such other period as may be proposed by the
Employer and approved by the Contractor, the
Employer shall respond with approval, or with
disapproval and detailed comments. He may also
request any necessary further particulars, but shall
nevertheless give his response on the principles of
the claim within such time.

Each interim payment shall include such amounts
for any claim as have been reasonably
substantiated as due under the relevant provision of
the Contract. Unless and until the particulars
supplied are sufficient to substantiate the whole of
the claim, the Contractor shall only be entitled to
payment for such part of the claim as he has been
able to substantiate.

CONS P&DB EPCT
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submission, substantiation and agreement or determination of each claim. The
procedure specifies the periods within which the Contractor:

- is required to submit each detailed interim claim, for events having a
continuing effect,

- is required to submit each detailed final claim, together with supporting
particulars,  and

- having submitted an interim or final claim, or further particulars supporting
a previous claim, is entitled to receive from the Engineer (under
CONS/P&DB) or the Employer (under EPCT):

(i) approval, or disapproval and detailed comments,  and

(ii) any requests for further and better particulars.

All these periods for the issue of a submission are stated as being subject to the
alternative of "such other period as may be proposed by … (the entity by which it
is to be issued) and approved by …" (the entity to which it is to be issued). Under
Sub-Clause 1.3, these approvals must not be unreasonably withheld or delayed.

The Engineer shall proceed in accordance with Sub-
Clause 3.5 [ Determinations ] to agree or determine
(i) the extension (if any) of the Time for Completion
(before or after its expiry) in accordance with Sub-
Clause 8.4 [ Extension of Time for Completion ],
and/or  (ii) the additional payment (if any) to which
the Contractor is entitled under the Contract.

The requirements of this Sub-Clause are in addition
to those of any other Sub-Clause which may apply
to a claim. If the Contractor fails to comply with this
or another Sub-Clause in relation to any claim, any
extension of time and/or additional payment shall
take account of the extent (if any) to which the failure
has prevented or prejudiced proper investigation of
the claim, unless the claim is excluded under the
second paragraph of this Sub-Clause. 

The Engineer shall proceed in accordance with Sub-
Clause 3.5 [ Determinations ] to agree or determine
(i) the extension (if any) of the Time for Completion
(before or after its expiry) in accordance with Sub-
Clause 8.4 [ Extension of Time for Completion ],
and/or (ii) the additional payment (if any) to which
the Contractor is entitled under the Contract.

The requirements of this Sub-Clause are in addition
to those of any other Sub-Clause which may apply
to a claim. If the Contractor fails to comply with this
or another Sub-Clause in relation to any claim, any
extension of time and/or additional payment shall
take account of the extent (if any) to which the failure
has prevented or prejudiced proper investigation of
the claim, unless the claim is excluded under the
second paragraph of this Sub-Clause.

The Employer shall proceed in accordance with Sub-
Clause 3.5 [ Determinations ] to agree or determine
(i) the extension (if any) of the Time for Completion
(before or after its expiry) in accordance with Sub-
Clause 8.4 [ Extension of Time for Completion ],
and/or (ii) the additional payment (if any) to which the
Contractor is entitled under the Contract.

The requirements of this Sub-Clause are in addition
to those of any other Sub-Clause which may apply
to a claim. If the Contractor fails to comply with this
or another Sub-Clause in relation to any claim, any
extension of time and/or additional payment shall
take account of the extent (if any) to which the failure
has prevented or prejudiced proper investigation of
the claim, unless the claim is excluded under the
second paragraph of this Sub-Clause.

Comments on the first three paragraphs are included before the text: see above.

The fourth paragraph requires the Contractor to keep whatever contemporary
records may be necessary to substantiate any claim he may wish to make,
without awaiting instructions on the matter. The extent of recording is the
responsibility of the Contractor, who should not assume that recording
requirements will be specified by others, because they may not be able fully to
anticipate what substantiation will be appropriate. However, CONS/P&DB's
Engineer may be able to specify the form of records which he wishes to monitor
on a routine basis.

The importance of good record-keeping cannot be over-emphasised. The
resolution of disputes frequently rests on the adequacy of contemporaneous
records. If a Party declines to agree matters for record purposes, on the spurious
ground that agreement of facts indicates admission of liability, the DAB or
arbitrator(s) may decide to rely upon the other Party's unchallenged
contemporaneous records.

The fifth to penultimate paragraphs describe the detailed procedure for the

CONS P&DB EPCT

RB 44 & 53; YB 26 & 34; OB 8.3, 20.1 & 20.2
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Whether the requested additional time is "reasonable" must depend upon the
circumstances, including the complexity of the matter. If the Contractor proposes
an extended time for the preparation of a submission, he might not be surprised
to receive a reply approving his proposal subject to the condition that the
Contractor approves an equivalent extended time for the preparation of the
response to his submission.

There is no restriction on the number of times the Contractor may receive, and
respond to, requests for further and better particulars of a previous claim.
However, he is entitled to prompt payment of "such amounts as have been
reasonably substantiated as due", without waiting until he has submitted every
element of substantiation of a particular claim. His claim would typically have
arisen from an event or circumstance for which he was not blameworthy, so it
would be unreasonable for him not to receive prompt payment, except as stated
in the second or final paragraph of Sub-Clause 20.1.

The final paragraph of Sub-Clause 20.1 confirms that its requirements are in
addition to those of any other Sub-Clause which may be applicable to a claim. For
example, another Sub-Clause (e.g. 6.10) may impose general requirements; or
another Sub-Clause may impose its own notification requirements, although it
may be possible for one notice to satisfy the requirements of different Sub-

Clauses. Under this final paragraph, if the Contractor fails to comply with any such
requirement, he runs the risk that any extension of time or additional payment may
be reduced by reason of the failure having prevented or prejudiced proper
investigation of the claim.

This final paragraph must not be regarded as allowing a penalty to be applied in
some arbitrary manner. Rather, it should be recognised that the Contractor
should have been able to comply with the requirements. If some doubt (in
relation to the amount of his entitlement) arises as a result of the Contractor's
failure, it is to be resolved in the Employer's favour. Such a doubt may be
attributable to inadequacy in the extent, or verification, of contemporaneous
record-keeping.

The Sub-Clause also imposes procedural obligations on the recipient of the
Contractor's claims and other submissions, namely the Engineer (under CONS or
P&DB) or the Employer (under EPCT). By comparison with the Contractor's
procedural failures, it will be noted that no consequences are stated in respect of
the failures of such recipient. If a dispute arises, the Contractor may draw the
DAB's attention to the Engineer's or Employer's procedural failures. In some
circumstances, the Contractor may have an entitlement under applicable law in
respect of these failures.

20.2 Appointment of the Dispute Adjudication Board

When the tender documentation is being prepared, consideration should be given to
the appropriate procedures for resolution of disputes, guidance for which is included
in GPPC 20.2. The Books were prepared so as to facilitate the use of any of three
procedures, two of which are based upon the use of a DAB (the dispute adjudication
board defined in Sub-Clause 1.1.2.9). The three procedures are as follows:

- A "full-term" dispute adjudication board, which comprises one or three
members who are appointed before the Contractor commences executing
the Works, and who typically visit the Site on a regular basis thereafter.
During these visits, the DAB would also be available to assist the Parties in
avoiding a dispute, if they and the DAB all agree. CONS includes the
wording required for this full-term DAB procedure, including: "If at any time
the Parties so agree, they may jointly refer a matter to the DAB for it to give
its opinion."  CONS' wording necessarily refers to CONS' Engineer and
may replace P&DB's provisions if a full-term DAB is considered appropriate

under a P&DB contract: see below. CONS' wording would have to be
amended before it could be used in an EPCT contract.

- An "ad-hoc" dispute adjudication board, which comprises one or three
members who are only appointed if and when a particular dispute arises,
and whose appointment typically expires when the DAB has issued its
decision on that dispute. P&DB and EPCT include the wording required for
this ad-hoc DAB procedure, the difference between them being that P&DB
refers to the Engineer, whereas EPCT has an Employer's Representative but
no Engineer. Therefore, P&DB's provisions may replace CONS' provisions if
an ad-hoc DAB is considered appropriate under a CONS contract.

- Under CONS or P&DB only, pre-arbitral decisions may be made by the
Engineer, if he is an independent professional consulting engineer with the
necessary experience and resources. The guidance in GPPC 20.2
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(c) The extent to which the final Contract Price is to be subject to
measurement, to many Variations, and/or to other matters not finally
determined in the Contract. For example, if all the Works are subject to
measurement, or there is a possibility of many Variations, a full-term DAB
may be most appropriate, because it could visit the Site on a regular basis
and be available if the Parties agreed to jointly refer a matter to the DAB for
it to give its opinion.

(d) The magnitude of the contract, and/or of its documentation, which might
indicate a greater likelihood of disputes. For example, a three-person DAB
would typically be regarded as appropriate for a CONS contract involving
an average monthly Payment Certificate exceeding two million US Dollars,
at 2000 prices. If the average monthly Payment Certificate is unlikely to
exceed one million US Dollars, a one-person DAB may be preferred for
reasons of economy, unless the Engineer is considered sufficiently
independent, professional and experienced for him to make decisions
under Sub-Clause 20.4.

(e) The Country and/or the nationality of the Parties. The Books are
recommended for use on an international basis, so the Parties are usually
not of the same nationality. The DAB may therefore perform better if the
nationality of each member is not the same as that of either Party or of the
other members (if any). However, each of the regular visits of a full-term
DAB may then require significant travelling expenses. If both Parties are of
the same nationality, the member(s) of the DAB could be residents of the
Country, in which case it might be appropriate to reduce the Dollar
thresholds in (d) above.

Although the Books are thus adaptable to the needs of users, the following
commentary is based upon the use of the unaltered provisions in the General
Conditions, for ease of reference. Sub-Clause 20.2 commences by stating
whether the DAB is to be appointed:

- under CONS' procedure for a full-term DAB, by the date stated in the
Appendix to Tender: although the example form of Appendix to Tender
suggests "28 days after the Commencement Date", it may be more
appropriate, in the case of a contract with little early activity on the Site, for the
date stated in the Appendix to Tender to be a longer period after such Date;  or

- under P&DB's or EPCT's procedures for an ad-hoc DAB, by the date 28 days
after a Party gives notice to the other Party of its intention to refer a dispute.

concludes by suggesting appropriate wording for this procedure. This
procedure may involve less expense (which is directly borne by the
Employer), because of the Engineer's involvement in the administration of
the Contract. Although there may be doubts as to whether the appointed
Engineer will be truly able to act impartially when making pre-arbitral
decisions, because he is paid by the Employer and because he may be
influenced by any shortcomings in his own administration of the Contract,
these doubts might be lessened by ensuring that pre-arbitral decisions are
only made by senior members of the Engineer's staff who are not otherwise
involved in the Contract.

If a full-term DAB is considered appropriate for a contract incorporating P&DB, the
following wording may be included in the Particular Conditions:

Delete Clause 20 and the Appendix "General Conditions of Dispute
Adjudication Agreement" and annexed Procedural Rules; and substitute
the Clause 20 and the Appendix "General Conditions of Dispute
Adjudication Agreement" and annexed Procedural Rules published in
FIDIC's "Conditions of Contract for Construction" First Edition 1999.

Each Book describes a dispute resolution procedure which may be applicable to
most contracts for which the Book was intended to be used. However, for any
particular contract, the most appropriate Book may not be the Book which
contains the dispute resolution procedure which is to be preferred. When the
tender documents are being prepared, consideration should be given as to the
most appropriate dispute resolution procedure, taking account (among other
things) of the following matters:

(a) The extent of the Contractor's activities off Site, particularly any which are
carried out before he commences the execution of the Permanent Works
on the Site. For example, if his only work during the first year or two is to
design and manufacture Plant, there may be insufficient likelihood of
disputes arising during this first year or two for the appointment of a DAB
during this period to be economically justifiable.

(b) The extent of the Contractor's activities underground or elsewhere subject
to the risk of encountering conditions which he did not foresee when
preparing his Tender. For example, if the Works require a considerable extent
of tunnelling work, a full-term DAB may be most appropriate, because it
could visit the Site on a regular basis (typically, every 3 or 4 months) and
examine the physical conditions whilst they were being encountered.
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Disputes shall be adjudicated by a DAB in
accordance with Sub-Clause 20.4 [ Obtaining
Dispute Adjudication Board’s Decision ]. The Parties
shall jointly appoint a DAB by the date stated in the
Appendix to Tender.

The DAB shall comprise, as stated in the Appendix
to Tender, either one or three suitably qualified
persons (“the members”). If the number is not so
stated and the Parties do not agree otherwise, the
DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party
shall nominate one member for the approval of the
other Party. The Parties shall consult both these
members and shall agree upon the third member,
who shall be appointed to act as chairman.

However, if a list of potential members is included in
the Contract, the members shall be selected from
those on the list, other than anyone who is unable
or unwilling to accept appointment to the DAB.

The agreement between the Parties and either the
sole member (“adjudicator”) or each of the three
members shall incorporate by reference the General
Conditions of Dispute Adjudication Agreement
contained in the Appendix to these General
Conditions, with such amendments as are agreed
between them.

Disputes shall be adjudicated by a DAB in
accordance with Sub-Clause 20.4 [ Obtaining
Dispute Adjudication Board's Decision ]. The Parties
shall jointly appoint a DAB by the date 28 days after
a Party gives notice to the other Party of its
intention to refer a dispute to a DAB in accordance
with Sub-Clause 20.4.

The DAB shall comprise, as stated in the Appendix
to Tender, either one or three suitably qualified
persons ("the members"). If the number is not so
stated and the Parties do not agree otherwise, the
DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party
shall nominate one member for the approval of the
other Party. The Parties shall consult both these
members and shall agree upon the third member,
who shall be appointed to act as chairman.

However, if a list of potential members is included in
the Contract, the members shall be selected from
those on the list, other than anyone who is unable
or unwilling to accept appointment to the DAB.

The agreement between the Parties and either the
sole member ("adjudicator") or each of the three
members shall incorporate by reference the General
Conditions of Dispute Adjudication Agreement
contained in the Appendix to these General
Conditions, with such amendments as are agreed
between them.

Disputes shall be adjudicated by a DAB in
accordance with Sub-Clause 20.4 [ Obtaining
Dispute Adjudication Board's Decision ]. The Parties
shall jointly appoint a DAB by the date 28 days after
a Party gives notice to the other Party of its
intention to refer a dispute to a DAB in accordance
with Sub-Clause 20.4. 

The DAB shall comprise, as stated in the Particular
Conditions, either one or three suitably qualified
persons ("the members"). If the number is not so
stated and the Parties do not agree otherwise, the
DAB shall comprise three persons.

If the DAB is to comprise three persons, each Party
shall nominate one member for the approval of the
other Party. The Parties shall consult both these
members and shall agree upon the third member,
who shall be appointed to act as chairman.

However, if a list of potential members is included in
the Contract, the members shall be selected from
those on the list, other than anyone who is unable
or unwilling to accept appointment to the DAB.

The agreement between the Parties and either the
sole member ("adjudicator") or each of the three
members shall incorporate by reference the General
Conditions of Dispute Adjudication Agreement
contained in the Appendix to these General
Conditions, with such amendments as are agreed
between them.

The second paragraph defines where the number of DAB members is stated. If not so
stated, the DAB shall comprise three members, unless the Parties agree otherwise.

FIDIC does not administer adjudication, other than to nominate adjudicators if this
authority has been delegated under a FIDIC Contract. During the year 2000, FIDIC
commenced its preparation of a list of dispute adjudicators, and its provision of
dispute adjudication training and assessment workshops. FIDIC expects Parties to

consult the list directly, and not to request FIDIC's advice on a Party's appointment.
FIDIC does not guarantee the suitability or capability of any person on its list, and
does not accept any responsibility or liability arising from any consequences of the
use of any person on its list. FIDIC cannot guarantee the accuracy of the
information contained in its list, so prospective adjudicators should be asked to
provide any information required by a Party selecting an adjudicator.

CONS P&DB EPCT
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The terms of the remuneration of either the sole
member or each of the three members, including the
remuneration of any expert whom the DAB consults,
shall be mutually agreed upon by the Parties when
agreeing the terms of appointment. Each Party shall be
responsible for paying one-half of this remuneration.

If at any time the Parties so agree, they may jointly
refer a matter to the DAB for it to give its opinion.
Neither Party shall consult the DAB on any matter
without the agreement of the other Party.

If at any time the Parties so agree, they may appoint a
suitably qualified person or persons to replace (or to
be available to replace) any one or more members of
the DAB. Unless the Parties agree otherwise, the
appointment will come into effect if a member
declines to act or is unable to act as a result of death,
disability, resignation or termination of appointment.

If any of these circumstances occurs and no such
replacement is available, a replacement shall be
appointed in the same manner as the replaced
person was required to have been nominated or
agreed upon, as described in this Sub-Clause.

The appointment of any member may be terminated
by mutual agreement of both Parties, but not by the
Employer or the Contractor acting alone. Unless
otherwise agreed by both Parties, the appointment
of the DAB (including each member) shall expire
when the discharge referred to in Sub-Clause 14.12
[ Discharge ] shall have become effective.  

The terms of the remuneration of either the sole
member or each of the three members, shall be
mutually agreed upon by the Parties when agreeing
the terms of appointment. Each Party shall be
responsible for paying one-half of this remuneration.

If at any time the Parties so agree, they may appoint
a suitably qualified person or persons to replace any
one or more members of the DAB. Unless the
Parties agree otherwise, the appointment will come
into effect if a member declines to act or is unable
to act as a result of death, disability, resignation or
termination of appointment. The replacement shall
be appointed in the same manner as the replaced
person was required to have been nominated or
agreed upon, as described in this Sub-Clause.

The appointment of any member may be terminated
by mutual agreement of both Parties, but not by the
Employer or the Contractor acting alone. Unless
otherwise agreed by both Parties, the appointment
of the DAB (including each member) shall expire
when the DAB has given its decision on the dispute
referred to it under Sub-Clause 20.4 [ Obtaining
Dispute Adjudication Board’s Decision ], unless
other disputes have been referred to the DAB by
that time under Sub-Clause 20.4, in which event the
relevant date shall be when the DAB has also given
decisions on those disputes.

The terms of the remuneration of either the sole
member or each of the three members, shall be
mutually agreed upon by the Parties when agreeing
the terms of appointment. Each Party shall be
responsible for paying one-half of this remuneration.

If at any time the Parties so agree, they may appoint
a suitably qualified person or persons to replace any
one or more members of the DAB. Unless the
Parties agree otherwise, the appointment will come
into effect if a member declines to act or is unable
to act as a result of death, disability, resignation or
termination of appointment. The replacement shall
be appointed in the same manner as the replaced
person was required to have been nominated or
agreed upon, as described in this Sub-Clause.

The appointment of any member may be terminated
by mutual agreement of both Parties, but not by the
Employer or the Contractor acting alone. Unless
otherwise agreed by both Parties, the appointment
of the DAB (including each member) shall expire
when the DAB has given its decision on the dispute
referred to it under Sub-Clause 20.4, [ Obtaining
Dispute Adjudication Board ], unless other disputes
have been referred to the DAB by that time under
Sub-Clause 20.4, in which event the relevant date
shall be when the DAB has also given decisions on
those disputes.

CONS P&DB EPCT

OB 20.3
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Comments on the first two paragraphs are included before the text: see above.

Under the fourth paragraph of Sub-Clause 20.4, the DAB's "decision shall be
binding on both Parties, who shall promptly give effect to it unless and until it shall
be revised in an amicable settlement or an arbitral award". In other words, the
Parties empower the DAB to reach decisions with which they undertake to
comply. DAB members must therefore be selected carefully. FIDIC publishes a list
of dispute adjudicators: see the commentary on Sub-Clause 20.3, below.

In order to maximise the DAB's chances of success in avoiding arbitration, its
member(s) must be suitably qualified, impartial, and accepted and trusted by both
Parties. Therefore, although the Employer usually prepares the tender documents
and may therefore prescribe the number of members, it is essential that the
adjudication arrangements and the membership of the DAB are all mutually
agreed upon by the Parties, and not imposed by either Party.

The Sub-Clause anticipates that the one-person DAB, or the third member (to act
as chairman) of a three-person DAB, is mutually agreed, and that the first two
members of a three-person DAB are each nominated by one party and approved
by the other. For the one-person DAB or chairman to be mutually agreed, the
Employer (or the tenderer) could provide the names and curriculum vitae of suitable
persons, for the tenderer (or Employer) to select. Alternates may be required in
case some subsequently decline the appointment, assuming that they have not
previously indicated a willingness to accept. A Party may be reluctant to choose
names from a list of people who have already been contacted by the other Party.

The third paragraph of Sub-Clause 20.2 states that "If the DAB is to comprise
three persons, each Party shall nominate one member for the approval of the
other Party." The Employer (or the tenderer) could provide the name and
curriculum vitae of their proposal for this member, for the tenderer (or Employer)
to approve. Under Sub-Clause 1.3, approvals "shall not be unreasonably withheld
or delayed." Under the Procedural Rules annexed to the General Conditions,
whenever a dispute is referred to a DAB which comprises three persons, "it shall
endeavour to reach a unanimous decision".

It may therefore be reasonable to withhold approval to a proposed DAB member
if it appears unlikely that he or she will "endeavour to reach a unanimous decision".
This reason for disapproval may be based upon reasonable grounds for
anticipating that he or she will decline to discuss matters constructively with DAB
co-members or to make a decision against one particular Party: typically, the Party
nominating him or her. A member who is predictable (in the sense of generally

favouring contractors or generally disfavouring contractors) may have difficulty
with some of the finer points of one Party's arguments, and/or may have difficulty
reaching a unanimous decision in favour of such Party.

It would thus be contrary to the adjudication provisions for a member to act as
advocate for, or to represent, the Party which nominated him or her; or for a Party
to nominate a member with any such intention. Each Party should endeavour to
nominate a truly independent expert with the ability and freedom to act impartially,
develop a spirit of teamwork within the DAB, and make fair unanimous decisions.
Essentially, each member should have good inter-personal and communication
skills and the ability to be impartial and objective, although he or she may find it
easier to understand the finer points of the arguments being propounded by the
party of the type with which he or she has spent most of his or her career. The
Parties may consider it advantageous to appoint a one-person DAB who has
spent parts of his or her career working for each type of Party; and such a person
may be a better DAB member than one who has spent all his/her career working
for the same type of Party.

The third paragraph of Sub-Clause 20.2 continues: "The Parties shall consult both
these members and shall agree upon the third member, who shall be appointed
to act as chairman." The Parties may consider it advantageous to appoint as
chairman of a three-person DAB either a person who has spent parts of his or her
career with each type of Party, or a lawyer with considerable practical experience
in construction law.

For the chairman of a three-person DAB, and for a one-person DAB, the Parties
are required to agree upon the person. This can be difficult, especially for an ad-
hoc DAB because of the potentially adversarial relationship which might have
developed from the dispute. For a three-person DAB, the Parties are required to
consult the first two members, who may find it easier to agree with each other and
then propose to the Parties a person to act as chairman.

If the Parties cannot agree upon the appointment of a person as member of the
DAB, Sub-Clause 20.3 applies: see comments below, which also describes the
limited extent of FIDIC's involvement in the dispute adjudication procedures.

The fifth paragraph of Sub-Clause 20.2 requires the Parties to enter into a tripartite
agreement with each DAB member (and not with a three-person DAB itself). Each
tripartite agreement is required to incorporate (by reference) the conditions
contained in the Appendix to the General Conditions, which are reproduced (with
commentary) after this Guide's comments on Clause 20.
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non-binding procedure, which can only be successful in avoiding a dispute if the
DAB and both Parties all endeavour to do so.

P&DB/EPCT's procedure for an ad-hoc DAB makes no mention of any such joint
reference of a matter to the ad-hoc DAB for its opinion, because an ad-hoc DAB
is only appointed to decide on particular dispute(s). However, this omission does
not prevent both Parties agreeing with an ad-hoc DAB to follow a similar
procedure.

Sub-Clause 20.2 concludes by defining the duration of the DAB's appointment,
subject to the Parties agreeing otherwise, either in the Dispute Adjudication
Agreement or thereafter. Under CONS, the expiry of the appointment depends
upon the terms contained in the discharge under Sub-Clause 14.12.

Under P&DB or EPCT, the appointment expires when the ad-hoc DAB has given
its decision, unless (by that time) another dispute has been referred to it in
accordance with the procedure specified in Sub-Clause 20.4. If a Party wishes to
refer a second dispute to the same ad-hoc DAB, the Party should first:

- consider whether the DAB has the expertise which would be appropriate
for making a sound decision on this second dispute,  and

- ascertain whether the DAB is willing to consider, and to give a decision on,
this second dispute. A Party's correspondence with a DAB must be copied
to the other Party.

If so, or if the Party is reluctant to accept the delay involved in appointing another
DAB, the Party is entitled to refer the dispute to the same DAB. If the other Party
is then reluctant to have the second dispute referred to the same DAB, this other
Party cannot (under the Contract) prevent this reference to the same DAB. Unless
this other Party is entitled by the applicable law to prevent this second reference,
it must either seek the first Party's agreement or participate in the reference to the
same DAB.

There is therefore no need for tender documents to include detailed proposals for
the tripartite agreements. It would typically be counter-productive to do so,
because they must be acceptable to the members as well as to the Parties.
Another advantage of appending the adjudicator's conditions to the General
Conditions is their incorporation (by reference) into each Dispute Adjudication
Agreement, example forms for which are published at the end of each Book.

Under the sixth paragraph, each Party is responsible for half of the cost of the
DAB. In the Appendix to the General Conditions, Clause 6 requires the
Contractor to pay each member (and recover 50% from the Employer), and its
penultimate paragraph requires the Employer to pay each member if the
Contractor fails to do so.

Under CONS' procedure for a full-term DAB, the seventh paragraph allows the
Parties, if they so agree, to "jointly refer a matter to the DAB for it to give its
opinion." This brief provision refers to a substantial advantage which may be
derived from having a full-term DAB. Prior to any disagreement developing into a
dispute, and typically before the matter has been finally determined under Sub-
Clause 3.5, the Parties can agree to refer any such matter to the DAB. For
example, a claim may relate (among other things) to provisions in various parts of
the Contract, and the Parties may disagree the effect of all these provisions on the
matter which is the subject of the potential dispute. In these circumstances, the
Parties may be able to prevent a dispute, by agreeing to jointly request the DAB
for its opinion on the potential dispute. Without detailed position papers having to
be prepared, each Party could present its position orally at an informal hearing,
and the DAB would then give its opinion, either orally or in writing. Any such
opinion would not be binding (neither on the Parties, nor on the DAB), and the
DAB would not be precluded from subsequently giving a different decision on the
same matter under Sub-Clause 20.4. Typically, the DAB would have spent
considerably more time preparing such different decision, and may have had more
evidence to study. The Parties should not ignore the merits of this consensual

If any of the following conditions apply, namely:

(a) the Parties fail to agree upon the appointment
of the sole member of the DAB by the date

If any of the following conditions apply, namely:

(a) the Parties fail to agree upon the appointment
of the sole member of the DAB by the date

If any of the following conditions apply, namely:

(a) the Parties fail to agree upon the appointment
of the sole member of the DAB by the date

CONS P&DB EPCT

20.3 Failure to Agree Dispute Adjudication Board
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OB 20.3

DAB members must be selected carefully, because:

- the Parties empower the DAB to reach decisions with which they undertake
to comply,  and

- a DAB member cannot ordinarily be removed except with the agreement of
both Parties.

Unless the Employer and the Contractor (including all members of a joint venture)
are from the same country, it is usually preferable for each member of the DAB to

be of a different nationality to each other, and not of the same nationality as the
Employer, the Contractor, or any member of a joint venture Party.

The members of the DAB may be selected by personal recommendation, or from
published lists, or both. Various organisations maintain list of persons who are
considered to have the necessary qualities required for the role of DAB member.
During the year 2000, FIDIC commenced its preparation of a list of dispute
adjudicators, and its provision of dispute adjudication training and assessment
workshops. Parties must not request FIDIC's advice on a Party's appointment,

stated in the first paragraph of Sub-
Clause 20.2, [ Appointment of the Dispute
Adjudication Board ]

(b) either Party fails to nominate a member (for
approval by the other Party) of a DAB of three
persons by such date,

(c) the Parties fail to agree upon the appointment
of the third member (to act as chairman) of
the DAB by such date,  or

(d) the Parties fail to agree upon the
appointment of a replacement person within
42 days after the date on which the sole
member or one of the three members
declines to act or is unable to act as a result
of death, disability, resignation or termination
of appointment,

then the appointing entity or official named in the
Appendix to Tender shall, upon the request of
either or both of the Parties and after due
consultation with both Parties, appoint this member
of the DAB. This appointment shall be final and
conclusive. Each Party shall be responsible for
paying one-half of the remuneration of the
appointing entity or official.  

stated in the first paragraph of Sub-
Clause 20.2, [ Appointment of the Dispute
Adjudication Board ]

(b) either Party fails to nominate a member (for
approval by the other Party) of a DAB of three
persons by such date,

(c) the Parties fail to agree upon the appointment
of the third member (to act as chairman) of
the DAB by such date,  or

(d) the Parties fail to agree upon the
appointment of a replacement person within
42 days after the date on which the sole
member or one of the three members
declines to act or is unable to act as a result
of death, disability, resignation or termination
of appointment,

then the appointing entity or official named in the
Appendix to Tender shall, upon the request of
either or both of the Parties and after due
consultation with both Parties, appoint this member
of the DAB. This appointment shall be final and
conclusive. Each Party shall be responsible for
paying one-half of the remuneration of the
appointing entity or official. 

stated in the first paragraph of Sub-
Clause 20.2, [ Appointment of the Dispute
Adjudication Board ]

(b) either Party fails to nominate a member (for
approval by the other Party) of a DAB of three
persons by such date,

(c) the Parties fail to agree upon the appointment
of the third member (to act as chairman) of
the DAB by such date,  or

(d) the Parties fail to agree upon the
appointment of a replacement person within
42 days after the date on which the sole
member or one of the three members
declines to act or is unable to act as a result
of death, disability, resignation or termination
of appointment,

then the appointing entity or official named in the
Particular Conditions shall, upon the request of
either or both of the Parties and after due
consultation with both Parties, appoint this member
of the DAB. This appointment shall be final and
conclusive. Each Party shall be responsible for
paying one-half of the remuneration of the
appointing entity or official. 

CONS P&DB EPCT
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but may consult the list directly.

Sub-Clause 20.3 provides for the possibility that agreement on a person may
prove to be impossible. Disagreement is regrettable, because the DAB
procedures rely upon the Parties' confidence in agreed individuals serving on the
DAB. Although a Party may have less confidence in an individual selected by the
appointing entity or official named in the Contract, it would be unfair for a Party to
prevent a DAB being appointed by withholding approval unreasonably, contrary to
Sub-Clause 1.3.

FIDIC is prepared to perform the role of appointing entity under Sub-Clause 20.3,
if the Contract  (i) defines English as the language for communications and  (ii)
defines this appointing entity as "the President of FIDIC or a person appointed by
the President". Anticipating this possibility, Sub-Clause 1.1.2.10 defines "FIDIC"
for avoidance of doubt. FIDIC considers the official and authentic texts of the
Books to be the versions in the English language, as stated in the Forewords. If
the language for communications is other than English, FIDIC may be able to
suggest an appointing entity.

Any request for FIDIC to appoint a member of a DAB must be submitted by a
Party to the Secretariat together with the appropriate fee, details of which may be
obtained from FIDIC or its website. The request should be sent direct to FIDIC and
must include:

(a) a letter which details the extent to which the DAB members have been
agreed, describes the relevant failure and request in the terms of Sub-
Clause 20.3, and confirms when and how a copy of this submission to
FIDIC was sent to the other Party;

(b) a copy of the Letter of Tender (including Appendix to Tender; if any) and of
the Conditions of Contract, excluding any documents incorporated by
reference;

(c) a copy of any other contractual document necessary to evidence FIDIC's role
as appointing entity, and to evidence the names, addresses and other contact

details of the Parties, including current addresses for communications;

(d) a brief description of the Works, stating the Base Date and
Commencement Date; and

(e) for an ad-hoc DAB: a brief description of the dispute(s) for which notice(s)
has/have been given of intention to refer to a DAB, and a copy of such
notice(s).

FIDIC will then advise both Parties of its appointee's contact details, unless the
request also included unreasonable constraints. FIDIC cannot accept
unreasonable constraints being imposed on its appointments. Parties must not, in
their requests, specify the DAB's fees and thereby require FIDIC to appoint a
member who will accept such fees.

Under the penultimate sentence of Sub-Clause 20.3, the appointment shall be
final and conclusive. The Parties are therefore required to enter into a Dispute
Adjudication Agreement with the appointee, in accordance with the fifth and
subsequent paragraphs of Sub-Clause 20.2. This requirement should not be
abused by the appointee or a Party, for example by attempting to insist upon
unreasonable terms, such as excessive or inadequate fees. If (but only if) FIDIC
considers that its appointee has attempted to insist upon unreasonable terms,
FIDIC would be prepared to reappoint without payment of a further appointment
fee. FIDIC will not make any other appointment under Sub-Clause 20.3, unless
and until FIDIC receives a request together with a further fee. If a Party
demonstrates an intention to insist upon terms which most potential members
would consider unreasonable, FIDIC may be unable to make any appointment.

FIDIC does not administer adjudication, other than to nominate adjudicators if this
authority has been delegated under a FIDIC Contract. Whilst FIDIC has used great
care in preparing its list of dispute adjudicators, FIDIC does not guarantee the
suitability or capability of any person on its list, and does not guarantee the
accuracy of the information contained in its list. FIDIC shall have no responsibility
or liability from the use of any person on its list.
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20.4 Obtaining Dispute Adjudication Board’s Decision

No matter can be referred to the DAB unless it is in dispute, but no formal notice
of dispute is required. Typically, a claim will have been notified and detailed under
Sub-Clause 2.5 or 20.1, as appropriate, followed by consultation discussions
under Sub-Clause 3.5 in an endeavour to reach agreement. Up to this stage,
discussions will be proceeding and the matter should not yet have become a
"dispute", so it cannot be referred to the DAB. If a Party refers a matter to the DAB
and the other Party asserts that the matter has not yet developed into a dispute,
the DAB must consider whether a dispute has actually arisen. If agreement is not
achieved, under Sub-Clause 3.5, a fair determination is to be made. In practice, it
may be appropriate for interim determinations to be made under Sub-Clause 3.5,
whilst consultation discussions continue, and for the final determination on a claim
to be made when discussions have been concluded. The matter may be said to
have developed into a dispute:  (i) after rejection of a final determination,  (ii) when
discussions have been discontinued without agreement on the matter,  (iii) when
a Party declines to participate in discussions or to reach agreement under Sub-
Clause 3.5,  or  (iv) when so little progress is being achieved during protracted
discussions that it has become clear that agreement is unlikely to be achieved.

The written reference, which is the detailed referral submission by one Party ("the
claimant") to the DAB for its decision, should describe the situation and set out

the principles of the matter in dispute, including what the claimant wishes the
DAB's decision to be. Although the written reference should refer (and respond)
to any disputed determination under Sub-Clause 3.5, a dispute may (as described
above) arise before any such determination has been made. A copy of this written
reference must be passed by the claimant to the other Party ("the respondent")
and under CONS or P&DB to the Engineer.

Sub-Clause 20.4, the Appendix "General Conditions of Dispute Adjudication
Agreement", and its annexed Procedural Rules are different for each Book:

- CONS' provisions relate to a full-term DAB of one or three persons who
would have been appointed (and would probably have visited the Site)
before the dispute arose, and whose appointment would be expected to
continue after the DAB has given its decision on the dispute.

- P&DB's and EPCT's provisions relate to an ad-hoc DAB of one or three
persons who would only have been appointed when a dispute arose, and
whose appointment would be expected to terminate when the DAB has
given its decision on the dispute; unless other disputes would have been
referred to the DAB by that time, in which event their appointment would
terminate when the DAB had also given decisions on those other disputes.

CONS P&DB EPCT

If a dispute (of any kind whatsoever) arises between
the Parties in connection with, or arising out of, the
Contract or the execution of the Works, including
any dispute as to any certificate, determination,
instruction, opinion or valuation of the Engineer,
either Party may refer the dispute in writing to the
DAB for its decision, with copies to the other Party
and the Engineer. Such reference shall state that it
is given under this Sub-Clause.

For a DAB of three persons, the DAB shall be
deemed to have received such reference on the

If a dispute (of any kind whatsoever) arises between
the Parties in connection with, or arising out of, the
Contract or the execution of the Works, including
any dispute as to any certificate, determination,
instruction, opinion or valuation of the Engineer,
then after a DAB has been appointed pursuant to
Sub-Clauses 20.2 [ Appointment of the DAB ] and
20.3 [ Failure to Agree DAB ] either Party may refer
the dispute in writing to the DAB for its decision,
with copies to the other Party and the Engineer.
Such reference shall state that it is given under this
Sub-Clause.

For a DAB of three persons, the DAB shall be
deemed to have received such reference on the

If a dispute (of any kind whatsoever) arises between
the Parties in connection with, or arising out of, the
Contract or the execution of the Works, including
any dispute as to any certificate, determination,
instruction, opinion or valuation of the Employer,
then after a DAB has been appointed pursuant to
Sub-Clauses 20.2 [ Appointment of the DAB ] and
20.3 [ Failure to Agree DAB ], either Party may refer
the dispute in writing to the DAB for its decision,
with a copy to the other Party. Such reference shall
state that it is given under this Sub-Clause.

For a DAB of three persons, the DAB shall be
deemed to have received such reference on the
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date when it is received by the chairman of the
DAB.

Both Parties shall promptly make available to the
DAB all such additional information, further access
to the Site, and appropriate facilities, as the DAB
may require for the purposes of making a decision
on such dispute. The DAB shall be deemed to be
not acting as arbitrator(s).

Within 84 days after receiving such reference, or
within such other period as may be proposed by the
DAB and approved by both Parties, the DAB shall
give its decision, which shall be reasoned and shall
state that it is given under this Sub-Clause. The
decision shall be binding on both Parties, who shall
promptly give effect to it unless and until it shall be
revised in an amicable settlement or an arbitral
award as described below. Unless the Contract has
already been abandoned, repudiated or terminated,
the Contractor shall continue to proceed with the
Works in accordance with the Contract.

If either Party is dissatisfied with the DAB’s decision,
then either Party may, within 28 days after receiving
the decision, give notice to the other Party of its
dissatisfaction. If the DAB fails to give its decision
within the period of 84 days (or as otherwise
approved) after receiving such reference, then either
Party may, within 28 days after this period has
expired, give notice to the other Party of its
dissatisfaction.

date when it is received by the chairman of the
DAB.

Both Parties shall promptly make available to the
DAB all information, access to the Site, and
appropriate facilities, as the DAB may require for the
purposes of making a decision on such dispute.
The DAB shall be deemed to be not acting as
arbitrator(s).

Within 84 days after receiving such reference, or the
advance payment referred to in Clause 6 of the
Appendix - General Conditions of Dispute
Adjudication Agreement, whichever date is later, or
within such other period as may be proposed by the
DAB and approved by both Parties, the DAB shall
give its decision, which shall be reasoned and shall
state that it is given under this Sub-Clause. However,
if neither of the Parties has paid in full the invoices
submitted by each member pursuant to Clause 6 of
the Appendix, the DAB shall not be obliged to give
its decision until such invoices have been paid in full.
The decision shall be binding on both Parties, who
shall promptly give effect to it unless and until it shall
be revised in an amicable settlement or an arbitral
award as described below. Unless the Contract has
already been abandoned, repudiated or terminated,
the Contractor shall continue to proceed with the
Works in accordance with the Contract.

If either Party is dissatisfied with the DAB's decision,
then either Party may, within 28 days after receiving
the decision, give notice to the other Party of its
dissatisfaction. If the DAB fails to give its decision
within the period of 84 days (or as otherwise
approved) after receiving such reference or such
payment, then either Party may, within 28 days after
this period has expired, give notice to the other
Party of its dissatisfaction.

date when it is received by the chairman of the
DAB.

Both Parties shall promptly make available to the
DAB all information, access to the Site, and
appropriate facilities, as the DAB may require for the
purposes of making a decision on such dispute.
The DAB shall be deemed to be not acting as
arbitrator(s).

Within 84 days after receiving such reference, or the
advance payment referred to in Clause 6 of the
Appendix - General Conditions of Dispute
Adjudication Agreement, whichever date is later, or
within such other period as may be proposed by the
DAB and approved by both Parties, the DAB shall
give its decision, which shall be reasoned and shall
state that it is given under this Sub-Clause. However,
if neither of the Parties has paid in full the invoices
submitted by each member pursuant to Clause 6 of
the Appendix, the DAB shall not be obliged to give
its decision until such invoices have been paid in full.
The decision shall be binding on both Parties, who
shall promptly give effect to it unless and until it shall
be revised in an amicable settlement or an arbitral
award as described below. Unless the Contract has
already been abandoned, repudiated or terminated,
the Contractor shall continue to proceed with the
Works in accordance with the Contract.

If either Party is dissatisfied with the DAB's decision,
then either Party may, within 28 days after receiving
the decision, give notice to the other Party of its
dissatisfaction. If the DAB fails to give its decision
within the period of 84 days (or as otherwise
approved) after receiving such reference or such
payment, then either Party may, within 28 days after
this period has expired, give notice to the other
Party of its dissatisfaction.

CONS P&DB EPCT
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In either event, this notice of dissatisfaction shall
state that it is given under this Sub-Clause, and
shall set out the matter in dispute and the reason(s)
for dissatisfaction. Except as stated in Sub-Clause
20.7 [ Failure to Comply with Dispute Adjudication
Board's Decision ] and Sub-Clause 20.8 [ Expiry of
Dispute Adjudication Board's Appointment ], neither
Party shall be entitled to commence arbitration of a
dispute unless a notice of dissatisfaction has been
given in accordance with this Sub-Clause.

If the DAB has given its decision as to a matter in
dispute to both Parties, and no notice of dissatis-
faction has been given by either Party within 28
days after it received the DAB’s decision, then the
decision shall become final and binding upon both
Parties

In either event, this notice of dissatisfaction shall
state that it is given under this Sub-Clause, and
shall set out the matter in dispute and the reason(s)
for dissatisfaction. Except as stated in Sub-Clause
20.7 [ Failure to Comply with Dispute Adjudication
Board's Decision ] and Sub-Clause 20.8 [ Expiry of
Dispute Adjudication Board's Appointment ], neither
Party shall be entitled to commence arbitration of a
dispute unless a notice of dissatisfaction has been
given in accordance with this Sub-Clause.

If the DAB has given its decision as to a matter in
dispute to both Parties, and no notice of
dissatisfaction has been given by either Party within
28 days after it received the DAB's decision, then
the decision shall become final and binding upon
both Parties.

In either event, this notice of dissatisfaction shall
state that it is given under this Sub-Clause, and
shall set out the matter in dispute and the reason(s)
for dissatisfaction. Except as stated in Sub-Clause
20.7 [ Failure to Comply with Dispute Adjudication
Board's Decision ] and Sub-Clause 20.8 [ Expiry of
Dispute Adjudication Board's Appointment ], neither
Party shall be entitled to commence arbitration of a
dispute unless a notice of dissatisfaction has been
given in accordance with this Sub-Clause.

If the DAB has given its decision as to a matter in
dispute to both Parties, and no notice of
dissatisfaction has been given by either Party within
28 days after it received the DAB's decision, then
the decision shall become final and binding upon
both Parties.

CONS P&DB EPCT

RB 67.1; YB 2.7, 28.6 & 50.1; OB 20.4

Having received the claimant's written reference, the DAB is required to follow the
Procedural Rules. The penultimate such Rule empowers the DAB to "establish the
procedure to be applied in deciding a dispute". See the commentary hereafter on
the Procedural Rules.

After following the required procedure, which may (or may not) include a formal
hearing, the DAB is required to give its decision:

- within 84 days after receiving the original reference from the claimant, or

- under P&DB or EPCT, within 84 days after receiving the 25% advance
payment, or

- within "such other period as may be proposed by the DAB and approved
by both Parties". Under Sub-Clause 1.3, approvals must not be
unreasonably withheld or delayed.

For complex matters, the DAB may thus propose to issue decisions on the dispute
in stages, rather than issuing one decision dealing with all aspects of one dispute:
under Sub-Clause 1.2(b), singular words also include the plural. Under CONS for
example, if the Contractor had accelerated work in order to overcome part of the

delay attributable to the matters mentioned in Sub-Clause 4.12 and to those in
Sub-Clause 8.6, the DAB might propose to issue three decisions, namely on the
extent of Unforeseeable physical conditions, on the consequential entitlement to
extension of time, and on the additional payment due to the Contractor.

The DAB's decision "shall be reasoned and shall state that it is given under this
Sub-Clause." The DAB's reasons should set out the matter in dispute, the DAB's
opinions on the principles and the basis for the decision. Reasons are an essential
part of the decision: properly written, they may persuade both Parties (particularly
the losing Party) that the DAB has fully studied all relevant matters and reached a
similar conclusion as that which might be expected of arbitrator(s). The better and
more convincing the reasons, the greater is the likelihood of acceptance by the
Parties and of the consequential avoidance of arbitration. Such acceptance is
even more likely if, as sometimes happens, the Parties were both previously
unaware of the strength of certain aspects of the winning Party's case.

Under the penultimate paragraph of Sub-Clause 20.6, the DAB's decision shall be
admissible in evidence in arbitration. In that event, the arbitrator(s) may regard a
well-reasoned decision as very persuasive, especially if it was given by a DAB with
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direct knowledge of how the Party was affected by the relevant event or
circumstance.

The role of any appointed expert(s) is to provide the DAB with expert opinion(s),
and not to join the DAB in making its decision.

Under the fourth paragraph of Sub-Clause 20.4, both Parties are required to give
effect to the DAB's decision unless and until it shall be revised in an amicable
settlement or an arbitral award. In other words, the Parties empower the DAB to
reach decisions with which they undertake to comply, irrespective of dissatisfaction.

If a Party eventually decides to reject the DAB's decision, the Party must give
a formal "notice of dissatisfaction" within 28 days. The notice establishes the
notifying Party's right to commence arbitration at any time after a further 56
days. No period within which arbitration must be commenced is specified in
the Books, and the claimant may prefer to defer pursuing the claim whilst
attempting to resolve the final account. Unless a notice of dissatisfaction is
given within 28 days of receiving the decision, it becomes final as well as
binding, and may be enforceable by due legal process or under Sub-Clause
20.7.

Where notice of dissatisfaction has been given under
Sub-Clause 20.4 above, both Parties shall attempt to
settle the dispute amicably before the
commencement of arbitration. However, unless both
Parties agree otherwise, arbitration may be
commenced on or after the fifty-sixth day after the day
on which notice of dissatisfaction was given, even if
no attempt at amicable settlement has been made.

Where notice of dissatisfaction has been given under
Sub-Clause 20.4 above, both Parties shall attempt to
settle the dispute amicably before the
commencement of arbitration. However, unless both
Parties agree otherwise, arbitration may be
commenced on or after the fifty-sixth day after the day
on which notice of dissatisfaction was given, even if
no attempt at amicable settlement has been made.

Where notice of dissatisfaction has been given under
Sub-Clause 20.4 above, both Parties shall attempt to
settle the dispute amicably before the
commencement of arbitration. However, unless both
Parties agree otherwise, arbitration may be
commenced on or after the fifty-sixth day after the day
on which notice of dissatisfaction was given, even if
no attempt at amicable settlement has been made.

CONS P&DB EPCT

20.5 Amicable Settlement

RB 67.2; OB 20.5

During the first 56 days after the notice of dissatisfaction has been issued, and by
agreement thereafter, the Parties should attempt amicable settlement. No method
is prescribed in the Sub-Clause, in order that the Parties have the greatest
flexibility in the choice of procedure. Alternatives include direct negotiation,
conciliation, mediation, or other forms of alternative dispute resolution. A formal
dispute board is probably inappropriate, being too similar to the DAB.

The DAB should not become involved in amicable settlement procedures,
whether before a dispute arises or after a Party has notified dissatisfaction with the
DAB's decision. As noted earlier, the DAB may help to avoid disputes by giving its
opinion on a potential dispute. However, becoming involved in negotiations at this
early stage, or the possibility of being involved in negotiations at a later stage, may
prejudice a DAB's ability to make fair and impartial decisions. Assisting

negotiations may, for example, involve receiving confidential information from one
Party which it does not want to reveal to the other Party.

During the year 2000, FIDIC commenced its preparation of a list of dispute
adjudicators, many of whom may also be considered suitable to act as mediators.
FIDIC will not nominate mediator(s), and does not have the facilities to administer
or support amicable settlement in any way.

Although the first sentence of the Sub-Clause imposes an obligation to attempt
amicable settlement, the second sentence specifies that, if a Party fails to make any
attempt, the other Party cannot insist on it. This apparent contradiction is unavoidable,
because of the impossibility of providing any meaningful method of imposing a
requirement for the Parties to reach a consensual agreement of their differences.
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20.6 Arbitration

CONS P&DB EPCT

Unless settled amicably, any dispute in respect of
which the DAB’s decision (if any) has not become final
and binding shall be finally settled by international
arbitration. Unless otherwise agreed by both Parties:

(a) the dispute shall be finally settled under the
Rules of Arbitration of the International
Chamber of Commerce,

(b) the dispute shall be settled by three
arbitrators appointed in accordance with
these Rules,  and

(c) the arbitration shall be conducted in the
language for communications defined in Sub-
Clause 1.4 [ Law and Language ].

The arbitrator(s) shall have full power to open up, review
and revise any certificate, determination, instruction,
opinion or valuation of the Engineer, and any decision
of the DAB, relevant to the dispute. Nothing shall
disqualify the Engineer from being called as a witness
and giving evidence before the arbitrator(s) on any
matter whatsoever relevant to the dispute.

Neither Party shall be limited in the proceedings
before the arbitrator(s) to the evidence or arguments
previously put before the DAB to obtain its decision,
or to the reasons for dissatisfaction given in its
notice of dissatisfaction. Any decision of the DAB
shall be admissible in evidence in the arbitration.

Arbitration may be commenced prior to or after
completion of the Works. The obligations of the
Parties, the Engineer and the DAB shall not be
altered by reason of any arbitration being conducted
during the progress of the Works. 

Unless settled amicably, any dispute in respect of
which the DAB’s decision (if any) has not become final
and binding shall be finally settled by international
arbitration. Unless otherwise agreed by both Parties:

(a) the dispute shall be finally settled under the
Rules of Arbitration of the International
Chamber of Commerce,

(b) the dispute shall be settled by three
arbitrators appointed in accordance with
these Rules,  and

(c) the arbitration shall be conducted in the
language for communications defined in Sub-
Clause 1.4 [ Law and Language ].

The arbitrator(s) shall have full power to open up, review
and revise any certificate, determination, instruction,
opinion or valuation of the Engineer, and any decision
of the DAB, relevant to the dispute. Nothing shall
disqualify the Engineer from being called as a witness
and giving evidence before the arbitrator(s) on any
matter whatsoever relevant to the dispute.

Neither Party shall be limited in the proceedings
before the arbitrator(s) to the evidence or arguments
previously put before the DAB to obtain its decision,
or to the reasons for dissatisfaction given in its
notice of dissatisfaction. Any decision of the DAB
shall be admissible in evidence in the arbitration.

Arbitration may be commenced prior to or after
completion of the Works. The obligations of the
Parties, the Engineer and the DAB shall not be
altered by reason of any arbitration being conducted
during the progress of the Works

Unless settled amicably, any dispute in respect of
which the DAB's decision (if any) has not become final
and binding shall be finally settled by international
arbitration. Unless otherwise agreed by both Parties:

(a) the dispute shall be finally settled under the
Rules of Arbitration of the International
Chamber of Commerce,

(b) the dispute shall be settled by three
arbitrators appointed in accordance with
these Rules, and

(c) the arbitration shall be conducted in the
language for communications defined in Sub-
Clause 1.4 [ Law and Language ].

The arbitrator(s) shall have full power to open up,
review and revise any certificate, determination,
instruction, opinion or valuation of (or on behalf of)
the Employer, and any decision of the DAB, relevant
to the dispute.

Neither Party shall be limited in the proceedings
before the arbitrator(s) to the evidence or arguments
previously put before the DAB to obtain its decision,
or to the reasons for dissatisfaction given in its
notice of dissatisfaction. Any decision of the DAB
shall be admissible in evidence in the arbitration. 

Arbitration may be commenced prior to or after
completion of the Works. The obligations of the
Parties and the DAB shall not be altered by reason
of any arbitration being conducted during the
progress of the Works.

RB 67.3; YB 50, 51.2 & 51.3; OB 20.6
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Compared to litigation, arbitration is a private procedure in which a sole arbitrator,
or panel of three arbitrators, will decide the dispute and render an award which
should be enforceable by due legal process. The 1958 New York "Convention on
the Recognition and Enforcement of Foreign Arbitral Awards" makes enforcement
of the award easier in the many countries which have ratified this Convention,
particularly if the award has been certified by a recognised arbitral institution: for
example, the International Chamber of Commerce ("ICC", 38 Cours Albert 1er,
75008 Paris, France).

Arbitration may be administered by an arbitral institution, many of which (including
ICC) have their own rules, but such administration is not essential. As an
alternative to the rules published by arbitral institutions, arbitration may be
conducted under the arbitration rules issued by UNCITRAL, the United Nations
Commission on International Trade Law. Arbitrations under UNCITRAL rules may
be administered by the ICC or another arbitral institution; or they may be ad-hoc,
i.e., not administered except by the arbitrators. In either case, the arbitration may
be subject to the degree of court supervision prescribed by law. If ad-hoc non-
administered arbitration is intended, the Contract should provide a workable
mechanism for nominating the arbitrator(s) if the Parties cannot agree on the
appointment, unless the applicable law provides a satisfactory mechanism.

Unless the provisions of sub-paragraphs (a), (b) and (c) apply, the Particular
Conditions must specify arbitration rules and (unless prescribed in the rules) the
entity which will nominate the arbitrator(s) and may also administer the arbitration.

Sub-paragraphs (a) to (c) specify settlement by three arbitrators under the Rules
of Arbitration of the ICC, which would nominate them and administer the
arbitration. However, even if the Particular Conditions do not specify other arbitral
arrangements, the Parties may agree otherwise.

FIDIC will not nominate arbitrators, and does not have the facilities to administer
or support arbitration in any way.

Under the penultimate paragraph, the DAB's decision shall be admissible in
evidence in the arbitration. The arbitrator(s) may regard a well-reasoned decision
as very persuasive, especially if it was given by a DAB with direct knowledge of
how the Party was affected by the relevant event or circumstance.

Sub-Clause 20.6 does not provide for multi-party arbitration, to deal with the
possibility of similar disputes between Employer-Contractor and Contractor-
Subcontractor. If multi-party arbitration is to be anticipated in the Contract, it is
advisable for the Contract to specify suitable rules, which are acceptable to the
Employer, Contractor and Subcontractor.

In the event that:

a) neither Party has given notice of dissatis-
faction within the period stated in Sub-
Clause 20.4 [ Obtaining Dispute Adjudication
Board’s Decision ],

(b) the DAB’s related decision (if any) has
become final and binding,  and

(c) a Party fails to comply with this decision,

then the other Party may, without prejudice to any
other rights it may have, refer the failure itself to
arbitration under Sub-Clause 20.6 [ Arbitration ].
Sub-Clause 20.4 [ Obtaining Dispute Adjudication

In the event that:

a) neither Party has given notice of dissatis-
faction within the period stated in Sub-
Clause 20.4 [ Obtaining Dispute Adjudication
Board’s Decision ],

(b) the DAB’s related decision (if any) has
become final and binding,  and

(c) a Party fails to comply with this decision,

then the other Party may, without prejudice to any
other rights it may have, refer the failure itself to
arbitration under Sub-Clause 20.6 [ Arbitration ].
Sub-Clause 20.4 [ Obtaining Dispute Adjudication

In the event that:

a) neither Party has given notice of dissatis-
faction within the period stated in Sub-
Clause 20.4 [ Obtaining Dispute Adjudication
Board’s Decision ],

(b) the DAB’s related decision (if any) has
become final and binding,  and

(c) a Party fails to comply with this decision,

then the other Party may, without prejudice to any
other rights it may have, refer the failure itself to
arbitration under Sub-Clause 20.6 [ Arbitration ].
Sub-Clause 20.4 [ Obtaining Dispute Adjudication

CONS P&DB EPCT

20.7 Failure to Comply with Dispute Adjudication Board’s Decision
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Board’s Decision ] and Sub-Clause 20.5 [ Amicable
Settlement ] shall not apply to this reference.  

Board’s Decision ] and Sub-Clause 20.5 [ Amicable
Settlement ] shall not apply to this reference.  

Board’s Decision ] and Sub-Clause 20.5 [ Amicable
Settlement ] shall not apply to this reference.  

RB 67.4; OB 20.7

If the DAB's decision has become final as well as binding, both Parties must give
effect to it. If either Party fails to do so, the other Party may refer this failure to
arbitration, without having to request a further DAB decision or to attempt

amicable settlement again. Unless allowed by law, neither Party can challenge the
DAB's decision after it has become final and binding under the Contract

CONS P&DB EPCT

If a dispute arises between the Parties in connection
with, or arising out of, the Contract or the execution
of the Works and there is no DAB in place, whether
by reason of the expiry of the DAB's appointment or
otherwise:

(a) Sub-Clause 20.4 [ Obtaining Dispute
Adjudication Board's Decision ] and Sub-
Clause 20.5 [ Amicable Settlement ] shall not
apply,  and

(b) the dispute may be referred directly to
arbitration under Sub-Clause 20.6 [ Arbitration ].

If a dispute arises between the Parties in connection
with, or arising out of, the Contract or the execution
of the Works and there is no DAB in place, whether
by reason of the expiry of the DAB's appointment or
otherwise:

(a) Sub-Clause 20.4 [ Obtaining Dispute
Adjudication Board's Decision ] and Sub-
Clause 20.5 [ Amicable Settlement ] shall not
apply,  and

(b) the dispute may be referred directly to
arbitration under Sub-Clause 20.6 [ Arbitration ].

If a dispute arises between the Parties in connection
with, or arising out of, the Contract or the execution
of the Works and there is no DAB in place, whether
by reason of the expiry of the DAB's appointment or
otherwise:

(a) Sub-Clause 20.4 [ Obtaining Dispute
Adjudication Board's Decision ] and Sub-
Clause 20.5 [ Amicable Settlement ] shall not
apply,  and

(b) the dispute may be referred directly to
arbitration under Sub-Clause 20.6 [ Arbitration ].

CONS P&DB EPCT

20.8 Expiry of Dispute Adjudication Board’s Appointment

OB 20.8

There may be "no DAB in place" because of a Party's intransigence (e.g., in
respect of the first paragraph of P&DB/EPCT 20.2), or because the DAB's
appointment had expired in accordance with the last paragraph of Sub-Clause
20.2. If a dispute arises thereafter, either Party can initiate arbitration
immediately (subject to the first paragraph of P&DB/EPCT 20.2), without having
to reconvene a DAB for a decision and without attempting amicable settlement.
However, the claimant should not disregard the possibility of settling the dispute
amicably.

Under P&DB or EPCT, the first paragraph of Sub-Clause 20.2 requires a DAB to
be appointed within 28 days after a Party gives notice of intention to refer a
dispute to a DAB, and Sub-Clause 20.3 should resolve any failure to agree the
membership of the DAB. The Parties should thus comply with Sub-Clauses 20.2
and 20.3 before invoking Sub-Clause 20.8. If one Party prevents a DAB becoming
"in place", it would be in breach of contract. Sub-Clause 20.8 then provides a
solution for the other Party, which is entitled to submit all disputes (and this
breach) directly to arbitration.
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Attachment – 7  Supplement to FIDIC 2000 Guide 

Covering FIDIC MDB Harmonised Conditions 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 







































 
 
 
 
 
 

Attachment – 8  1999 Edition Red Book Guidance on 

Particular Conditions; Portion Relating to Clause 20 
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