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1 | Australia Association of Consulting Engineers Australia ACEA 238 16,000
2 | Bangladesh Bangladesh Association of Consulting Engineers BACE 26 680
3 | China China National Association of Engineering, Consultants CNAEC 305 18,566
4 | China, Hong Kong Association of Consulting Engineers of Hong Kong ACEHK 4,024
5 | China, Taipei Chinese Association of Engineering Consultants, Taipei, China CAEC 34 2,353
6 | India Consulting Engineers Association of India CEAI 26,746
7 | Indonesia National Association of Indonesian, Engineering Consultants INKINDO-TEKNIK 273 922
8 | Iran Iranian Society of Consulting Engineers IRSCE 1,856
9 | Japan Association of Japanese Consulting Engineers AJCE 99 5,250
10 | Korea Korea Engineering and Consulting Association KENCA 3,448
11 | Malaysia Association of Consulting Engineers Malaysia ACEM 580
12 | Nepal Society of Consulting Architectural and Engineering Firms SCAEF 43
13 | New Zealand Association of Consulting Engineers New Zealand (Inc.) ACENZ 168 9,000
14 | Pakistan Association of Consulting Engineers Pakistan ACEP 88 2,646
15 | Philippines Council of Engineering Consultants of the Philippines CECOPHIL 25 1,498
16 | Singapore Association of Consulting Engineers Singapore ACES 1,840
17 | SriLanka Association of Consulting Engineers, Sri Lanka ACESL 1,185
18 | Thailand Consulting Engineers Association of Thailand Out of FIDIC 2008

19 | Vietnam Vietnam Engineering Consultant Association VECAS 98 3,267
20 | Uzbekistan Uzbek Association of Consulting Engineers UZACE
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Japan International Cooperation Agency (JICA)

DAB (Dispute Adjudication Board) Seminar
Phnom Penh, Cambodia
Date : November 19, 2009
Time :14:00-17:15

Venue : Phnom Penh Hotel

Seminar Programme

13:00 — 14:00 Registration
14:00- 14:05 Opening Remarks
Professor, Dr. Toshihiko OMOTO, Kyoto University

14:05 - 14:35 The Position of DAB in FIDIC Conditions of Contract
Yukinobu HAYASHI, General Manager, Nippon Koei Co., Ltd

14:35-15:35 The Practice of Dispute Boards
Professor, Dr. Toshihiko OMOTO, Kyoto University

15:35 - 15:50 Coffee Break

15:50 — 17:15 Open Discussion and Qs & As
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Japan International Cooperation Agency (JICA)

DAB (Dispute Adjudication Board) Seminar

Hanoi, Vietnam

Date : November 24, 2009
Time :14:00-16:10

Venue : Hanoi Daewoo Hotel, Orchid Room

Seminar Programme

13:30-14: 00 Registration
14 : 00-14 : 05 Opening Remarks
Toshio NAGASE, Senior Representative, JICA Vietnam Office)

14:05 — 14:35 The Position of DAB in FIDIC Conditions of Contract
Yukinobu HAYASHI, General Manager, Nippon Koei Co., Ltd.

14:35 - 15:35 The Practice of Dispute Boards
Professor, Dr. Toshihiko OMOTO, Kyoto University

15:35 - 16:05 Open Discussion and Qs & As

16:05 —16:10 Closing Remarks (JICA)
Toshio NAGASE, Senior Representative, JICA Vietnam Office)
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Japan International Cooperation Agency (JICA)

DAB (Dispute Adjudication Board) Seminar

Dhaka, Bangladesh

Date :January 28, 2010

Time :14:00-17:00

Venue : Pan Pacific Sonargaon

13:30 — 14:00

14:00 — 14:35

14:35 - 15:35

15:35-15:50

15:50 — 17:00

Seminar Programme

Registration
The Position of DAB in FIDIC Conditions of Contract
Yukinobu HAYASHI, General Manager, Nippon Koei Co., Ltd.

The Practice of Dispute Boards
Professor, Dr. Toshihiko OMOTO, Kyoto University

Coffee Break

Open Discussion and Qs & As
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Japan International Cooperation Agency (JICA)

DAB (Dispute Adjudication Board) Seminar

Colombo, Sri Lanka

Date : February 1, 2010

Time :14:00-17:00

Venue : Hilton Colombo Residence

13:30 - 14:00

14:00 — 14:35

14:35 - 15:35

15:35-15:50

15:50 - 16:20

16:20 — 17:00

Seminar Programme

Registration
The Position of DAB in FIDIC Conditions of Contract
Yukinobu HAYASHI, General Manager, Nippon Koei Co., Ltd

The Practice of Dispute Boards
Professor, Dr. Toshihiko OMOTO, Kyoto University

Coffee Break
ADR and DRB practice in Sri Lanka

Tilak P. Kolonne, Director, VFORM Consultants Private Limited

Open Discussion and Qs & As
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About Speakers

Toshihiko Omoto, Dr.Eng.
Dr/MSc/BSc (Civil Eng) MSc (Const Law & Arb)

Toshihiko Omoto is a First Class Civil Engineer in Japan and a Chartered Civil Engineer in UK,
holding Master’s and Doctor’s Degrees in Civil Engineering awarded by Kyoto University, Japan, and
Master's Degree in Construction Law and Arbitration awarded by King's College, University of
London. He has over 35 years experience in the construction industry, including 30 years experience
in the international projects. He worked for a major Japanese contractor for 25 years, for 15 years of
which, he was involved in resolution of engineering and construction disputes, both by amicable
settlement negotiations and by arbitration. In year 2000, he began his independent consultancy,
specializing in dispute resolution. He has worked in 25 countries, representing and/or advising
owners, contractors and insurers.

In 2006, he became a full time Professor at the Graduate School of Management (MBA) of Kyoto
University and is the Head of Center for Research in Business Administration of MBA. He is a Fellow
of the Chartered Institute of Arbitrators, UK, and currently serves as a Neutral; a Dispute Board
Member, an arbitrator and a mediator. He is the Japan Representative of the Dispute Resolution
Board Foundation and the Senior Advisor of the Japan Chapter of the Chartered Institute of
Arbitrators. He regularly lectures on construction law and dispute resolution at several universities in
Japan. He also authors frequently papers for publication in professional and academic journals.

Yukinobu Hayashi
General Manager, PPP Project Department, Nippon Koei Co., Ltd.

Yukinobu Hayashi has over 30 years of professional experience in project management for various types
of infrastructure development projects in Asia, Middle East, Africa and Latin American countries. Since
his graduation from University with a B. Sc. in mechanical engineering in 1977, he has been working for
Nippon Koei Co., Ltd. He has involved in construction planning and scheduling, project cost estimate,
tender document preparation, tender evaluation, and assessment of contractual claims for the projects
undertaken by the firm.

He has a deep understanding on construction contracts especially FIDIC. As a member of Association of
Japanese Consulting Engineer (AJCE), he has drafted Japanese versions of FIDIC contracts including
Red Book 1999, Yellow Book 1999 and FIDIC Contract Guide.
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DAB Process Promotion Seminar

Position of DAB in FIDIC Conditions of
Contact

JICA

(Japan International Cooperation Agency)

Yukinobu Hayashi
Nippon Koei Co., Ltd

JICA DAB Seminar 2010

Topics

0 JICA Procurement Documents

[0 Dispute Settlement Procedures in FIDIC
Contracts

[0 Basic Knowledge of DAB/DB in FIDIC
Contracts

O Differences between FIDIC Red Book 1999
and MDB Edition in Relation to DAB/DB

JICA DAB Seminar 2010
© Y. Hayashi 2010

3

JICA Documents related to Procurement of Works

1. Guidelines for Procurement under Japanese ODA Loan
(2009)
2. Sample Bidding Documents
B Prequalification Documents (2007)
B Procurement of Works (June 2009)
B Supply and Installation of Plant and Equipment (2006)
B Civil Works — Smaller Contract (2000)
3. Guide Book and Check List
B Handbook for Procurement under Japanese ODA Loans (2009)
B Evaluation Guide for Prequalification and Bidding (2007)
B Check List for One Sided Contracts (2006)
(All available at JICA WEB site)

JICA Sample Bidding Documents - Works

JICA DAB Seminar 2010
© Y. Hayashi 2010

O Current version
B |ssued in June 2009

B General Conditions : FIDIC RedBook MDB
harmonised edition

B DAB (DB) : standard
0 Old version
M issued in 1999
B General Conditions : FIDIC RedBook 1987 (4th
Edition)
W DAB: optional

JICA DAB Seminar 2010
© Y. Hayashi 2010




ADR (Alternative Dispute Resolution) and DAB

O Arbitration
O Mediation
O Conciliation

O Dispute Board*1
B Dispute Review Board
B Dispute Adjudication Board (or Dispute Board)
B Combined Dispute Board

*1: Classification of ICC-Dispute Board Rule 2004

JICA DAB Seminar 2010
© Y. Hayashi 2010

Dispute Board

O Dispute Review Board. DRB
B DRB issues recommendations.

O Dispute Adjudication Board., DAB
B DAB issues decisions.
B called as DB (Dispute Board) in MDB edition

O Combined Dispute Board. CDB
B CDB issues recommendations.

B however, CDB may issues decisions, if any Party
(Employer and Contractor) so requests. The CDB has
the power to do so even if the other party objects.

JICA DAB Seminar 2010
© Y. Hayashi 2010

Types of DB

0 Full-term (standing) DB

B appointed just after conclusion of the
construction contract

W periodical site visit regardless of dispute

B adopted in Red Book 1999 and MDB edition
0 Ad-hoc DB

B appointed after occurrence of dispute

B adopted in Yellow Book 1999 and Silver Book
1999

Comparison : Full-term and Ad-hoc DB

JICA DAB Seminar 2010
© Y. Hayashi 2010

Full-term Ad-hoc
Total DB cost higher lower
Function of dispute Yes No
prevention by DB
Time for issuing short long
decision after
dispute

JICA DAB Seminar 2010
© Y. Hayashi 2010




Three Party System and DB in FIDIC

[DB Agreement]

—| Employer
(decision)
DB =
\ [Constryetion [Ccongultancy
AY
Y Copffract]
(decision) ( e
[DB Agreement] \\‘J report, notice,
| _ _application) _
Contractor |¢---———_—____] Engineer

(project management, notice, instruction,

determination, approval, consent, certification)

JICA DAB Seminar 2010
© Y. Hayashi 2010

Dispute Settlement Procedures in FIDIC
Contracts

[0 Red Book 1987

B The Engineer makes determination of claim and
decision of dispute

B Same in Yellow Book 1987
[0 Red Book 1999 and MDB edition
B The Engineer makes determination of claim,
and DB makes decision of dispute
B Same in Yellow Book 1999
[0 Silver Book 1999

B The Employer makes determination of claim,
and DB makes decision of dispute

JICA DAB Seminar 2010
© Y. Hayashi 2010
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Why DB is introduced in FIDIC Documents

1. FIDIC Questionnaire Survey in 1996

JICA DAB Seminar 2010
© Y. Hayashi 2010
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Why DAB is introduced in FIDIC Documents

JICA DAB Seminar 2010
© Y. Hayashi 2010
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Why DAB is introduced in FIDIC Documents

2. It is often said that:

1) the Engineer is paid by the Employer

2) playing dual roles is very difficult

3) disputes are sometimes related to the design made by the
Engineer

4) might be difficult to overturn Engineer’s determination
previously made

14

Why DAB is introduced in FIDIC Documents

3. The Engineer would be required to obtain

Employer’s approval before taking some actions
under the Contract.

[In MDB Version]

a) determination of EOT and/or additional cost under Cl. 4.12
[Unforeseeable Physical Conditions]

b) instructing Variation exceeding specified amount
¢) approving proposal for Variation submitted by the Contractor

d) specifying the amount payable in each of the applicable
currencies

JICA DAB Seminar 2010
© Y. Hayashi 2010

JICA DAB Seminar 2010
© Y. Hayashi 2010

15

Requirement on Engineer’s Determination

O to be fair (unbiased) and proffesional
O with proper interpretation of the Contract

O after due consultation with the Employer and

Contractor \|—|/

These requirements remain unchanged from

FIDIC Red Book 1987 version.

16

FIDIC Contract Provisions related to DB (1)

(Conditions of Contract for Construction)

20 Claims, Disputes and Arbitration

20.1 Contractor’s Claims

20.2 Appointment of DB

20.3 Failure to Agree DB

20.4 Obtaining DB’s Decision

20.5 Amicable Settlement

20.6 Arbitration

20.7 Failure to Comply with DB'’s Decision
20.8 Expiry of DB’s Appointment

JICA DAB Seminar 2010
© Y. Hayashi 2010

JICA DAB Seminar 2010
© Y. Hayashi 2010
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FIDIC Contract Provisions related to DB (2)

(Documents for Employment of DB)

[0 General Conditions of Dispute Board
Agreement

O Procedural Rules
O Dispute Board Agreement

JICA DAB Seminar 2010
© Y. Hayashi 2010

18

20.2 Appointment of DB

O The DB shall comprise, as stated in the Contract Data,
either one or three suitably qualified persons.

O In case of 3-member DB, each Party nominate one member
for approval of the other Party, if they fail to jointly appoint
the DB.

O The first two members shall recommend and the Parties
shall agree upon the third member, who shall act as a
chairman.

O If an adjudicator list is provided in the Contract and agreed

by the Parties, the member shall be selected from the list.

DB’s fee and expense shall be evenly paid by both Parties.

If both Parties so agree, they can jointly seek opinion of DB
at any time.

oo

JICA DAB Seminar 2010
© Y. Hayashi 2010
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20.3 Failure to Agree DAB

O If Parties can not appoint DB member or agree DB
member, an entity or official named in the Contract
Data shall appoint member(s).

OO Such appointment shall be final.

O The two Parties evenly share the remuneration of
appointing entity or official.

JICA DAB Seminar 2010
© Y. Hayashi 2010

20

20.4 Obtaining DB’s Decision (1)

O Either Party may refer the dispute in writing to DB, if a
dispute arises in connection with the Contract or
execution of the Works including any dispute as to any
certificate, determination, instruction, opinion or
valuation of the Engineer.

O Both Parties shall make available to the DB related
information and access to the Site.

0 Within 84 days after receiving such reference, DB shall
give its decision. The decision shall be binding on both
Parties, unless and until it shall be revised in the
amicable settlement or arbitral award.

JICA DAB Seminar 2010
© Y. Hayashi 2010
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20.4 Obtaining DB'’s Decision (2)

O If either Party is dissatisfied with DB’s decision, either
Party may give notice to the other Party of its
dissatisfaction within 28 days and intention to
commence arbitration.

0 If DB has given its decision and no notice of
dissatisfaction has been given by either Party within 28
days, then the decision shall become final and binding
upon both Parties.

JICA DAB Seminar 2010
© Y. Hayashi 2010
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General Conditions of Dispute Adjudication Agreement(1)

I —

OO This agreement is a tripartite agreement among the
Employer, the Contractor and DB member.

O The DB member shall warrant that he shall be
impartial and independent of the Employer, the
Contractor and the Engineer.

O When appointing the member, the both Parties relied
upon the member’s representation that he/she is:

B experienced in similar work
B experienced in contract documentation
B fluent in the language for communication

JICA DAB Seminar 2010
© Y. Hayashi 2010
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General Conditions of Dispute Adjudication Agreement(2)

O The DB member shall be paid as follows:
B monthly retainer fee
B daily fee
B expenses (travel expense, hotel, telephone, etc.)
B taxes in the Country

O The retainer fee shall be reduced by 1/3 after Taking-
Over Certificate is issued.

O The Contractor shall pay DB member’s invoice in full
and shall apply to the Employer for reimbursement of ¥
of the amount.

JICA DAB Seminar 2010
© Y. Hayashi 2010
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Procedural Rules

O The DB shall visit the site at the interval of not less than 70
days and not more than 140 days, unless otherwise agreed by
the Parties.

O The purpose of site visit is to enable the DB to become and
remain acquainted with the progress of the Works and of any
actual or potential problems or claims, and ,as far as reasonable,
to endeavour to prevent potential problems or claims from
becoming dispute

O The DB shall prepare a report before leaving the site.

O If any dispute is referred to the DB, the DB shall:

B act fairly and impartially, giving the Parties a reasonable
opportunity of putting his case and responding to the other’s case,

B adopt procedures suitable to the dispute, avoiding unnecessary
delay or expense

JICA DAB Seminar 2010
© Y. Hayashi 2010
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Differences between FIDIC Red Book 1999 and MDB (1)

I

O In MDB version, the Board is called as DB (Dispute
Board), not DAB (Dispute Adjudication Board)

O In MDB version, if the Engineer does not respond to
the claim within the timeframe specified in the
Contract, any of the Parties may consider that the
claim is rejected by the Engineer and any of the
Parties may refer to DB in accordance with SC 20.4.

O In MDB version, essential requirements to the
members ,i.e. experience in similar works and
contractual documents, and communication capability
are spelled out in SC 20.2, besides DB General
Conditions.

JICA DAB Seminar 2010
© Y. Hayashi 2010
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Differences between FIDIC Red Book 1999 and MDB (2)

I —
[0 Appointment procedure of DB in MDB version:

B The Parties should first consider together who shall
serve as the DB.

B The first two members recommend the third
member who will act as a chairman.

O In MDB version, the reduction of retainer is 1/3 rather
than 1/2.

O In MDB version, the following text is added in respect
of purpose of the site visit by DB:

B “as far as reasonable, to endeavour to prevent
potential problems or claims from becoming
dispute”

JICA DAB Seminar 2010
© Y. Hayashi 2010

The End

Thank you !!

JICA DAB Seminar 2010
© Y. Hayashi 2010 27




Attachment-1 Procedure of Claim and Dispute Settlement (FIDIC Red Book 1987)

‘ Occurrence of Claim Event \

Notice of Claim Intention to Engineer

(within 28 days after the event)

Y

Notice of ground and details of Claim

(within 28 days after claim intention)

y

Engineer’s Determination after

53.1(Cost)

44.2(Time)

53.3(Cost)

44.2(Time)

53.5. 52.2(Cost)

consultation with Parties 44.1(Time)
Agreement to the Yes | Settlement
— >
Determination of Claim

‘ Outbreak of Dispute \

Y

Reference of Dispute to 67.1
Engineer
v
Engineer’s Decision 67.1

(within 84 days)

Yes

Attachment-2

Occurrence of Claim Event

Notice of Claim Intention to Engineer

(within 28 days after the event)

20.1

Y

Notice of ground and details of Claim

(within 42 days after the event)

20.1

Agreement to the

Decision

Settlement

of Dispute

Y

Notice to Commence 67.1
Arbitration

(within 70 days)

Y

Attempt to Amicable 67.2
Settlement
(within 56 days)

'

Consensus-building by Engineer

3.5

Yes

Amicable Settlement >———

Settlement

of Dispute

Arbitration

(ICC Rule)

\

Final Settlement of Dispute

Y

Procedure of Claim and Dispute Settlement (FIDIC Red Book 1999 and MDB)

Reference of Dispute

to DAB

20.2

Y

DAB’s Decision
(within 84 days)

20.4

Agreement to the

Decision

| no

Yes

Settlement

of Dispute

Notice of Dissatisfaction

(within 28 days)

20.4

Yes
Agreement Settlement
of Claim
Fair Determination by
3.5
Engineer
Yes
Agreement to the Settlement
Determination of Claim

‘ Outbreak of Dispute \

Y

Attempt to Amicable
Settlement
(within 56 days)

20.5

Amicable Settlement

Arbitration

(ICC Rule)

Y

Yes | Settlement

of Dispute

20.6

Final Settlement of Dispute




DAB Process Promotion Seminar

Practice of Dispute Boards

JICA

(Japan International Cooperation Agency)

Professor Toshihiko Omoto, Dr.Eng.
Graduate School of Management,
Kyoto University

JICA DAB Seminar 2010 © Toshihiko Omoto 2010

Today’s Topics: Dispute Boards

Present State of DB’s Dissemination
Operation of DB

Effects of DB

Costs of DB

Examples of DB

O00O0a0

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Present State of DB’s Dissemination
DRBF’s Report

ALL PROJECTS WITH DRBs

.drb. &Y
1600 www.drb.org &Y
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JICA DAB Seminar 2010
© Toshihiko Omoto 2010

The Present State of DB’s Dissemination
DRBF’s Report

O Reported projects are almost in USA

O DB is widely used in public sectors
B California:  The authority of transportation

B Florida: The authority of transportation

B Seattle: Metro

B Alaska: The authority of electricity

B Federal government: The ministry of energy

O DRB used in 1,200 projects in 2005
B 1.2 references/ project to DRB
B 2% of references to arbitration/litigation
B 1% of above resolved before award/judgment

JICA DAB Seminar 2010
© Toshihiko Omoto 2010




The Present State of DB’s Dissemination
outside the USA

O Urtan Hydropower Project (China)

B US$2 billion: 3,300 MW

B 40 references to DAB, no claim to arbitration
O Hong Kong International Airport

B US$ 15billion

B 6 references to DAB, 1 to arbitration, upheld
O Katse Dam (South Arfica)

B US$2.5 billion

B 12 references to DAB, 1 to arbitration, upheld
O Docklands Light Railway, UK

B US$500 million

B No reference to DAB
O Saltend Private Gas Turbine Power Plant, UK

B US$200 million

B No reference to DAB
0O Many, Many more!

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Operation of DB

Difference Between Other Means of Dispute Resolution

DB is established before disputes take place
Selection of DB members is agreed by both parties
DB provides on-site dispute resolution

Preventing disputes from taking place or escalating to
formal disputes

Early settlement of disputes

DB provides regular Site visits and documents review to
remain conversant with project development

DB is more like part of project management, rather than
means of dispute resolution

Key to a successful DB; DB members to gain trust and
regards for their neutrality, impartiality and capability

O O OO oooao
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Operation of DB
Qualifications of DB members

O FIDIC/MDB Harmonized Edition Rules
B Language ability
experience in the kind of Work
experience in interpreting contract documents
Availability for site visits

Impartial and independent of contracting parties
and Engineer

B no interest financial or otherwise with
contracting parties and Engineer and with the
contract itself

O Engineers or lawyers?

JICA DAB Seminar 2010
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Operation of DB
Selection of DB Members/Establishment of DB

O Each party nominate one for the other party’ s approval, two
members nominate the third member for both parties’ approval
— Chairperson

(The chairperson should be of different nationality from the two
contracting parties. )

The parties can make the selection together with the Engineer.
DB members can be selected from a ballot of several candidates.

Oo0oo

Qualifications can be set down in advance (Example)

B Selecting from FIDIC President’s List

B 2 Engineers+1 Lawyer(chairperson)

B 1 member shall be experienced in TBM tunneling work

JICA DAB Seminar 2010
© Toshihiko Omoto 2010




The Operation of DB

Information to be disclosed in making DB contracts

O Records of any professional or personal relationships
with any director, officer or employee of the Employer,
the Contractor or the Engineer, and any previous
involvement in the overall project of which the
contract forms part

O Records of any employment as a consultant or
otherwise by the Employer, the Contractor or the
Engineer

O Besides, information about the warranty on the
impartiality and independence from the Employer, the
Contractor and the Engineer

JICA DAB Seminar 2010
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Operation of DB

Example of Disclosure

|

O In this case, the
candidate had been
employed by one of
the parties until 10
years ago for 7 years,
then no involvement
since then

O The candidate
warrants his
independence on the
party
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Operation of DB
Three-Party Agreement

|
O Three-Party Agreement
B Signatures of the 3 parties
O Each Member
O Two Parties
B Assignment of DAB procedures
B Payment
O Retainer Fee
O Daily Fee

Operation of DB - Acquaintance With the Project

First Site Visit
|
O Logistics

B Basis: the DB should be seen as a member of the project team

B Introduction of DB members (The participation of the head office?)

B Participants’ roles in the DB meeting

B Confirmation of contract documents

O Contract Agreement/Conditions of Contract/Bills of
Quantities/Drawings/Programme/other relevant documents

B Secure contract documents for DB
O One set of copies on the site
O An A-5 subsized version for each DB individual

B Building of communication network

B Arrangements &. Preparations (Arrangement of hotel, vehicles,
meeting rooms and equipments)

B Deciding the date of Site Visits (based on the expected progress of
the project)
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Operation of DB-Acquaintance With the Project
First Site Visit (continued)

L]
O Discovering potential disputes areas

B Seeds of problems planted at bidding, contract
negotiation and signing stage

O Incompletion in the changed or added terms

B Problems appear right after signing of the contract

Ooo0o oooo

Corporation registration
Work permit
Issues in relation to local labors or subcontractors
Problems of Importing and exporting materials and
equipments
Delay of preceding construction
Delay of drawing issuance
Delay in mobilization

O Establishing Problem Solving Project Team
m for the project
B Documentations (Claims) come later

JICA DAB Seminar 2010
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Operation of DB - Acquaintance With the Project
Site Visits

O Frequency: Every 3—4 months
O Length-of-stay: No shorter than three days

B Day 1: Site inspection
B Day 2: Hearing
O Employer, Contractor, Engineer

O The persons concerned besides the parties (If
necessary, the subcontractors, the designer etc. )

B Day 3: Site Visit Report
O Draft and Review/Correction
O Signing and Distribution before leaving Site
O Deciding the date of next Site Visit

JICA DAB Seminar 2010
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Site Visit Agenda (6 — 10 July 2008)

Date Time Place Contents Responsible Participants
Monday 7 08:00 | Hotel DB picked up to Site | | Mr. X DB, Emp, Cont.
Briefing & tour Eng
12:30 | Site Office | Lunch Mr. Y DB, Emp, Cont,
Eng
13:30 Tour to Site Il & 111 Mr. X DB, Emp, Cont,
Eng
18:30 | Camp Dinner & to Hotel Mr. Y DB, Emp, Cont,
Canteen Eng
Tuesday 8 09:00 | Hotel DB picked up to Site | | Mr. X DB, Emp, Cont,
Emp office for meeting Eng, Sub A&B
12:30 | Site Lunch Mr. Y DB, Emp, Cont,
Canteen Eng, Sub A&B
13:30 Afternoon session & to | Mr. X DB, Emp, Cont,
18:30 Hotel Eng, Sub A&B
Wednesday 9 | 09:00 | Hotel DB picked up to Site DB
office & prepare report
16:00 Deliver/review of DB DB, Emp, Cont,

report & to Hotel

Eng, Sub A&B

Operation of DB-Acquaintance With the Project
Work Between Site Visits

O Sending of Documents

B Monthly reports

B Main Variations

B Claim Notices/Submissions

B Updated Programme

B Important Letters other than claim related
Methods of Sending

B File sending service

B Opening of ftp:// sites

JICA DAB Seminar 2010
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Methods of Sending (Sample)

O Put on to the web site=

O Use file sending service
such as www.yousendit.com etc.

(Not expensive, free up to 100MB)
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Effects of DB
Dispute Resolution

O Disputes that cannot be solved among the parties and
engineers are referred to DB (Referral)

O DB being well informed of progress/contractual issues
B Taking advantage of regular Site Visits

B Voluminous documents and formal presentation unnecessary
(Simple Position Papers suffice)

B Solves disputes at the site level

B |egal representatives are unnecessary (Should lawyers be
permitted to participate?)

B Swift decisions

O Claims and disputes will not be left unsolved
B The progress of construction will not be hindered
B Disputes will not escalate

B Collaborative relationship is established and maintained
between the parties (for the project)
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Effect of DB
Prevention of Disputes

O Effects of Site Visits
B The first Site Visit
O Identifying, and efforts for solving, the problems appeared
before and right after the signing of the contract

O Discovering potential dispute areas and promoting dispute
prevention

B Site Visits

Discovering problems and efforts for dispute prevention
Sometimes technical advices are also available (sensitive to the
parties’ obligation)

Improvement of the relationships (individuals and groups)
among the parties, the Engineer and other concerned persons

Make use of the influence to the third person (subcontract,
designer, relevant government offices and others departments)

Helps maintaining parties’ integrity

O O o oo
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Effect of DB
Prevention of Disputes (continued)

O DB to be kept informed between Site Visits

B Sensing the parties’ changes in attitude and provide
advices about improvement

B Improving understanding of the contract by Q&A
O Informal/advisory opinion

B DB obtains the trust on neutrality and fairness
through Site Visits etc.

B Informal/advisory opinions are easy to be accepted.
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Effect of DB
Informal/advisory opinion

O Informal/Advisory Opinion
B DB is not a consultant

B But, DB may give advice under the parties’ mutual
agreement

B No binding effect (neither on the two parties/Engineer
nor on DB)

B Can become base for negotiations between the parties
B Disputes are settled before escalating
B Is not equal to DRB’s recommendation
O For example
B Incompletion in the changed or added terms:
Adjustment of interpretation and making of new draft

B Advice on solution that involves the third party (such as
the subcontractor)
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The cost of DB
FIDIC’s Explanation

O Retainer

B If required, a business trip to the Site within 28 days
is possible

B DB members are to be conversant with the situation
of the site, and maintain the related documents.

B Covers office expenditure and other costs
O Daily Fee
B Daily fee for site visit

B Days of stay + maximum two days for each way for
travel

B Days needed for documents reviewing for the
referral

O Reasonable expenses such as airfare, hotel fee etc.
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Cost of DB
Difference Between FIDIC 1999&MDB Edition

O About the Retainer Fee During the
Warranty period
B 1999:“shall be reduced by 50%"
B MDB: “shall be reduced by one third”

O About the Retainer/Daily Fee, when no
description in the contract, and agreement
cannot be reached between the parties
B 1999: No description

B MDB: the *“appointing entity/official” may make
the decision
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© Toshihiko Omoto 2010

Cost of DB: ICSID (International Centre for
Settlement of Investment Disputes) 's Rule

O FIDIC: Fee by ICSID can be agreed

OO ICSID’s Rule: US$3,000/day
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Cost of DB
Payment to DB members

OO0 Retainer
B Payment of three months in advance
B If no special mutual agreement, no change for
24 months
O Daily Fee/Actual expenses such as the
travel expenses
B Right after the end of the Site Visit
O Methods of payment
The Contractor pays 100% at first

B Reimbursement of 50% through progress
payment

B In other words, the Employer can pay by loans
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Cost of DB
Cost-effectiveness

OO0 Project without DB - 1

B The exchange of letters is a heavy work, hindering
problems from being solved

B Each one pursues his own profit

B The contracting parties/Engineer don’t get along
well with each other

B Claims are left unsolved

B Tiny disputes may also escalate (global claims,
additional problems of interest and exchange
rates)

B Production and assessment of claim packages
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Cost of DB
Cost-effectiveness (continued)

0 Project without DB - 2

B Production and assessment of claim
packages
O Additional costs for lawyers, experts and
employees (for long time)
[0 Enormous cost occurs even if there is no
litigation or arbitration

O Disputes arise between the Employer and the
Consultant on the additional cost of claim
assessment/evaluation work
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Cost of DB
Cost-effectiveness — (continued)

0 Project without DB - 3
B More enormous cost occurs if disputes
escalate into litigation and arbitration
(lasts for years)
O (Example) Japan:
5 lawyers for each side
O (Example) International:
2 Barristers+3 Solicitors for each side
2 Experts (1 geologist + 1 consulting firm)
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Cost of DB
Cost-effectiveness (Continuaned)

O Projects with DB

B The cost of DB will be no more than the cost
estimated by experienced Employer/Engineer
and Contractor for production and assessment
of claim packages

B Prevention of gambling in contract
management, improvement of certainty

O Prevention of irrational assessment by the
Employer/Engineer

Engineer acts fairly and reasonably

O
O Prevention of the Contractor's unjustified
claims

O

O

Helps maintaining integrity of the parties
Stability of bidding price
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Cases of DB
Cases of DAB, Example of wisdom

O Water-supply tunnel project in China
JBIC loans
B 13 times of site visits form Mar 2003 to Mar 2007
B The defect liability period ended in Feb 2008
B The DAB contract was extended from Mar 2008
to the end of final discharge of all obligation
O Selecting of DAB members
B The Employer: A Japanese engineer (FIDIC
President’s List, advised by Japanese consulting firm)
B The Contractor: An American engineer (DRBF
President)
B The Chairman: International construction lawyer
(FIDIC President’s List, American)
O Recommended by co-members’ agreement
O Chosen by the agreement between the parties
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Cases of DB
Cases of DRB, Example of wisdom

O Port construction project in Madagascar
B World Bank (20%) and private co-financing
B Site visits were discontinued after the third time
B However, retainer contract being maintained
O Selecting of DB members
B Parties agreed to select from FIDIC President List

B The Employer and the Contractor agreed on the
selection, with assistance by the Engineer
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Cases of DB
Cases of DRE (One-person DRB)

O Japan

B A gas turbine plant operation and maintenance
(o/m) contract for 15 years

B Apply DRE (Dispute Review Expert) or One Person
Dispute Review Board for the last 10 years

B Meetings are held once every three months
B No retainer fee, but documents review/drafting
recommendation etc. will be paid by hourly rate
O Selecting of the Experts
B A mediation was held on the fifth year of the
contract under the ADR rule of ICC

B After the mediation concluded successfully, the
Neutral was selected for the DRE
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Practice of Dispute Board

Than you for your
attention

The End
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Dispute Boards

Resolution and Avoidance of Disputes in Construction Contracts

Dr.Eng. Toshihiko Omoto™

1. Concept and History

Construction contracts are typical of incomplete contracts because it is not possible to describe all
contingencies which may, or may not, occur during the course of construction. To cope with those
contingencies, most standard forms of construction contracts provide rules for 1) Risk Sharing, 2)
Variation (Change) and 3) Dispute Resolution. A mere difference of opinions of the parties in the
interpretation of the contract documents often develops to a serious dispute. If the parties fail to
settle the dispute by negotiation, they may go to arbitration or litigation. Every party wants to avoid
arbitration or litigation because they know arbitration and/or litigation take time and need substantial
expenditure. Moreover, in arbitration and litigation, the relationship between the parties gets worse
and the project cannot be completed successfully (and someone will loose face in the end!).

The best way to resolve disagreement is to prevent it from becoming a formal dispute. The primary
duty of a Dispute Board (“DB”) is to avoid disagreements becoming disputes. Making a decision or

“Recommendation” is a secondary role of the DB.

A DB is made up of three (or one depending on the size and complexity of a project) members who
are experienced in and knowledgeable about the type of the construction, interpretation of contract
documents and the DB process and are absolutely independent and impartial. A DB is set up at the
outset of a project and the DB Members are to be given the Contract Documents such as Conditions
of Contract, Drawings, Specifications and Programme so that the Members can be conversant with
the project. The DB visits the Site regularly, say quarterly, to meet the Site people and to observe the
progress and problems, if any, of the project. Between the Site visits, the Engineer or the Parties send
the DB Members the Monthly Progress Report, Claim Notices and other important correspondence
to keep the Members informed. The DB is part of the construction team who assists the parties in
avoiding claims and settling disputes by amicable negotiations. If the parties fail to settle disputes,
they are referred to DB for determination. Since the DB members are familiar with the contract

documents and the Site operation and progress of the project, it will not take much time to judge the

* Professor, Graduate School of Management, Kyoto University, Head of Center for Research in Business
Administration, omoto.toshihiko@nifty.com




dispute. Even if the determination is rejected by one or both parties, it will be the basis for further
negotiation in an amicable manner. Thus, the benefit of DB is prevention of disputes and early

settlement of disputes without embedding adversarial attitudes.

The concept of DB was established during the use of “a four-person joint consulting board” in the
Boundary Dam and Underground Powerhouse Complex Project in the mid-1960s in Washington
State and the tunnelling industry first used the DRB (Dispute Review Board) process in 1975 during
construction of the second bore of the Eisenhower Tunnel in Colorado. It was an overwhelming
success; The DRB heard three disputes during construction and the DRB Recommendations were
accepted. All parties were pleased at the end of the project. In 1980 World Bank promoted a DB
(then called “Claims Board™) on El Cajon project in Honduras, which was also successful®. In 1995
World Bank Standard Bidding Document published modified FIDIC? conditions which deleted the

usual provision of the “Engineer’s Decision”, giving this task to a DRB.

2. Statistics

The graph, Fig-1, shows the statistics of the

use of DB from 1982 to 2004. The readers
may recognize how DB process has grown
over the last decade. Please note that the
statistics was made mainly based on the
reports from North America and it is assumed
that more projects have used DB
internationally under FIDIC Conditions of
Contract.

In  three mega projects, Channel
Tunnel/Train/Terminal  (UK-France), Hong
Kong Airport (HK) and Ertan Hydro Project
(PRC), DBs were used successfully.

Fig-1

! The late Mr. Al Mathews, who was involved in both Boundary Dam and Eisenhower Tunnel projects, persuaded the
Contractor and the Government to use a DB in El Cajon project. He was the founder and the first Chairman of the
Dispute Resolution Board Foundation (DRBF), Seattle, Washington, USA

Fédération Internationale des Ingénieurs-Conseils (International Federation of Consulting Engineers)



3. DRB, DAB and CDB

There are three principal types of DBs, the Dispute Review Board (“DRB”), the Dispute
Adjudication Board (“DAB”) and the Combined Dispute Board (“CDB”).

(1) DRB

The DRB has been, and is, used in the US widely for these three decades and the dominant form
there. Internationally the World Bank also provided for DRBs in the January 1995 and subsequent
editions of its Standard Bidding Document, Procurement of Works, and continued use until the May
2000 editions, when it adopted the DAB type. The DRB continues in use under ICC Dispute Board
Rules. The DRB issues a Recommendation. Either party may express its dissatisfaction with the
Recommendation by issuing a notice then the parties may continue negotiations or a party can
invoke arbitration or go to court (arbitration is most commonly used in the international business
transaction). If no party expresses dissatisfaction within a specified time, the Recommendation
becomes binding. It is said that a Recommendation of DRB does not “dictate” to the parties and
therefore, is more likely to be the basis for amicable settlement without jeopardizing the parties’

good relationship.

(2) DAB

The DAB issues a decision on the matter of dispute, which is binding on the parties as soon as it is
issued. It currently is the most common form of DB used in international construction contracts. The
parties must comply with it without delay notwithstanding a party’s expression of dissatisfaction.
Depending on the DAB provisions in the conditions of contract, the parties may renegotiate the
issues, or the unsatisfied party may invoke arbitration immediately. Even if objected to, the decision
of the DAB is binding until and unless the parties agree otherwise or the arbitral tribunal decides
differently. Some people argue that DAB is appropriate to the international projects which have
multinational business cultures. Both FIDIC 1999 Conditions of Contract and FIDIC MDB
(Multilateral Development Banks) Harmonised Conditions of Contract provide for DAB although a
DAB is called simply DB” in the MDB Edition.

(3) CDB
The CDB is a unique Board which the ICC? introduced in 2004. As the name shows, it is a process
combining DRB and DAB. The aim of the new creature is to combine the advantages of two basic

types of DBs, i.e., DRB and DAB; DRB issues a Recommendation and DAB issues a decision.

% International Chamber of Commerce, this rule was developed by ICC International Court of Arbitration.
http://www.iccwbo.org




The CDB operates normally as DRB. However, a party may sometimes need to have a decision
with which the parties will comply immediately even if they wish to challenge it in arbitration. What
is such an occasion when a party requires an immediate decision? A party may go into bankruptcy if
it does not receive claimed payment immediately. A party wants the other party to stop using its
know-how illegally or not in accordance with their licensing agreement because the damage may
become irreversible if compliance has to await a long arbitration. A party may be facing an imminent
threat that the other party will call a performance bond for a large sum of money, to the immediate
and severe detriment of the party which has given the bond.

In deciding whether to use a DAB approach instead of a DRB approach, Sub-Article 6.3 of the ICC

Rules provides that the CDB shall consider, without being limited to, the following factors:

e whether, due to the urgency of the situation or other relevant considerations, a Decision
would facilitate the performance of the Contract or prevent substantial loss or harm to any
Party;

e whether a Decision would prevent disruption of the Contract, and

e whether a Decision is necessary to preserve evidence.

Under the ICC Rules, when a party requests a
decision by DAB and another party objects, the
CDB has the power to determine whether the
reference should be dealt with acting as a DRB or
a DAB. The rule is silent as to any time limit by
which the Board must determine which process,
DRB or DAB, should be applied, but presumably

it would be early in the formal dispute procedure.

The readers must have noticed that ICC DB
Rules are quite suitable for any type of long term
contract such as a licensing agreement, a sole
agency agreement etc. because ICC Rules are
“stand-alone™® In fact, it is reported that a few
contracts in the IT industry have adopted this CDB.

Also, the ICC has adopted it for dispute resolution ] ] ]
Fig-2: Claim and Dispute Procedure

* Christopher Koch in his presentation at the DRBF 8™ Internati Under FIDIC Red Book 4" Ed.
May 2008, used this terminology to compare ICC Rules and FIDIC Conditions of Contract, the latter incorporates
DAB rules as integral part of the conditions.



under the ICC Model Form of Major Projects.
4. Engineer’s Decision and DAB in FIDIC Conditions of Contract

The Engineer, stipulated in the FIDIC Red Book up to 4" edition 1987°, plays two roles (Dual
Role); on the one hand he acts on behalf of the Employer as his agent to administer the contract, and
supervise the Works, on the other hand, he certifies the progress, fixes the rates and prices of varied
works and evaluates claims as an impartial professional (quasi-adjudicator). The Engineer is

required to make an “Engineer’s Decision”®

on a dispute between the Contractor and the
Engineer/Engineer’s Representative or the Employer (see Fig-2). Thus he is expected to facilitate the
dispute resolution effectively.

It is often observed in the operation of FIDIC contract that the latter role of the Engineer is not
functioning properly and that a dispute goes on to arbitration. This is because the Engineer often is
employed by the Employer throughout the project from the outset as a consultant to carry out the
feasibility study, designing, preparation of the tender documents and evaluation of each tender to
award the contract. It is quite understandable that it is very challenging for the Engineer to play the
Dual Role properly; not only has to try to be objective in evaluating possible errors or omissions in
the design phase, but also balance his duty to be “impartial” (under the 4" Ed of the Red Book)
when acting as Engineer, he must judge his own actions or inactions. Even if his role as Engineer is
not the basis of a claim, he nevertheless is in the uncomfortable position of trying to give judgment
between two parties: (1) his valued client, the Employer, from whom he may hope to receive further
work in the future; (2) the Contractor, who if his claim succeeds may cause delay or cost to that
valued client, the Employer. In order to resolve this dilemma, FIDIC has restructured its Red Book
as well as Yellow” and Silver® Books in 1999, by replacing the Engineer’s Decision with the DAB

process.

5. Establishing and Operating a DB

5.1 Timing
It is often the case that the land acquisition of the construction Site has not been finished, that the
right of way to the Site has not been acquired, that the Drawings for construction have not been

delivered to the Contractor timely, the mobilization of the construction equipment has not been

Conditions of Contract for Works of Civil Engineering Construction
Clause 67; Settlement of Disputes

Conditions of Contract for Plant and Design-Build

Conditions of Contract for EPC Turnkey Projects
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complete by the planned date and so on. Thus, problems and difficulties often occur from the very
beginning of a project which have adverse effects to the progress of the contract and perhaps the
entire project. The purpose of a DB is to prevent formal disputes from arising by helping to resolve
disagreements before they escalate to formal disputes, if arise. Therefore, it is obvious that a DB
should be established at the outset of a project to fulfil its purpose. Yet, FIDIC 1999 Yellow Book
and FIDIC 1999 Silver Book provide for an “ad-hoc” DB, established after a dispute has arisen.

From the author’s point of view, the “ad-hoc” DB loses the principal value of the DB concept.

5.2 Qualifications of DB Members
FIDIC Conditions of Contract, ICC Dispute Board Rules and the DRBF® Manual describe similar
qualifications or required attributes of DB members. The following are the ones specified in DRBF

Manual:
Quote:

When nominating prospective Board members, the contracting parties should recognize the
following

necessary attributes:

Complete objectivity, neutrality, impartiality and freedom from bias and conflict of
interest for the duration of the contract.

Dedication to the objectives and principles of the DRB process.

In addition to these attributes, the parties must evaluate the experience and qualifications of the

prospective members for the specific project, with respect to:

Interpretation of contract documents
Resolution of construction disputes

The type of construction involved

The specific construction methods to be used

The dispute-prone facets of the work
Unguote

Each DB member warrants that he/she meets the requirements for the duration of the contract, and

o Dispute Resolution Board Foundation, Seattle, Washington, USA, http://www.drb.org/
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shall declare any change which may arise.

5.3 Selection of DB Members

According to FIDIC 1999 Red Book, each of the parties shall nominate one member for the
approval of the other party. The parties shall consult the selected two members and shall agree upon
the third member who shall become the Chairperson. In addition to the required attributes described
above, the Chairperson shall have the ability of running effective meetings in difficult situations.

Where to find a potential DB member? FIDIC provides for the List of President’s Approved
Dispute Adjudicators which is on its website'®. Upon request, DRBF and ICC also will nominate or
appoint DB members. The IDRC (International Dispute Resolution Centre) in Dublin, Ireland (part
of the American Arbitration Association) has a list of persons suitable for DB work, as does the DBF
(Dispute Board Federation). So, also, do the Institution of Engineers of Ireland and the UK ICE

(Institution of Civil Engineers).
6. CostofaDB

The costs for the DB process consist of two parts, one of which is the remuneration and reasonable
expenses of the DB members and these costs are to be shared equally by the parties. The
remuneration consists of the Monthly Retainer and Daily Fee. According to the General Conditions
of Dispute Board Agreement of the FIDIC Red Book, a Retainer Fee per calendar month shall be
considered as payment in full for, (i) being available on 28 days’ notice for all Site visits and
hearings; (ii) becoming and remaining conversant with all project developments and maintaining
relevant files; iii) all office and overhead expenses including secretarial services, photocopying and
office supplies incurred in connection with his duties. A Daily fee shall be considered as payment in
full for, (i) each day or part of a day up to a maximum of two days’ travel time in each direction for
the journey between the Member’s home and the Site, or other location of any other meeting with
the other Members; (ii) each working day on Site visits, hearings or preparing decisions; and iii)

each day spent reading submissions in preparation for a hearing.

Also, typically the Contractor provides local transportation for the DB to the Site, and if the Site is
remote, will provide the DB with Site accommodation and meals, and the cost of this shared with the
Employer. Recovery of the Employer’s share typically is accomplished by including it in the next

monthly progress invoice, or if there are stage payments, then by a separate invoice.

The other part is the costs to be incurred by the parties themselves. The Contractor shall pay for the

costs of travel and accommodation for the company’s staff to participate in the DB Site visits. If a

10 http://www.fidic.org/




referral is made and hearing is to be held, the Contractor shall pay for costs for preparation of
position papers, the costs for obtaining the experts’ opinion, if necessary, costs for the travel and
accommodation of their company’s staff and their experts to participate in or attend the hearing to be
held at the Site. (Normally, legal counsel do not participate in DB hearings.) The Employer shall pay
for the similar costs of its participation in the process, including those relating to the Engineer, who
typically has a large involvement, including drafting Employer written submissions, arranging to

obtain experts’ opinions, and assisting at any hearing.

7. Conclusion

Too often, even though the contract calls for a DB, the parties see the DB as "too expensive"” and
because they have no disagreements at the beginning of the contract (the parties being "newly
weds™) so they postpone establishing the DB and say "We will establish the DB if we have a dispute
which we cannot settle by friendly discussion.” Or they establish the DB but insist that the DB Site
visits be only annually, instead of quarterly, so they can "save money". These attitudes reflect lack of
experience in use of DBs and lack of understanding that a properly established and maintained DB is

one of the most valuable economies they can accomplish.

What happens if there is no DB? Typically when claims become serious disputes, both the
Contractor and the Engineer begin exchanging elaborate claims documents, typically prepared with
the help of consultants such as claims consultant companies, experts in delay analysis, independent
specialists such as geologists or geophysicists, consulting quantity surveyors, and lawyers (both
those internationally prominent and local lawyers of the country of the contract). All of these are

expensive helpers! Those used by the Engineer of course are paid for ultimately by the Employer.

Preparation of these documents takes more than money, it takes a lot of time. Inevitably the
documents must be reviewed by the parties’ managements. Meetings to review and discuss the
documents of both sides will be held, week after week, month after month, as the parties struggle
with each other for victory without having to go on to the further expense and delay of arbitration.
Typically, the struggle will continue even after construction has been completed. The Employer will
have to keep staff of the Engineer working longer than the case if claims had been resolved by the
time construction was complete. Similarly, instead of being able to release all staff to other projects,
the Contractor has to keep its key Site staff involved, and if its camp has been demobilized, may
have to find commercial office space, and may have to find rental accommodation locally for its
claim staff. It is likely that some if not all of the experts who have assisted the parties in preparing

the claims documents will be involved in these meetings. As with document preparation, if the



experts are from outside the project country, significant transportation and accommodation costs are
involved in attendance at meetings. Further, if eventually success is obtained in negotiating an
amicable settlement, a very large amount of senior management time will have to be devoted to
those negotiations. Sometimes it is even necessary to employ a mediator to assist the parties, and to

avoid arbitration.

Obviously, it is very difficult to budget for these costs. By contrast, a DB can be planned for and

budgeted from the outset.

So let us turn to what happens if a DB is established at the outset and operated properly. The DB
will be familiar with the contract from inception, and from its Site visits plus reading of regular
written reports received between Site visits, the DB will be familiar with the progress of the
construction. From experience on similar projects elsewhere, the DB will be alert to the principal
areas of risk and potential problems. The DB will have the experience to assist the parties in
avoiding conflict, and when disagreements do arise, in guiding the parties so that amicable
settlement is achieved without elevating the disagreements into formal disputes. The most successful
DBs are those which never have to deal with formal written submissions and hold hearings. Instead,
using papers already in the hands of the persons doing the day-to-day management of the contract,
and informal discussions, they can guide the parties to mutually acceptable resolutions. Typically,
only the Site management staffs are involved with the DB, and the involvement of senior

management of the parties is not required to reach resolution of disagreements on Site.

If for some reason a particular disagreement unavoidably becomes a formal dispute, the DB will
be resolved to reach its own decision on the dispute quickly, and will control the production of
documents to keep them to a minimum, keep any hearing to the minimum duration necessary to give
each party a fair hearing, and then will prepare its decision under a time limit to which they are
bound by their contracts with the parties. They will seek to give a unanimous opinion, and even if it
is not fully acceptable to both parties, it very often forms the basis for further discussions and
negotiations between the parties and leads to a settlement without either party initiating arbitration.
Also, typically in contracts with DBs, all disagreements arising during construction will be resolved

by the time construction is complete.

Clearly, the cost of a DB is a saving compared to the traditional end-of-the-contract battles over
massive claims documents (and counter-claim documents!) dragging on many months after

construction is complete.
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ADJUDICATION/DAB PRACTICE IN SRI LANKA

Generally

¢ Presentation is generally based on ICTAD/SBD/02
(January 2007) and FIDIC 1999 Conditions of Contract
(Construction) unless otherwise mentioned.

* ICTAD/SBD/02 is based on FIDIC 1999 Conditions of
Contract (Construction).

» Adjudicator

* DAB

* ANB (Adjudicator Nominating Body)
» Referring Party/ Claimant

* Responding Party/ Respondent

ADJUDICATION/DAB PRACTICE IN SRI LANKA

Current Practice
I8 Contractual Provisions
81 Appointment of Adjudicator
¥ Practical experience as Adjudicator/ DAB member/ consultant
to party

EEEEEGE

Disagreement of parties in appointment

Reluctant party

Parties’ inability to meet deadlines

Lack of proper records/Dispute not apparent or crystallized

Giving immediate effect to the decision
Negotiated settlement
Employers’ positive attitude

Future trends

ADJUDICATION/DAB PRACTICE IN SRI LANKA

Contractual Provisions

ICTAD Conditions of Contract- SCA/1 (Now superseded)

=== Engineer ‘s decision

m==$ Arbitration

Note: There is no a provision for ‘amicable settlement”
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ADJUDICATION/DAB PRACTICE IN SRI LANKA

ICTAD Conditions of Contract — ICTAD/SBD/02 (January 2007)

==} Engineer's Determination (Sub-Clause 3.4)

===} Adjudication(Sub-Clause 19.2 to 19.4)

m==p Amicable settlement ?

FIDIC SBD 2

m==l Arbitration (Sub-Clause 19.5)

= &l

ADJUDICATION/DAB PRACTICE IN SRI LANKA

ICTAD/SBD/02
Contract Data
Clause 19.4

Provision for amicable settlement not given
Omission??
back

ADJUDICATION/DAB PRACTICE IN SRI LANKA

FIDIC 1999 (Construction)

o
D
=)
=~

ADJUDICATION/DAB PRACTICE IN SRI LANKA

Appointment of Adjudicator

» Reference to adjudicator giving 7 days notice to other party
»The Adjudicator shall be appointed by agreement between parties

»If not appointed by Parties within 14 day then either party can
request ICTAD to appoint

» ICTAD shall appoint Adjudicator

= &




ADJUDICATION/DAB PRACTICE IN SRI LANKA

Appointment of Adjudicator

» ICTAD acts as ANB (Adjudicator Nominating Body)
»ICTAD being a State body acting as ANB

»Use of professional bodies as ANB , ie. IESL, SLIA, IQSSL

= &l

ADJUDICATION/DAB PRACTICE IN SRI LANKA

Practical experience as Adjudicator/ DAB member/
Consultant to party

===p Disagreement of parties in appointment/ reluctant party

Case 1 — Dispute related to termination of contract by employer
Speaker’s role: consultant to contractor

»Road project

»Employer is a body in Southern Province

»Contractor is a private contractor

»Employer agreed with Adjudicator named by contractor
>But Employer reluctant to sign DAB agreement

»Claimant wants to proceed even in the absence of the other

party, claimant ready to pay full fee
= &

ADJUDICATION/DAB PRACTICE IN SRI LANKA

=== Disagreement of parties in appointment/ reluctant party

Case 1

Adjudicator is of the view that he will be seen bias if he proceeds with one party

> Adjudicator resigned as there is no provision in the Contract to proceed with one
Party

New SBD 02 provides...

Claimant proposed second Adjudicator

- Employer again agreed in principle, but again reluctant to sign Adjudication
agreement

> Then, Claimant gave 21 day notice of Arbitration nominating the Arbitrator

e &l

ADJUDICATION/DAB PRACTICE IN SRI LANKA

ICTAD/SBD/02

Contract Data
Procedural Rules (Clause 7)




ADJUDICATION/DAB PRACTICE IN SRI LANKA

===d Disagreement of parties in appointment/ reluctant party

Case 1l

Also gave notice if Employer fail to appoint their Arbitrator, application
will be made to High Court for suitable appointment as per Arbitration
Act

> Then Employer sent a letter and cooperated with Adjudication

proceeding
Reference to Adjudication was made in January 2009
Decision is expected in January 2010

= &l

ADJUDICATION/DAB PRACTICE IN SRI LANKA

===d Parties’ inability to meet deadlines/ lack of proper records/ dispute not
apparent or crystallized / negotiated settlement

Case 2 — Dispute related to unpaid amounts on variation and claims
Speaker’s role: Consultant to Contractor

> Project is a Stadium

> Employer is a State body related to Sports

» Contractor is a private Contractor

> Dispute was related to variation and disruption claim

> In preliminary hearing Claimant agreed to submit Statement of Claim by

a certain date

= &

ADJUDICATION/DAB PRACTICE IN SRI LANKA

=== Parties’ inability to meet deadlines/ lack of proper records/ dispute not
apparent or crystallized / negotiated settlement

Case 2

> When preparing the Statement of Claim he found records insufficient or
records were not in order, difficulty to establish the “dispute” by records

> Statement of Claim was submitted 2 days late knowing it is not complete

- Adjudicator sent a list of queries to reply with a deadline

- Claimant was struggling to find the records and requested one week extension
Claimant himself could not meet deadline

Arrived at a negotiated settlement

= &l

ADJUDICATION/DAB PRACTICE IN SRI LANKA

Conditions of Contract for Design, Build and
operate projects (Gold Book) First Edition 2008
Sub-Clause 1.1.3.1

“Dispute” means any situation where (a) one Party makes a claim
against the other Party; (b) the other Party rejects the claim in whole
or in part; and (c) the first Party does not acquiesce, provided however
that a failure by the other Party to oppose or respond to the claim, in
whole or in part, may constitute a rejection if, in the circumstances, the
DAB or the arbitrator(s), as the case may be, deem it reasonable for it
to do so.
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ADJUDICATION/DAB PRACTICE IN SRI LANKA

=m==b Lack of proper records

Case 3-Dispute as to whether there is a variation to the contract
Speaker’s role: Adjudicator

~ Road project funded by a Japanese Bank

~ Employer is a body in Uva Province

~ Contractor is a private Contractor

Claimant's claim is additional cost due to the variation

Employer defended by saying no instruction given for variation, but
maintained the position that change was allowed at requested of the
Claimant for his convenience

Claimant failed to provide evidence of an instruction due to lack of

proper records W

ADJUDICATION/DAB PRACTICE IN SRI LANKA

=== Giving immediate effect to the decision

Case 4-Various disputes
Speaker’s role: DAB member

> Road project funded by a Japanese Bank

» Employer is a State body

» Foreign Contractor

> Full term DAB

> Up to now DAB has decided on five disputes

» Employer used to seek legal advice before giving effect to the
decision

ADJUDICATION/DAB PRACTICE IN SRI LANKA

Future trends

> Standard form of sub contract with Adjudication provisions

» Construction Industry Development Act with Adjudication provisions
> Mediation (as an option) prior to Adjudication

» Training and Research

Thank You
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nfr—2.3.1

DAB X —ICRITDEREMS (NDYMRIT?)

HEF: 2009411 A 19 H., 14:00- 17:15
3577 : Phnom Penh Hotel, Cambodia
HEE 77 4

BRESENS (Q:ER, A [FE, C: A b):

Q1 :
Al :

Q2 :
A2 .

Q3:

A3 :

Q1l:
Al:

Q4 :
D BRI S DM AREM B O L LT, Employer 725 O iR L DiEL,

A4

Q5:

DB @ =t A2 MITHFRRIGE DT Y%L T2 D DI,
DB ®= A ML, LEONERHEIZEZ > TRELLEDLLIDOT—HIMP RS Z &
IINEETH 5,

arbitration, mediation, conciliation, litigation, DB D&\ \Zfi] T 5 7>,

mediation X° conciliation TiX, recommendation 2 S5, ZHTH LT,
arbitration Tl enforceable 73 decision 23 415, litigation TOH|PRIL, fthD[H
DIEIE (court) TIFAR L7 B2 3, arbitration T decision |F==—3 —7
FRTME LT b [E (144 #[E) T enforceable & 725, arbitration T® decision
ITEEICBWTZOFIM 28352 LN TX 5, DB % decision #7723, 2
1% @ decision ZAfTNNOZKI Y FEF N LN EARE LT arbitration ~® I 32 Tif
H%& L7\ [R D enforceable Th 5,

DB @ decision % arbitration @ decision (Z k-~ T enforceability 1T/ W&V H =
B/E

DB @ decision [X4¢IZik 7= & 5 12 temporarily binding TH D, &I EHEND
enforceability 13/ &\,

ED X 5 72 AW adjudicator (272415 DDy,

Y GHRYL 2 ST U 72 S CIEHE L7 E CH 5, BIfE FIDIC (213 50 4D
adjudicator (FIDIC President List) 23 %$k AL TV ZHLTIXRE Y 22072,
adjudicator Z T ME N H Y . FIDIC Tk MA (Member Association)lZ331 T
adjudicator & Bk E A2 EHT 5 Z L 2 E#EL TS,

7 L— D0 Tl E D L O RRIRNR DD,
unforeseen physical conditions (RFIZ#i F LEHF 21T 2 EORIE) . LHEFOEH

EOEFREND D, BRI AREEELY (incomplete contract) & & IEIEH, #
FIFDOARFEREENENETHLDOT, 7 L —LOREZRETHZ EIFHE LV,

DAB OEAIZx LT, JICA T SO IEEZEITH TIETH DD,



A5 BREATCIEaI y FTERWVD, AEIOFABICBNTED XL H 2 HENRETHDH D
MERRTTT D,

LIk



nfr—2.3.2

DAB £X7 —ICRITIDBRINE (N~TF L)

HiF 0 2009 411 H 24 A, 14 : 00 - 16:10

%A1 : Daewoo Hotel, Hanoi, Vietnam

HFE#H 150 4

BESENE (Q: B, A:HZE, C: =X K

TP TF— g Nk AEBIC LD DB I At R EERE TS T Tid e L
WP D TBHEREIC A U w bR H D Z LR TE =L EbN S (JICA)

A2 Y Z 71 ClX, DB X mandatory £72 > Tk Y, ODA £ TCHEHIN TV,
R Z 2 Y Z > 91 AD adjudicator @ fee 13 300 USD/day F2E TdH 5,

: XM ATIE adjudicator OEHDO T =7 U > ZIXEE EFFR SN OO TIE 20
bbb,

c BRI, BARSKIETIL arbitration (2B L7ERZOE IS5, £ OMO
ELHERRE IOV TR, B L7 AT S

: DB OIEENZKR LT, BRYEENIEH I RGEIZEDOL T LD v,
C ZFHT S DBIFERME S EEDOH /172 LTI E<MELR2VWLDTH D, FITEHE
BIEH NI THNIES & b & DB 2RI ANRWIE D DLWV TRV D,

: DBZRE LG AICZ Ly Y =T OWREITNIER L 12D D,

DRI BT —F = MIHD LI, ZL—AIZHLT, T Y=T1F
determination #1792, Z® determination | fair 72 & D T IF LR B2V, T D
determination (22K Y FEHE N ARG EITHF L 720 4L DB ICfiES 41, DB
1% decision % 9, FIDIC MDB JRIZEWTH 2 ¥ =7 @ determination (/¢ iH
DITHOI D,

: DBIEN M FLADERE, T AL,

MOETHE L2 LB D08, MEHIWT & B OHRITIENR R D 2 52T 5%
DB 3K 72 A T = AN TR 2 38T D08, BUEL _Kﬂ&fiéE‘%@ﬁﬂf&’?%ﬂz# |~
T EEPIT L HOTIIARNWOT, EICHEAT S L ITFE X 50,

IV



wfr—2.3.3

DAB EXF —ICHRIBDBERENS NV ITS5TY2)

5. HIF: 201041 H 28 H, 14 : 00 - 17:00

6. %77 : Pan Pacific Sonargaon, Dhaka, Bangladesh
7. WEHE 534

8. HELZENE (Q:HR, A& C:aAr k)

Ql: DABOHEMMTH 2 84 BIZHOWTIX, 7 uv=7 FOBIEIC L - TGRS RET
A AVIEN

Al: 7oy =7 FOBIZ L > TEET XX, DAB OAETHAH, /MR NTH
E, ABIZLIATHLRWA, 1 ADTVaTF 4 r—F2—CkHEICI VRSN
HTEEERD &V ZENREZGIEESND, £DATL DAB Tid/e< DRB & L
T. DRB OIS 2B HENZ T ANDLINENERE TE HaMERT Z L2
wINs,

Q2 : DAB OSHAMTIETFHAE DN 100% L9 L) 2 & Th L4, DAB OHWHIZ/ AT
AMMDID LD K D78 Z BT,

A2 . FAIIZFE AL DAB ~OHLEAD 50% & 3 EH ITiERT D DT, S T AR
52 LB 2 LR,

Q3 : FABMEDMNEKICE D AR 7 TF o 2 THRSNHEMN L TW5, DAB 2zh1 5%
7=lZiE, JICA @ X 9 22 [EBEEFEBIC L A BRENDOHHESLERPLETH D &5
2%,

A3 : AKH®D JICA FEIC L 5® 27 —I% DAB OHEAZ D 512 OHHEES TH D, *
7o JICA Tix, 7 V7T atEO MR 20 E Rtk Ok B % %412 FIDIC 2KIWHE %
SHEIENCIEY T 5 Z L ZFHE LT\ 5,

Cl: X7 F5 43 27Tk CPTU (Central Procurement Technical Unit)7§§T“§1’§}£€ﬁ“’ﬁi%
tabfwé N7 TT 43 alZBiF D DAB O K D7z H1i2id CPTU OHEHIHIK
IDABZEANTLHZ EMEERE D LD,
Q4 : DAB AU /NN—DBEIZONT, EBEIZIZE VAR T 4 v 77 T7AT VT HED
DD B D TIXIRN D,
A4: DAB AU N—DREITZNYFEEORECTEDDLZENTE D, Fry=r MOk
BIISCTRODL ZERHEE LW

Q5 : DAB OEIEICAMRTE . MFLBHNFHIATL Z LITTE 500,
A5 e ERRSA TIRIEE A E T AP K 0 B ICIRES D 2 N
BESN D, MBOHET, =2—3 =7 FHITNE L TO L OEICIBVT HIEH



Q6 :
A6 :

W% b0, M7, BHND K2 HRITME TITIERZI AT, EEpEFIZ I T
HP— R THLDIEZDRIZE > TS, fPENZIICHE S TS 546, DAB
MOMEZE A%y 7 U TEAENCR BIAD 200 E 5 Th D0, ZHITEOEREICS K
Do AARDGEIE, HHNFFHIAATIGEITEHFT N B3, BHIPHIEHEERED 72 <
TR T R& . EDEADBR-TLDH1ES D,

DAB OFEWIM TH 5 84 HILFIMECTE DM,

#[ECTlX DAB (statutory adjudication) OFEEXRT L CX, 7 ¥VaT 47— 3
PRMPEIATS ZENTE RV, ZOHEOFRELHIL 28 HTdH D, ZORER
LiE LiX rough justice & FEEIL TV S, 72872 HIE, 28 HRE & W o mMIfICIX, 7
VAT A=A TR N LN THA I NS TH D, L LR s, HET
TZDVAT LRI EL V2o TEY, AT REEAL LTS, E-T, 84
AZbAREIIEMFT L EIETELTHA I,

LIk



wfr—2.3.4

DAB £X7 —ICRITDBRMS (R'JSV7)

1. AR :201042 7 1H, 14:00-17:10

2. 3PT : Hilton Colombo Residence, Colombo, Sri Lanka
3. HF#H : 105 4

4. BRLENE Q- HR, A% C:a A b))

Ql: AV T U HENODO—HNLIL—LIZBWTHLAHDEIF—TCTiHllHOH 7= H D &
[k DB OB ARHEIN TS, L L72R 5, ad-hoc DB W THIfF S
NIFEEN B ENRNZ L2 LIZLIERBRL T\ 5

Al: DB O KOF| L standing DB IZ XV i KBRS 5, Lo ADR 13540354
LT BHRRE I D D% LT standing DB (X FR BRI LR E S, PO T
PitkRE % £F > T %, FIDIC Yellow Book X°> FIDIC Silver Book Tl ad-hoc DB 73
BHIN TS 23, 2008 #1Z HAR S 4172 Gold Book (Design, Build and Operate) T
X standing DB 238 & CW\5b, F7-. FIDIC iZ Yellow Book & Silver Book @
WETHRIZH T ad-hoc DB 705 standing DB ICAEF 5 Z & ZMEtH TH 5012 H
ARGAYH

Q2: RUTZ AT EECBNTT YV aT 47— 2 —OWREFIERZNNE R, )T
SNTCEHLDOTHA I 0 ?

A2: ZOBEYTHY, TVaT 4 r—F—DOREFTEN Lo 1xE s b00, BHHENIC
EIETIIN 1 & R 7o, BIfESR# " @ Construction Industry Development Act 73
BNTHE, TVaT 4 r—F —DOREMENID N Z2HT DX 128206 Lt

Q3 : 67.2 RIZBIT D, FfEHHI 2 WEE OGO X 4 I v 7 (RENEV#% 56
HLE) IR TE50TiE R0

A3 K TH D, RSN VIRIETIX, 56 FIXIEBK/R IR & 22 2 ATHEME A K& W,
BENHE, FIDIC OEHEESR L ZOMBEICOVWTHELAWZWE ST g,
ZDO—JT, FMROWHEITY FEIC I VMEETH TE 5, B2, (hEAFIFfiE s
ZWAT L CEMLAMMICEDL EVWI Z b d D,

Q4 : DBIFERHNOBEZHE L THREZ TT 2N TE DD, B2, WMEEZREN
WA, IR EIED L WD KO R Z AT DM ?

Ad: DB OKETEITH TTEHEFERIZESONTTFEINDIRETHY, BRAEBEBL -
Wrz T4 Loz L3y, (R, DBIE, B2RYFEOEELZRTZHOIT, Y
FEUT P LZENERD LR, BN EB 2 -#A oIS 27272t 3buEs L
E25,



C1l:

Q5:

A5

WA DORRIZIE, DBO7 R ALEL TETDARAT —7 RV —INAEORSHE
STITENTHZEREELEX S, AR, JICADNZOLH I —%BAEL-Z
CIIREEWRODHLZ L THDHLEEZ D,

DB OFEEICKH LT HOYEERARTH L 5E, MOLFEFEILL DL 5 IATHF
LHRETHLON?

WY HEE L, DB OBEICHREIND ZEICHETOLEND D, MRINDLZ L%
{5759 % Z L%, bad business practice TH DN, T D X 9 72IGE IO FH 1T,
PRAEGET 52 L EREZ, R TH O &N TH D,

Lk



nfr—2.4.1

BfEREHERrEHEE CDEHEHE (PAS)

1. HHEF: 20094 11 A 19 H. 17:30 - 18:15
2. %P7 : Phnom Penh Hotel, Cambodia

3. & : PAS (Port Authority of Sihanoukville)
Mr. Lou Kim Chhun (%)
Mr. Souk Kol Chenda (Project Administrator of PMU)
Mr. Sam Sopheap (Project Accountant of PMU)
JICA
RARERH - (R E B
JICA 74
RABE ORERE) . Ml (HATLE)

4. HENE

1) (PAS TlX 2N E TEAIHFORERILH 200 L ORI L) . BAEWICRED & 54k
DUIFEAE LTy, REDRMPITIE LR IX 20,

2) BARODary  Z7x—Rarhay NI, BBEEIFHICRR L X 5 &9 280
HYRESFHEL TWD, £DXH72ET%R5 DB OMLENETHE VLRV, C
Eoza b7 7 =DM ETIIAMIBEET 5006 Lvuy,

3) 15 {EMBED THEEL T, WFa L2y NOBERIL 8% ~9%FEHETH5S, DBD
BN 1.2%~1.3%THHRLHEHEATHLI S LR, 2084, DB O
HT 572012, avd vy NoOBEREZET 52 & 2T 2500 LitZeu,

4) B, VL — LG OREEITIa L NI A —Th D, FTOMP-OI-DIT, BIFEE
22 DB O A2 YA T 20X TRV EWVW IR T Z2 H o,

5) HEFEMET DL T X—27 L SEZ BZ TIZENT DB 2R ETIHEL > TEY
2009 4F 10 HIZELEIN TV ADRHMR S CIIRRE TH D, TFERMY: (ZHX—
FLVEfEEYE) T DB OFEHEZRBRANCEETHI WO T U AREZ LN D
L7,

6) DBIIHLARTTIZESTHLWHIETHD DT, £DEAIZIZ MOEF (Ministry of
Economy and Finance) DA ENNLEL 25 L bild,

Uk



nfr—2.4.2

MfEREH e E D@EstEciE (PPWSA)

1. HEF: 20094 11 A 20 A, 8:15-9:30
2. T : PPWSA 3% 77. Phnom Penh

3. 214 : PPWSA (Phnom Penh Water Supply Authority)
Mr. Samreth Sovithia (Director of Planning and Technical Department )
JICA
KA (FHEE B
JICA 74
RABE ORERE) . Ml (HATLE)

4. THRENE

1) BfFE, =n—2KEFEL2FETTHDHMN, Intake EJRKSA T TA NETT7 T AD
B, HAKSE, R 78, ik A 7T A4 1% JICA OHEZRTIT-> T\ 5,

2) JICA A— 3 O THEEZHIL, BERICAILTTH D, - T, JICA MEFH LT
5 DB XEDHRITIT RV IT< WEBEZHbND, BRFL, HROTF A e P
DOFRIEMEH SN TWD D &b s, 2R TIThAROFELE LT adjudicator
~OMEOMFENIHE SN TWD, GRERTE : 2 ® Adjudication v A7 AldA F VU A
@ Statutory Adjudication &FE{ELL T\ 5,)

3) HrARTT TIL, DB T EZHIGAHMNEND, BN AR 51 (ADR) 23BURF
LEESN TN EIATHY, n— WV OMEETIIZINICECHENEY A E
n<Tnsd, DB O KiZix, MOEF (Ministry of Economy and Finance) B i# /3 & 5
Lhrp bbb,

4) FuYxr hOMBRFERERDOOICITNES GEE, 2 T E—, av
P LN) OF—LUV—IRNEHETHD, THLENNRZ 5ME%Z . AR L
£ ETHEBRHITIHFO L3I TE 5O TIEAWD, AROa Lz
M a7 78—y b2 LTWAIRD, REIZZWS, Ezxida—nm
woX, FEESCHENSZMLTE726 DB RAMEIR S EBbs,

Uk



wfr—2.4.3

BfEREHEhEEE E D@ENECHE (EJC)

1. HKF: 20094 11 A 20 H, 10:15 - 11:30
2. %P7 : EAdC F%P7. Phnom Penh

3. &% : EdC (Electricite du Cambodge)

Mr. Chan Sodavath (Deputy Managing Director, Planning and
Techniques )
Mr. Chhim Man (Head of PMO)
Mr. Im Songtech (Deputy Chief of High Voltage Section

JICA
KA (FHEE B

JICA Fi4&
RABRE GRS . Ml (HARTE)

4. THRENE

1) BRI TTIEDBITELER L TRV, PRI, EMHEZ° National Audit
Authority 25T 52 L0 H 5,

(f4H) DB Process (% arbitration <° litigation ® X 9 Z2{ERY# R it & CTld/p
<V EHBFHRE THLOTIEL A EDEBRERICBWTZITANLND LD TH S
LfELTWD,

2) EdC AEEL WD 7 ey=7 MIBEINNSWO T, PEEROBLS2 S DB I
Bz e b5, Engineer IC KD E CTHATIERW L Ebind, KO
TEClE. DB I IEZEICL > THRWV AT AL LTHRET 2008 L7,

GRAM) +oPHRTE 2,

3) KoK IFEEFEILZ, BOT R—RATEEESNTWSHD T, DB OFEHIT4 SPC D#
BRE LD,

GHAR) SPC & oy b T 7 Z— & OFKITH VT DB 23F 7T HE,

4) DBEAZAHALTHOICIE, —2?D DB A, BEROEEZFRERKICHET 2L, £
72. — A DB (one-person DAB/DRB) 72 ENRExHns GRHAEM),

Uk



1.

2.

T —

MfEREHErEEE C D@EstEciE (MPMUD

A . 2009 4 11 A 23 A, 9:30 - 11:00

%A1 : MPMU (Major Project Management Unit), Hanoi

3. ¥ . MPMU

Mr. Nguyen Sy Bao (Director)
Mr. Pham Dinh Tuan (Vice Director)
Mrs. Hien (Deputy Head of General Planning Dept.)

JICA
Botse (JICA A~ M LHEHT) . RAHRH - GREE R
JICA FHAM]

RKABE GRERT) . Mh=fp (AARTE)

4. THRNE :

1)

2)

3)

DB 38 LW FFRFIETH D72, ZORMIZH - TE, BEHICL->TEDO X
D IRMREN 8 D DI ETH DB H D, (MPMU)

HEFICE > TOERE, MEMIIRTOIIRNETH D, REOFHIITEH0H F
TRELZR>TLED, LOLAENL, MFOLZOHECKTIE, DBIIREEICE->TH
AR TFIHEL L TEKL LTS, DB ORI, TEOFERETI 4 2 51 I s
HTLITHDH, ZHUTJICAIZE o“C%;T% AN—=A R N EARET DB S0 S
Do MDPESCEHANTIER L2 HE . RIRE TITIIZ RARRMZZE L, fRE L
TREZIERL2EMEART D L JZEZDO (FAAE)

DB & H O3 FEE A5 O A G EIL, BRI D BoQ O HIZ Provisional Sum & L
TRBEEMR L, ZINOILA FEREZEZOND, ZOHE, BEZ IO TEE
el 9 20372 < 7D, FEAFAHEDIIOVWTIE, FAEIL DB IR EEH %
RSO TIZRIALTNWD THA D Z b, fERE LT DB #HITRFFIEE N
AT L LiIhbtE\EZOND, FAEH)

DB #E AT 256, ZOEMIL R L br—r TOIN—SNLIUNEN DD LER D,
7 L—ADRHE i?ﬁﬁ%iﬂ%%téﬂ\ DB OEMITHEE LREHENPETART L L
(T2 B0z, FEIEHITL > TOREZMMALT 2 2 LI REEETH L (MPMU)

AN R F LD legal framework [TEHEE DL D LT RKE/ENRH Y . DB OEAZ)
legal framework Z WXL T HMERNH L EFH 26N DL, XM AOD Law on
Construction {235\ T8 DBIIHE LTy (MPMU)

2.4.4



4)

5)

6)

%< OET, MEESCEMHANED LN TWHDH2, DBAZALOHIEICHR LZY
HARL7Z0 925 2 L7V o T2 )y, DB OREDOHINIERKNCIE S EEFHET
HV ., DB OWREE Rk E LT arbitration <° litigation [ZFHET 5561, K&
ER 2R 2R b DO Tidev, GRER)

MPMU i3~/ A T ARZEZES (Hanoi Peoples Committee) O FiZdHH ., MPMU 23
AHIICRETE RN L bE, BURIZBWTH, RO 7 rt I ARER
EMIA LTV, Engineer DILTEEZFBOLNE WV r—2AR3H 5, DB OEHIZ OV
TH MPMU 2 E ISR D Z Eid#E LY, (MPMU)

Engineer’s decision & DB decision & OFHE X2y, (MPMU)

fEk > FIDIC 2204 % 1%, Engineer IR EEDT—Y =2 FThb—HT
impartial 72%H 2 RS EWIIGICH -7, ZORGUE, LIT LIE impartial
RREELETLHERNE2VES, *F LT DB IE, BEHELFATEOXUSTPHAEDOAE
BOLETREL, XHBLWENLRINDLOTHY, 5847 impartiality 23R
SINTWD, GRER)

DB A AN —=OEEITED L S ITELNIT I Vo (MPMU)

FIDIC TIXEEEIZHOWT, BESCH A FT A FRIT TRV, BEHR LFEAENH
COEFEzAT LA A=z fE L, 3 AF GER) FMoEEETL, HLE, 3
HLBMOEEETL2E AR TH D, BEENREMEIZOVWTE, 24220V =
TELEREERR LT D2 ENHRZ N, A AN—DREIIHIZ > THHERET &
(I, DX =B REEDRKI Y FH D advocate (FrEA - RBEAN) TIIENE W
2ZEThD, GREM)

Uk
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BEREHERrEHEE Cn@EstEcix (MPD

1. HEKF: 20094 11 A 23 H, 13:30 - 15:00
2. AT : MPI (Ministry of Planning and Investment), Hanoi

3. ZIN#F . MPI
Mr. Dang Huy Dong (Vice Minister)
Mr. Le Van Tang (Director General, Public Procurement Agency)
Mr. Nguyen Xuan Dao (Deputy Director, Public Procurement Agency)
Ms. Vu Quynh Le (Director, Center for Procurement Support)
Mr. Nguen Hoang Linh (Foreign Ecomonic Relations Dept.)

JICA
Yotse (JICA A~ M NHEHT) . KASRHE - GREE R
JICA i

KALE (REKRT) . =i (BARTE)
4. RN :

1) PMI TiIA4E 5 A2 HCMC TBRife =#17- DBF (Dispute Board Foundation)=:{#®
DB & X F—icH4 a B EE7, DBIZOW T, MG OMRIERES T TidZe <, #
FOTPUHEEZA L TND ZEICRWICERLTEY, BERICKRES2EE2 L0
THOLEE LTS, HEIZBWTIL, FENLHEARLTIC DB O ILD - T
Vol LEWTEY . ZOHHICHONTIIHREIN TV L bDLEZX D, (BIKE)

2) AHBOATyTLELTUL, My hFuv=s bah BiF DB 07 r& X & #%6k
L, EOREFFETDHZ L ZBELTWV A A TVREHETDBAHED 5 £ @
IR DD eMnD, N ry FFRY ey FOBRETHEITAT ) LEN
B 5, [FFFZ, MOT (Ministry of Transportation), MOC (Ministry of Construction)
o7 u vy b EEES MOJ (Ministry of Justice)? DB d 7' ut 2% K < #
T2 ER DD, (FIKE)

Moy hTayz7 B EFoREHEIZOW T, JICA BEICEMZE->TEY .,
AROPFHBITZO—EBRELTEBLTNDL LD THD, (JICA)

3) X512, adjudicator DOEEDMENH 5, adjudicator DAV 72 WBLRIZEBWNT,
HBHEO B WEE 7 12 21X DB O KOOI MELRNETH S, F7-. adjudicator
DBERIZHOWNTIE, N M T ATEYmINE A D adjudicator (K fFH S 5 2453700 & A

bID M FRICIZ e — AL ? adjudicator Z B L L2V, T35 OFREIZKR LTI
MPI Ti%. PPA (Public Procurement Agent)3 & U8 CPS (Center for Procurement



4)

5)

6)

7)

8)

Support) B HLLH R EEI A R 5 L E 2 D5, (RIKE)

LHIETIE DB 2HERICHRET D LIZR>TVAICHLELL T, MEh0HE
THRETERWESITE 2 7500, (MPI)

AL, BRYFEE EIEE LFEAE) PEETHIIEIAEETH S, FIDIC Yellow Book
(Plant and Design-build)<° Silver Book (EPC/Turnkey) CiZ. 35 2R %4 L T 5 DB
X35 Ad-hoc DB &7 o TWnd, LA LA 5, DB ORI G TEIHEREIC &
L2EMmB, wAE DB EZRET LI L AHRT D, FHER)

KRR+ 72500 adjudicator IZFFET 5 DA, (MPI)

TUT TRBEESCY VAR R T v VOEWAM BN D, BT H = > Tl
FIDIC, ICC (International Chamber of Commerce)) BRBF (Dispute Resolution
Board Foundation)lZ#(T-2 K5t 3 52 L b T& 5, GHER)

DB OPELZHFFT 5 £ TOMIT, HRE T THFEZMkGET 500 (MPI)

FERAFIITELMG T AEB LA D, ZHUL arbitration I[ZBWTHEETH S, GH
)

DB O 2o\ T, BARDOIURIZE S Th D7), (MPI)
AHARTIZDBIZEL L TWARWORBIRTH S, (FHER)
DB A /3—dE (Immunity) 2OV Ty, (MPI)

DB AU N—OREIFHERSNDINE THDLN, BEIIIFEEOERICL S, A
1)

Uk
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MBEREHErEHEE CD@EsHEciE (MOC)

1. A : 2009 411 A 23 A, 15:30 - 17:00
2. AT : MOC (Ministry of Construction), Hanoi

3. Zh# . MOC
Dr. Pham Van Khanh (Head, Department of Construction Economics)
Mr. Pham Khanh Toan (Deputy Director General, International
Cooperation Dept.)
Mr. Nguyen Thanh Tung (Official)

JICA
Botse (JICA A~ M LHEHT) . KRAHRH - GREE 2R
JICA FHA M

KAMRE GRAASE) . M (AATH)
4. WAL -
1) DAB OEMIZJICA 7r v =2 N TIINZAESLM (obligatory) ThdDHD7H, (MOC)

#1 Sample Bidding Documents CTIIFENAE & 72 > 72 23 2B Tld 7w, [HIK CiZ DAB
IZoption D—DTHoT=MN, [HEHE| LRoTo b WVWIBEKRND, =27 U AFRR S,
GiEE)

2) DB OBEAIZHOWTHEEOERIFMMTTH LD, (MOC)

THEOFERUANTRF NI I D Z EDNERROMELETH S, Arbitration Tl E
TICHRER DD L 2> TREFOAMET HHRFRAbRBL R D, SHIT,
GO TIHERE L RIEF OMIE L /2D, DB IZBYFENDLDOEFEICLY informal
advice/opinion Z$E~ 7T 5, ZAVE TORERTILIZ L A EDIGE informal advice %
T ThIIRE Lo, GAER)

3) DB DOEMICHOWTHBHBEW -V, (MOC)

DB ®»#HiZ. @O retainer, @ daily fee, @ reasonable expense 7>5H 725, fee {ZD
WL, FIDIC TIdHEAEITER T Tvienas, HEROBERITH % ICSID (International
Center for Settlement of Dispute) DFE/REEICFAE TEX 5 & LTV 5, BIEDOHEREEIT
3,000 USD/day T& V. H%HD retainer I% 3 A4y fee THHA, BETIT 1 A4y &
LTS —ABMRITn5D, o, RIICE > Tsite visit OfREES T2 &%
I X MEICAZI TH S, 2 LTH4AeFIT adjudicator & DRRWIRE TH S, G
)



REFATE, TrV=7 FOSENTNIEERE SRV —ABE L PifdkiEL
Ko T, DB OEAIZIEN— FARENEED D, Engineer OHUMIZ AT H A
YR EORREICR BIRNE DTS S iy, KEWE R T vy = 7 b TalAT 2 FhiE L.
DB OHMMEEFGRET 2 Z L ARETH L LIlbid, (MOC)

Uk



wT—2.4.17
MfEREHErEHEE C D@EsNEciE (PLND

1. HAEF: 20104 1 A 26 H. 14:00 - 14:45
2. 77 : PT PLN E=51(EAE A

3. Z# : PT PLN

Mr. N. Setiawan (Deputy Director for Construction Procurement
Supervision), Mr. Dansnulma, Mr. Suriawan S., Mr. Reisal R. H., Mr.
Alland Asqolani, Mr. Christyono, Mr. Peter Cunningham

JICA A > R 7 BT
Mr. Strisuno

JICA FH4&H
RABE RERS) . Ml (HATLE)

4. HRENE

1) PLN TiX DB ##EALEZREZEM L7272y =7 MIZRW, - T, DBIZOWTIE
REHED L<HMI N TORWIRGUIZH D (PLN),

2 TVaT4r—Z L LTEDRRRAMNT XA Z TV THDHDH (PLN),

3) FIDIC Tl President List & LTI B0 4 DT ¥V aT 4 r— X & AFKLTWND, LML
72N BAET A AR LT O T, FIDIC Tid4[E d Member Association (1 > K5
7 TIZ INKINDO) 2N EMFERZ1TH Z £ 12 L Y National List Z#/Efk L., 7V =25
AT =B EPFRTDHI L EHEL WD, SRIOWEREE T, 7VaT740—4F
FRDTZODEM & EkFEEEABI () 2T 22L120-TBY, Zhboo
LEBA L RRTTIZBWTHBIEHTE 525 FHEH),

4) FEfEPoTrY s MT, @S DB EZE AT S I LIEAEED (PLN),

5) FRIMEENEE T, RETHZ EIMLEEIT 2V, LrLaens, DB OF)HR
X, ZOMFTUHEREIZH Y . LERKNOIIBRE ) HXET 5 standing DAB 72381
B THD Z LICEEIRE W GEIAR),

6) MEFIZBWT DB OREITEE NS DH (PLN)

T Wi Thd, ZDOZE (fh#E0HENTBWCEHLE U THEHAZNATHE) 25 DB OMER
BERZF AL —KHTHD FHEH),

8) DBEMOAHMNBEHHL L THLDOT, "M ry hFrY = MIOWTIRER
3 d % (PLN),



9)

S OMERZEMNTIZ, DBREAIN TP ZEIZRDEA D, HliX, BIEAMLE
MCThHd, 7V kI EGFBETIX, JICA Sample Bidding Document (2009 4
) ZEFH L DB HEAINTWS (PLN),

Lk



nfr—2.4.8

MfEREHEreMEE C D@EsNEciE (RDA)

1. HEKF: 201042 A 1 H, 9:00 - 10:00
2. %A1 : RDA F5%71. Colombo

3. 2/1% : RDA(Road Development Authority)

Mr. S. Meihandan (Project Director, Southern Transport Development
Project)

JICA
KAEH 7 GHEEHEF) . Ms. Namal Ralapanawe (JICA AU 7 > &
)

JICA A
KRAERE GUERRY) . Mhasfh (HARTE)

4. HRHNE

1) Southern Transport Development Project Ci, 4 2O TH/Nv 77— MR H 0 | FIDIC
Red Book 1987 FffiC DB Z#EH A L2 DAEH L T\ 5, DABIEZ 3 AHITHY |
TRV UNNDT P aT 45 —2 =% L TND, 200y —IIZ 20 TIEH
KDy N7 H2—=LRHLTNWD, ZOWN, 150D/ v — 3 DB’s decision 73T
=Ho0, AEINTIHEME (ICCL—L) THREFTHDH, DB DERTENEZIIE
FIXFEITL TR, o, DRy =T 5~6 D7 L— AITK LIHER - 2>
N7 7 B —=ZNEIUTHF « ARIOFENHTND 2, ENbIEEHRRZITANTH
RV, ZOHBELREFEICANRED (2 8T 7 2 —~OEHDOIZINE RO DG
D) w#IFTET, FREHZ L LTHLZWZLELI E LTS (RDA),

2) DB’s decision (Zff#k7e EDOEHEDO AT v 7 TEEINRWRED ELH Y FEE 2R L.
B Y F35 12 DB’s decision 2 5F 3 A RENHDH Z EICHHET HXENH D GHAER),

3) AU T AT, AMLEKEDOEKESZMFOEEIZYS -V Attorney General (I
EE) OBRZRODLMENS D, Attorney General 75 iE, —KHIZEE < D=2 A
YRR ER, ey NEBKEREE LTI EEETLILENS D (RDA),

4) Attorney General O OFEREII L NI 7 X —IlHEINTWHOTH S0 GRE
), J&1EH TH D FENif%R & Attorney General & DARAEITH < F THWEI /2 Tioe =
ThHDOT, ar b7 7 X —ICfETHHETRO LR LTS (RDA),

5 AVUTUHADT VT 47— OWM B EEIL 300~500 % KL TH D0, EFABEE
DG LR THERWER L TWD, AT P aT 4 r—2DERIIT 74—



6)

AT LTI E KT S (RDA),
IHETORRNSIL, DAB OFEICHOWTERZE > TV, SN RELTHH
T aT 47— EADTENE D D7 —ANE L, FOTHEEN RSN T
WRWEET S, 2, RV T IADT V2T  r—F ORISR A&
FoZ L2355 (RDA),

Uk



wnfr—2.4.9

BfeREHEhEHES & D@EskEcix (DERD

1. AWK : 201042 H 1 A, 11:00 - 11:30
2. 3577 : Department of External Resources (DER). Colombo

3. Z/i# : DER, Ministry of Finance and Planning
Mr. K. T. I. Premarante (Assistant Director)
Ms. Ajitha Batagota (Assistant Director)

JICA
BIPRERR (JICA 2 U Z > I H85HT) . RARERH - GREE EEER)
JICA SR

KAEE RS, e (BARTE)
4. MHRENE :

1) DER ZMEREMFEO R —» F LTEO M I > T\ DT, DB OiEMHIZE
T HFEREICONVTIR IFBE L T e\, IR E oS H 42OV Tk, 2007
FEIZETLES YT o0 kT r Y27 MEBWT, BETHICED MG RAE
L EWIRIfRR SN2 o T2 DT, BN O _EEREES 23E - 72 Assessment Committee 7>
LRSS ENTZ, TOSAURMNRTZ > T DR EEHEIREE > TV DB L |
WTWs (DER),

2) DAB O XM fE#K T eligible cost SHEXTERWDEA 9 ) (DER), DB % JICA
® Standard Bidding Document (2009 Ffix) TIEHEZmE R L L TEAINTEY,
DB OEHIIMERE LB 2 Hivb T2, eligible cost &£ B X TRWEHW LT\ 5 G
HHD,

3) DBOYAT AEMIIRVEDLEEZD, TOBEMEZ ST D121, @EOFEH)
5DBABRWHEAELEHLHEEDAA N s I 2 b= a ATV, DB BSEERIZE -
TEMARLDTHS - LB MRT BLERD S LR TS, B TRIHE 3,000
K R OHIM R CH S LET S (DER).

VS



wfT—2.4.10

MfEREHEhEMES E DENECHE (CEBD

1. HEF:201042 H 1 H, 14:00 - 14:30
2. 377 : Ceylon Electricity Board (CEB), Colombo

3. &% : CEB (Transmission Projects Branch)

Mr. G. S. P. Mendis (Deputy General manager, Transmission Projects)
Mr. Palitha L. G. Kariyawasam (Project Manager, Karewaplapitiya
Kotugita Trnsmission Project

JICA
KAFH 1 (GHZE ) . Mr. Pyiyantha Senasinghe

JICA Fi&
RABE RS . sl (HATE)

4. THRENE

1) CEB 2SBGF 2T, BURe A CIRA RS FHITAE L TR EHEL TV D
(CEB),

2) DABIZoWTIEZED a7 MIBLSEMFETE 573, CEB R/ TIivE TiZ DAB %
A LRERII 2 EEbivd, DB 28 AT 55413, YUmlE ad-hoc DB TRWO
TIERWNEE S TWDE, 72, AV T U DANDT V2T 4 75 —ZIIRIE+55 70888
ZREATORVDTIERWN ST D, AV FZ U OERIESE DB a7 7 b
EERZTEI>RZEEFRVNTHAS (CEB),

3) ARUTUHTIIMFRITER L TEY., R Tt 22—l 4 » AR OE R
Ea—2E2RMEL WD AHD 2 N\OHBEIZZOa—2%2ET LTS, (CEB),

4) EOEICNL T | BRI O W CIRIEEZ OB S LB L 22 5 5 28, T
AR DWW TIEFEMAZ OB MR NETH L EE 2% (CEB), 7VaT 47—
HITHEIMHEDERZ LV I Ewm D 52, 3 Al DB OBAIZ, 14 GER) ITIEER,
fthod 2 ZIFHANE ETDHONR, NTUARBOOTIERONEBEZ D, FI-EEER
WAHEMFOTIIT, HHTERFTH-Th, FORBEMMREZR L TWDH AN
il fevy FAERD,

Uk



=24 11

MfEREHEhEEE E DENEcHE (NWSDB)

1. AR : 2010427 1 H, 16:00 - 17:00
2. AT : National Water Supply & Drainage Board (NWSDB), Latmalana

3. Zn# : NWSDB

Mr. H. G. Tilakaratna (Additional General Manager, Water Supply
Projects)
Mr. M. K. Hapuarachchi (Project Director, Secondary Town & Rural
Community Based Water Supply and Sanitation Project)
Mr. M. M. Umarlebbe (Assistant General Manager, Japanese Projects
Unit)

JICA
KALLH - (&) . Mr. S. arinda I. Elapata (JICA XU Z > H 5
BT |

JICA A
RABE ORERE) . Ml (HATE)

4, MHRENE :

1) BifEhE TELREIZ % 5. Secondary Town & Rural Community Based Water Supply and
Sanitation Project (ADB @l'&) 1Z16 D v T 7 b RXwr—U b b0, BKE
X MDB iz i L CEY, 3 Afil adhoc DB WNEAINTWND, TVaT 475 —H
T2 TRAY 70 N Th D, Engineer (IHEFLEMOEENHED TND, ZTHETLH
D 4es DABIZAFES dL, MMABENCED S 7 L— L Th o 7ons, mAERITIZMHIRIC
17> 72(NWSDB),

2) DB o=zt MNIEMET 50, MEIL standing 7> ad-hoc 7>, DR TH D,
NWSDB 7' 1 v =7 MI/NEEED S DB NO T, standing DB O I I3 EEEE S
HEZAND D, INBBEM:TIX standing DB #JEA4 2 Z L OfEEA R LI W
OTIEZWrEBbivs (NWSDB),

3) FIDIC Yellow Book (Plant and Design-Build) TiZ ad-hoc DB 2388 31TV 5203,
DAB O#h % e KFRIZHRE T X 5 D1E<01L Y standing DB TH 5, L ad§kE ko
FIVEMTIE, FIDIC Silver Book (EPC and Turnkey) 3¢ & CH Y . ad-hoc DB
Tholeh, Y EFOAEICL VYW LY standing DB 25X E 72 &9
Blnd o FEAEH),

4) TVaT 4 —ZOEEICOWTL, ar N7 ¥ —PAEETHIEANEAN G 3



E) 7VaT 4 =2 LT ERREMEEDNL S, a XA FAMEPREE RS
(NWSDB),

Uk
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DAB Questionnaire

Study Team of JICA DAB Promoting Project

Q1. Which entity do you belong to?
71 Government / Government-owned company
Contractor
Consultant
University / Research institute
Others ( )
Name of organization (

O oo ad

Q2. How was today’s presentation? (Please check all that apply)
(1) Interesting?: [extremely [1very much [Jfair [Jnotvery much [Jnotat all
(2) Useful? [extremely [1very much [Jfair [Jnotvery much [Jnotat all

(3) Clear and easy to understand? [ extremely [1very much [Jfair [Inotvery much [Inotatall

(4) Others (

Q3. Are you willing to adopt DAB for the project you are / will be concerned?
[ Yes, | want to adopt DAB. ———> Go to Q4.
71 No, | don’t want to adopt DAB.
. PLEAS. . ﬁ Go to Q5.
[ No, I will adopt DAB if certain issues, which | am concerned about, are cleared.

Q4. (For the persons who have selected “Yes” in Q3)
4-1 Why do you think you want to adopt DAB? (Please check all that apply)
(1) I know well about benefit of DAB.
(2) | think it works well in my country.
(3) DAB cost is reasonable.
(4) |think disputes / conflicts likely to happen in the project.
(5) Settlement of disputes / conflicts by ourselves is difficult without DAB.
(6) DAB most likely make fair decision.
(7) Though there are few adjudicators now, it can be promoted through proper training and
monitoring program/ system in my country.
0 (8) Others (

N Y B O A

4-2 Which is the BIGGEST reason among those above?
Choose one reason and fill in the number:  ( )

Q5. (For the persons who have selected “No” in Q3)

5-1 Why do you think you don’t want to adopt DAB? (Please check all that apply)

0 (1) Idon’t know well about DAB.

(2) 1 doubt the effect. / I don’t think it works well in my country.
(3) DAB costs high.
(4) 1think disputes / conflicts are not likely to happen in the project.
(5) We can settle disputes / conflicts by ourselves without DAB.
(6) I’'m afraid DAB might make unfair decision.
(7) It’sdifficult to find adequate adjudicators. / There are few certified adjudicators.
(8) Others (

O O0Oooogogoadg

5-2 Which is the BIGGEST reason among those above?
Choose one reason and fill in the number:  ( )



nfr—2.5

Q6. How much are you willing to pay for the adjudicators?

About US $ ( ) / month for the Retainer/Adjudicator

About US $ ( ) / day for the Daily Fee/Adjudicator

Any other payment method for remuneration?

( )

Q7. Have you ever made or dealt with claims in the projects financed by JICA/ JBIC / Multilateral
Banks including ADB / World Bank?
O Yes, | havee. ———> Goto Q8.
U No, I have not. —>  Go to Q9.

Q8. (For the persons who have selected “Yes” in Q7)
8-1 What is a typical claim experienced during construction? (Please check all that apply)
1 Possession of the Site
Unforeseeable physical condition
Late notice/instruction by the Engineer
Delay in payment
Price escalation
Variation
Others ( )

O O oo ogad

8-2 How were those claims settled? (If claims were more than one, please check all that apply)
Engineer’s decision

They were settled by negotiations among Employer, Engineer and Contractor.

They were settled by DAB.

They were settled by arbitration.

O They were settled by litigation.

O 0o o™

8-3 Please describe the difficulties you thought in making /dealing with the claims.
(Technical issues, negotiations, costs, time, documents, languages, etc.)

Q9. Regarding the growing importance of DAB, JICA is now considering supporting schemes of DAB.
What kind of supports do you think are necessary for you to adopt a DAB in your project/ or to
promote DAB process in your country?

Q10. Any other opinions / comments on today’s seminar or to JICA will be appreciated.

THANK YOU very much for taking your time!



DAB (Dispute Adjudication Board) #2+—
For—k SR

#ft—26.1

Nos. of participants 77
Total nos. of the answer 44 57%
Q1 |[Title (1) Government 33 75%
(2) Contractor 2 5%
(3) Consultant 7 16%
(4) University / Research institute 0 0%
(5) Others 2 5%
Q2 Impression extremely = very much fair notvery | notatall [Average¥
(1) Interesting 6 26 9 3.93
(2) Useful 3 30 7 3.90
(3) Clear and easy to understand 4 14 14 1 3.64
(4) Others 1
Q3 [willingness to adopt DAB Gov. _ Contractor__Consul. | Others [ Total
(1) Yes, | want to adopt DAB. 10 2 6 1 19
(30%) (100%) (86%) (50%) | (43%)
(2) No, | don't wanto to adopt DAB. 3 0 0 0 3
(9%)  (0%) = (0%)  (0%) | (7%)
(3) No, I will adopt DAB if certain issues are cleared. 18 0 1 1 20
(55%) (0%) (14%) (50%) | (45%)
Q4 [The reason to adopt DAB Reason Biggest reason
Gov. _ Contractor Consul. Others | Total | Gov. Contractor  Consul. Others [ Total
(1) I know well about benefit of DAB. 3 2 5 1 1
(30%) (33%) (26%) (17%) (5%)
(2) Ithink it works well in my country. 5 2 7 1 1
(50%) (100%) (37%) (50%) (5%)
(3) DAB cost is reasonable. 2 2 0
(20%) (11%) (0%)
(4) 1think disputes / conflicts likely to happen in the project. 5 1 5 1 12 2 1 2 1 6
(50%) (50%) (83%) (100%)| (63%) | (20%) (50%) (33%) (100%)| (32%)
(5) Settlement of disputes / conflicts by ourselves is difficult w/o DB. 4 1 1 6 2 1 3
(40%) (17%) (100%)| (32%) (100%)| (16%)
(6) DAB most likely make fair decision 3 2 1 6 1 1 1 3
(30%) (33%) (100%)| (32%) | (10%) (17%) (100%)| (16%)
(7) Though there are few adjudicators now, it can be promoted... 2 3 5 2 2
(20%) (50%) (26%) (33%) (11%)
(8) Others 1 1 0
(17%) (5%) (0%)
Q5 [The reason not to adopt DAB Reason Biggest reason
Gov. | Contractor  Consul. Others | Total Gov.  Contractor  Consul. Others | Total
(1) Idon't know well about DAB. 8 1 9 2 2
(38%) (100%) (39%) | (10%) (9%)
(2) 1doubt the effect. / | don't think it works well in my country 5 1 6 2 1 3
(24%) (100%)| (26%) | (10%) (100%)| (13%)
(3) DAB costs high. 14 1 15 6 1 7
(67%) (100%)| (65%) | (29%) (100%)| (30%)
(4) 1think disputes / conflicts are not likely to happen in the project. 6 6 3 3
(29%) (26%) | (14%) (13%)
(5) We can settle disputes / conflicts by ourselves without DAB. 3 3 2 2
(14%) (13%) | (10%) (9%)
(6) I'm afraid DAB might make unfair decision. 5 5 1 1
(24%) (22%) | (5%) (4%)
(7) It's difficult to find adequete adjudicators. / There are few certified 9 1 10 3 1 4
adjudicators. (43%) (100%)| (43%) | (14%) (100%)| (17%)
(8) Others 3 3 1 1
(14%) (13%) | (5%) (4%)
Q6 [Payment Total | Gov. | Contractor Consul. Others
Retainer fee (US$) 500 1 1
( Average 2,740 ) 900 1 1
2,000 2 2
3,000 4 4
5,000 2 1 1
Daily fee (USS$) 30 1 1
( Average 1,061 ) 100 2 2
200 1 1
1,000 1 1
3,000 2 1 1
Q7 |Experience of claims Gov. _ Contractor__Consul. | Others [ Total
(1) Yes. 9 1 4 1 15
(27%) (50%) (57%) (50%) | (34%)
(2) No. 21 1 2 24
(64%) (50%) _(29%) (55%)
No answer 3 0 [ 1 [ 1 5
Q8 [8-1 Type of claims Gov. _ Contractor__Consul. | Others [ Total
(1) Posession of the site 1 1 2
(11%) (25%) (13%)
(2) Unforeseeable physical condition 3 1 4 8
(33%) (100%) (100%) (53%)
(3) Late notice / instruction by the Engineer 1 1 2
(25%) (100%)| (13%)
(4) Delay in payment 2 1 1 4
(22%) (25%) (100%)| (27%)
(5) Price escalation 5 4 1 10
(56%) (100%) (100%)| (67%)
(6) \Variation 6 1 4 11
(67%) (100%) (100%) (73%)
(7) Others 0
(0%)
8-2 (1) Engineer's decision 4 1 5
Settlement (44%) (25%) (33%)
(2) Negotiation 6 4 1 11
(67%) (100%) (100%)| (73%)
(3) DAB 1 1
(11%) (7%)
(4) Arbitration 1 1 2
(11%) (100%) (13%)
(5) Litigation 1 1
(11%) (7%)

*Average points are calculated by giving "extremely" 5 points, "very much" 4 points, ... and "not at al" 1 points.



Commented answer

wf1-2.6.1

DAB Seminar Cambodia

Q2 Impression (4) Should be more activity Government
Q4-1 Thereasonto  (8) DAB seems to have function of judgement. Game with judge is more proper for the project. Consultant
adopt DAB
Q5-1 Thereason not (8) The probabilities of the dispute is not much. We can establish other machanism rather than DAB by Government (NBC)

to adopt DAB

takina advantages of the DAB function and methods.
No experiences with DAB.
We do not have big project.

Government (MPWT)
Government (DPWT / MPP)

Q6

Payment

Should follow market rate.

I am not clear, but as you know the borrower wouldn't have much that's why they borrow so they don't
really want to pay more.

Payment should depend on the contract amount.

Government
Government (NBC)

Contractor (Daiho)

Q8-1 Claim / Dispute

Q8-3 Difficulties Technical issues 8 answers
about claim Time 7 answers

Cost 9 answers
Document 3 answers
Negotiation 6 answers
Cost (variation) Government
Design document is not clear, additional payment by increase of quantities and so on Government (MPWT)
Following Engineer's decision, we will discuss with the contractor and the presence of MEF and try to  Government (DPWT / MPP)
solve it amicablly.
If we have any problem, we may negotiate with contractor and consultant Government (PAS)
Negotiations: In making / dealing with the claims, negotiation is one of the most difficulties because Others (Public enterprise)
base for negotiations before the parties it might have advisory opinion from the parties mutual
agreement.
Costs: Cost-effectiveness, disputes arise the employer and consultant on the additional cost of claim
assessment / evaluation work.
Documents: Documents is also difficult thing for DAB, because without these, incompleted document
may occur or bad iudaement, review drafting recommendation etc. will be paid by hourly rate
For the time being with claims it look like dealing some problem that cannot predict as we want to Government (NBC)
proceed.
About negotiations it seem very important action to attract and solve problem that need to be solve
soon, but it look hard to find final solution.
About technical issues, it also cause complicate for finding one resolution

Q9  Support for JICA shall be responsible for the expense for DAB. / support financing. 4 answers (from Government)

DAB promotion

Training, education and technical support.

System / form a board in the country

It is depending on project scale and cost (with complexity of work).

Pay ???? DAB might not be affordable.

In my opinion, it might be good to have DAB to monitor the other dispute in construction. However, the
consultant selection may be recommended by JICA. Following guideline by JICA should not be worried
and no need to have DAB.

Execute about DAB program.

Introduce FIDIC concept or clauses that play important role in my project

DAB is very essential for solving disputes.

I think for this moment in our country can't adopt DAB, may in next 10 years. The way for solving the
dispute by compromisina between Emplover and Contractor.

Who guarantee the decision of DB is correct?

Who warrant independency of DB member? Self warrant is not safe.

JICA should promote and monitor DAB in different ministries.

5 answers (2 from
government, 3 from

2 answers (Consultant
Government

Government (DPWT / MPP)
Government

Government
Government (Telecom
Cambodia, MPTC)
Government (EDC)
Consultant

Consultant (KCEC)

It's good to have a DB in the project with a cost as low as possible. Higher DB cost will make the project Consultant (KCEC)

cost increase, therefore the funding agency has to pay for.
All projects must be needed adjudicators (by employed local DAB)

Consultant (KCEC)

In cambodia, we meet many of disputes, e.g. by land acquisition and land settlement for the project. So Others (Public enterprise)

it would be better if JICA able to promote DAB process, especially before the new project will be started.

If the cost is reasonable, we should adopt DAB in the project.

Communicationg with all concerning parties in issues need during working or process
Cooperation among are relevants in activities to be smooth.

Deep studying matter behind target to be implement to be going on

To believe of DAB activity

Government (NBC)
Government (NBC)

Government (FTB)

Q10 Other comment

The study tour to the site visit for the operation of DAB.

The concerned Yen-loan officials shall be invited to attend the seminar on "The position of DAB in FIDIC

and Practice of Dispute Board" in neighboring countries.

| think it's better to find other means other than DAB. For instance, JICA can suggest the borrower to
have other external site inspector which can do on site visit and report to the borrower, that will be
spend less. At the same time JICA can come up with other procedures or guidelines which can be as
effective as DAB by applying or adopt the good points of DAB. By the way the probabilities of the
dispute is not much. So it's better to prepare other solutions or prevention rather than DAB.

(continue) In my opinion, it's better to reinforce the criterion in the contract and force the contractor to
pay more attention by putting some other condition and pressure on them to reduce the possibilities of

dispute. The criterion in the contract have to be more clear and the cost of the dispute should be paid by

the side who breach the contract or fail to achieve.

Very good.

Very inportant seminar and 1st time conducted in cambodia. Especially DAB project cycle
(implementation and disbursement).

JICA should help cambodia for DAB when Japan ODA loan provided to cambodia in future

Government (PAS)

Government (NBC)

Government (NBC)

Government
Government (MPWT)

Government

| am appreciated to join this comprehensive seminar today. However, the seminar text will be more and Government

more useful for participant.
The seminar provide the solutions to solve problem appearance after signed the contract.

Government (Telecom
cambodia, MPTC)

The seminar has given us the new approach for including in our planning in next project with the quality Government (EDC)

result and transparency.
I think JICA should bring some expert that could bring over good idea or knew knowledge and could
apply to cambodia situation, such as arbitration. Moreover, should bring something that similar to

cambodia law and environment

Government
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Commented answer DAB Seminar Cambodia
Q10 Other comment It is more understandable if the presentation compare arbitration (such as chember of commerce in Consultant
(Continue) Paris) method and DB. Time consuming, cost shall be different between them. | want to know more

merits of DB. Also comparation is necessary between average number of DRB reference of the project
with DB and without DB. If DB can't find seeds of problem even they had several site visits, DB will be

penaltied?
More seminar is better. Consultant (KCEC)
It good. New information in cambodia. Contractor (Daiho)

Itis 2??? for us to participate in this seminar today. It gives us the awareness of the pfocess of ODA  Government (NBC)
loans and how to solve the problems arising among employers, engineers and contractors DAB

process. Thank JICA for this seminar.
It will held this seminar next time. Government (FTB)
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Nos. of participants 157
Total nos. of the answer 52 33%
Q1 [Title (1) Government 38 73%
(2) Contractor 1 2%
(3) Consultant 5 10%
(4) University / Research institute 2 4%
(5) Others 6 12%
Q2 Impression extremely = very much fair notvery  notatall | Average’]
(1) Interesting 2 23 16 2 1 3.52
(2) Useful 4 20 21 3.62
(3) Clear and easy to understand 3 18 21 1 3.53
(4) Others 1
Q3 |Willingness to adopt DAB Gov.  Contractor Consul.  Univ. | Others [ Total
(1) Yes, | want to adopt DAB. 9 1 4 1 3 18
(24%) (100%) (80%) (50%) (50%) | (35%)
(2) No, I don't wanto to adopt DAB. 8 0 0 0 1 9
(21%) (0%) (0%) (0%) (17%) | (17%)
(3) No, I will adopt DAB if certain issues are cleared. 22 0 1 1 2 26
(58%) _(0%) (20%) (50%) (33%) | (50%)
Q4 |The reason to adopt DAB Reason Biggest reason
Gov. _ Contractor Consul.  Univ. | Others [ Total | Gov. Contractor Consul. Univ.  Others | Total
(1) I know well about benefit of DAB. 6 1 1 1 2 11 3 1 3
(67%) (100%) (25%) (100%) (67%) | (61%) | (33%) (100%) (17%)
(2) 1think it works well in my country. 4 2 1 7 1 1 2
(44%) (50%) (33%) | (39%) | (11%) (25%) (11%)
(3) DAB cost is reasonable. 3 2 1 6 1 1
(33%) (50%) (33%) | (33%) (25%) (6%)
(4) 1think disputes / conflicts likely to happen in the 9 1 3 3 16 6 1 1 2 10
project. (100%) (100%) (75%) (100%)| (89%) | (67%) (100%) (25%) (67%) | (56%)
(5) Settlement of disputes / conflicts by ourselves is 9 1 2 2 14 2 1 1 4
difficult w/o DB. (100%) (100%) (50%) (67%) | (78%) | (22%) (25%) (33%) | (22%)
(6) DAB most likely make fair decision 7 1 3 11 2 1 3
(78%) (25%) (100%)| (61%) | (22%) (33%) | (17%)
(7) Though there are few adjudicators now, it can be 4 1 3 1 1 10 1 3 1 5
promoted... (44%) (100%) (75%) (100%) (33%) | (56%) | (11%) (75%) (33%) | (28%)
(8) Others 0
(0%)
Q5 |The reason not to adopt DAB Reason Biggest reason
Gov. _ Contractor | Consul.  Univ.  Others [ Total | Gov. Contactor Consul. Univ.  Others | Total
(1) Idon't know well about DAB. 3 3 0
(10%) (9%) (0%)
(2) | doubt the effect. / | don't think it works well in my 17 1 1 2 21 10 1 1 2 14
country (57%) (100%) (100%) (67%) | (60%) | (33%) (25%) (100%) (67%) | (78%)
(3) DAB costs high. 20 1 1 1 23 4 1 5
(67%) (100%) (100%) (33%) | (66%) | (13%) (33%) | (28%)
(4) |think disputes / conflicts are not likely to happenin| 1 1 0
the project. (3%) (3%) (0%)
(5) We can settle disputes / conflicts by ourselves 9 1 1 11 3 1 4
without DAB. (30%) (100%) (33%) | (31%) | (10%) (33%) | (22%)
(6) I'm afraid DAB might make unfair decision. 6 1 1 8 1 1
(20%) (100%) (33%) | (23%) [ (3%) (6%)
(7) It's difficult to find adequete adjudicators. / There 15 1 1 3 20 3 3
are few certified adjudicators. (50%) (100%) (100%) (100%)| (57%) | (10%) (17%)
(8) Others 7 7 7 7
(23%) (20%) | (23%) (39%) |
Q6 |Payment Total | Gov.  Conwactor Consul. Univ.  Others
Retainer fee (US$) 1,000 1 1
( Average 13,500 ) 3,000 1 1
5,000 1 1
10,000 1 1
12,000 1 1
50,000 1 1
Daily fee (US$) 200 2 2
(_Average 1,350 ) 2,500 2 2
Q7 |Experience of claims Gov. _ Contractor | Consul.  Univ. | Others | Total
(1) Yes. 16 1 2 1 0 20
(42%) (100%) (40%) (50%) (0%) | (38%)
(2) No. 21 0 3 1 6 31
(55%) (0%) (60%) (50%) (100%)| (60%)
Q8 [8-1 Type of claims Gov. _ Contractor Consul.  Univ.  Others | Total
(1) Posession of the site 11 1 1 1 14
(69%) (100%) (50%) (100%) (70%)
(2) Unforeseeable physical condition 9 1 1 11
(56%) (100%) (100%) (55%)
(3) Late notice / instruction by the Engineer 4 1 5
(25%) (100%) (25%)
(4) Delay in payment 7 1 1 9
(44%) (100%) (50%) (45%)
(5) Price escalation 9 1 2 12
(56%) (100%) (100%) (60%)
(6) Variation 4 1 5
(25%)  (100%) (25%)
(7) Others 3 3
(19%) (15%)
8-2 (1) Engineer's decision 1 1 2
Settlement (6%) (50%) (10%)
(2) Negotiation 15 1 2 1 19
(94%) (100%) (100%) (100%) (95%)
(3) DAB 0
(0%)
(4) Arbitration 0
(0%)
(5) Litigation 1 1 2
(6%) _(100%) (10%)

*Average points are calculated by giving "extremely" 5 points, "very much" 4 points, ... and "not at al" 1 points.
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DAB Seminar Vietnam

Q2 Impression (4)
Q4-1 Thereasonto | (8)
adopt DAB
Q5-1 Thereason not (8) legal basic of Viethamese side is not available. 2 answers (from government)

to adopt DAB

| don't know the source of budget to pay for DAB, JICA should consider to include cost for DAB in the
non-refundable loan aareement

It is necessary to have quidline for application of DAB by local budget

There is not so much effective information about DAB in VN

Not allowed by Vietnamese financial mechanism

2 answers (from government)

Government
Government(PMU of Second
Hanoi Drainage Project)
Government

Q6

Payment

According to the regulation

Project has no source of budget to settle this matter
lumpsum for each matter of dispute

It depend on the specific cases

3 answers (from government)
Government
Government(PMU Thang
Government

should be included in the loan agreement Government
It depend on the total capital of the project Consultant (VECAS)

Q8-1 Claim/ Dispute Wrong idea from consultant, the condition of site is different, language barrier, conflict between Government(PMU Thang
Vietnamese requaltion and internation requlation Lona)
Removal of temporary facility Government
Unclear provision in contract Government

Q8-3 Difficulties Technical issues 2 answers

about claim Language barrier (including technical terms) 9 answers

Time 3 answers
Cost 5 answers
Negotiation 3 answers
Materials 2 answers
Provisions in contract are not clear 3 answers
To be worry about legibility of DAB Government
Pressure of progress of construction and progress of budget disbursement Government
To legalize the DAB in the Vietnamse legal system Government
Changed regulations which has not been updated intime, small matters has not been solved intime and Government
reponsibilty of parties
Consultant's technical assessment is unconvinced, take long time to settle problem, negotiation for cost Government
must be submitted to competent authorities for consideration.
Choose the chairperson who decide dispute matter Government
Difficult to harmonize the benefit of parties, basic for settlement of dipute is insufficient and unclear Government
Difficuly is time and cost because PMU is usually the public organization who can not decide Contractor (Taisei)
independently to settle the problem
mechanism of administrative system to implement the DAB successfully University

Q9  Support for Education to understand DAB (such as seminar), to realize the effect of DAB, with more specific case 5 answers (3 from

DAB promotion

for reference.
Cost for DAB

Legal support like making guideline according to VN reqgulation or cooperate with concerened
Pilot project to clarify the effect of DAB.

Training (either to grow up local adjudicators or to enhance dispute settlement and other project
management skill)

government, 1 consul, 1
universitv)

11 answers (8 government, 1
contractor, 2 others)

7 answers (from government)
4 answers (from government)
7 answers (3 from
government, 1 contractor, 3
consul)

JICA should support for training of Viethamese consultant's experts through organizations like VECAS Consultant (VECAS)
(support for material and lecturers)
Closer supervision, support PMU to deal with procedures problem Government
Auditing work Government
JICA should cateqgorize the projects which have high possibility of dispute. Government
Willing to apply DAB for settiment of dispute Government
Support PMU and contractor regarding contract administration and contract implementation Government
JICA should discuss with Viethamese government to apply for Projects under JICA's loan. Government
Supervision during the bidding period to avoid mistake and fault Government
Information about DAB's member. Government
Cost and time should be mentioned in the loan agreement Government
Settlement of dispute and negotiation skill is still weak, difficulty in language and internatonal regulation Government
Effectiveness of DAB's decision Contractor(Taisei)
Support for management system. Consultant
JICA should have professional DAB to meet the requirement when necessary Other
Difficult to reach common concensus/agreement because of the benefit of the parties Government (VEC)
To supplement provision regarding DAB in bidding documents Other

Q10 Other comment Cost for DAB is too high for Vietnamese side Government
Experts for settlement of dispute should be trained to be member of DAB through associations like Government
VECAS therefore it will be easier for vietnamese to take part in activities of the proiect in VN
Participation of competent authorities is necessary Government
Change name of DAB to Dispute protection board because PMU should avoid raising dispute to Government
international cours
How to settle dispute of Consultancy Service Contract? Government
Send materials one to two days before the seminar. The material should be more detailed and more Government
The cost for DAB should be disbursed non-refundably by JICA Government
Vietnamese authorities should allow to use DAB, and have guidline of cost for DAB, information to Government
choose member for DAB is insuficient, there should have been more trainina course relating to DAB.
JICA should have more training course for bidding, contract administration and disbursement. To Government

consider the cost for DAB should be included in the non-refundable loan

Seminar like today seminar is essential for PMUs to have more understanding about procedure to
settle dispute accordina to FIDIC contract

Very good

JICA should recommend the Viethamese Government to allow application of DAB otherwise PMU can
not settle payment for DAB

Can apply partially in pilot project to learn experience

JICA should have a pilot project under MOT.

It is necessary to clarify the reponsibility of DAB if his decision is late and causes negative

consequence for diputed parties.

Contractor(Taisei)

Consultant (VECAS)
Consultant (VECAS)

Government
Government
Other
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Nos. of participants 53
Total nos. of the answer 44 83%
Q1 |[Title (1) Government 43 98%
(2) Contractor 0 0%
(3) Consultant 1 2%
(4) University / Research institute 0 0%
(5) Others 0 0%
Q2 Impression extremely  very much fair notvery  notatall |Average¥
(1) Interesting 5 23 12 3.83
(2) Useful 5 20 13 1 3.74
(3) Clear and easy to understand 6 16 16 1 3.69
(4) Others 1
Q3 [Willingness to adopt DAB Gov. | Consul.| Total
(1) Yes, | want to adopt DAB. 14 0 14
(33%) (0%) | (32%)
(2) No, | don't wanto to adopt DAB. 7 1 8
(16%) (100%)| (18%)
(3) No, I will adopt DAB if certain issues are cleared. 15 0 15
(35%) (0%) | (34%)
Q4 [The reason to adopt DAB Reason Biggest reason
Gov. Consul.| Total | Gov. Consul.| Total
(1) 1 know well about benefit of DAB. 4 4 0
(29%) (29%) (0%)
(2) 1think it works well in my country. 7 7 1 1
(50%) (50%) | (7%) (7%)
(3) DAB cost is reasonable. 4 4 1 1
(29%) (29%) | (7%) (7%)
(4) |think disputes / conflicts likely to happen in the 7 7 3 3
project. (50%) (50%) | (21%) (21%)
(5) Settlement of disputes / conflicts by ourselves is 4 4 2 2
difficult w/o DB. (29%) (29%) | (14%) (14%)
(6) DAB most likely make fair decision 4 4 2 2
(29%) (29%) | (14%) (14%)
(7) Though there are few adjudicators now, it can be 5 5 2 2
promoted... (36%) (36%) | (14%) (14%)
(8) Others 1 1 0
(7%) (7%) (0%)
Q5 [The reason not to adopt DAB Reason Biggest reason
Gov. Consul.| Total Gov. Consul.| Total
(1) 1don't know well about DAB. 5 5 1 1
(23%) (22%) | (5%) (7%)
(2) 1doubt the effect. / | don't think it works well in my 12 12 3 3
country (55%) (52%) | (14%) (21%)
(3) DAB costs high. 16 16 9 9
(73%) (70%) | (41%) (64%)
(4) 1think disputes / conflicts are not likely to happen in 9 9 2 2
the project. (41%) (39%) | (9%) (14%)
(5) We can settle disputes / conflicts by ourselves without 10 10 3 3
DAB. (45%) (43%) | (14%) (21%)
(6) I'm afraid DAB might make unfair decision. 5 1 6 2 2
(23%) (100%)| (26%) | (9%) (14%)
(7) It's difficult to find adequete adjudicators. / There are 6 1 7 2 1 3
few certified adjudicators. (27%) (100%)| (30%) | (9%) (100%)| (21%)
(8) Others 7 7 0
(32%) _ (30%) (0%)
Q6 |Payment Retainer fee (US$) (Average9,922) |Dally fee (US$) (Averagel,912)
Total | Gov. Consul Total | Gov. Consul.
700 1 1 50 1 1
800 1 1 100 2 2
1,000 2 2 160 1 1
1,100 1 1 200 1 1
1,500 2 2 250 1 1
2,000 3 2 1 300 1 1
2,500 2 2 400 1 1
5,000 2 2 1,000 3 3
30,000 1 1 1,250 1 1
35,000 1 1 1,500 1 1
40,000 1 1 2,000 2 2
45,000 1 1 3,100 1 1
5,000 1 1
15,000 1 1

*Average points are calculated by giving "extremely" 5 points, "very much" 4 points, ... and "not at all" 1 points.
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Q7 |Experience of claims Gov. Consul.| Total
(1) VYes. 14 1 15
@ N (33%) (100%)| (34%)
o. 27 0 27
(63%) (0%) | (61%) |
Q8 [8-1 Type of claims Gov. Consul.| Total
(1) Posession of the site 4 1 5
(29%) (100%)| (33%)
(2) Unforeseeable physical condition 1 1 2
(7%) (100%)| (13%)
(3) Late notice / instruction by the Engineer 3 3
(21%) (20%)
(4) Delay in payment 2 2
(14%) (13%)
(5) Price escalation 10 1 11
(71%) (100%)| (73%)
(6) Variation 7 1 8
(50%) (100%)| (53%)
(7) Others 0
(0%)
8-2 (1) Engineer's decision 4 4
Settlement (29%) (27%)
(2) Negotiation 6 1 7
(43%) (100%)| (47%)
(3) DAB 1 1
(100%)| (7%)
(4) Arbitration 3 1 4
© Liigat (21%) (100%)| (27%)
itigation 3 3
(21%) (20%)
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Commented answer DAB Seminar Bangladish
Q2 Impression (4) Rarely useful -> fair Gov. (Local government
enaineering department) |
Q4-1 Thereasonto  (8) To avoid civil court. Government
adopt DAB
Q5-1 The reason not (8) As aemployee of Govt. org., it is difficult for me to think to adopt DAB if it is not mentioned in the Gov. (Bangladesh
to adopt DAB agreement. Telecommunications
Companv Ltd.)
To solve dispute by amicable settlement is the best. Gov. (Local government
enaineerina department)
The contracts in my project are small size. Gov. (Local government
enaineering department)
"Procurement of goods" is our project. Gov. (Bangladesh Railway)
No provision in procurement policy. 3 Gov. (Bangladesh
Telecommunications
Company Ltd.)
Q6  Payment Through discussion & negotiation with the adjudicator 2 Governments
08-1 Claim / Dispute Tax reimbursement Consul. (BCL Association
Q8-3 Difficulties Time, because time is to short most of the project in our country. 3 Governments
about claim Cost 2 Governments
Negotiations 2 Governments
Lack of understanding by the contractor of conditions of contract. Gov. (Local government
enaineering department)
It depends on impartial role of the members of the DAB. Gov. (Electricity Generation
Company of Bangladesh)
Due to variation of price of the material, contractor claims more payment than the contract amount. Gov. (Chittagong water supply|
and sewerage authority)
Lack of contractual rules or regulation as well as contractgor management. Gov. (Roads & highways
department)
Lack of appropriate documentation. Gov. (Roads & highways
department)
Documentation / Technical issues Consul. (BCL Association
Q9  Support for Financial support by JICA for the payment to DAB. 9 Governments

DAB promotion
DAB cost should be less. 2 Governments
Training / seminar to aware / promote DAB, contract management, etc. for both Contractor, Employer 12 Governments
and Enaineer.

Training for adjudicator Gov. (Local government
enaineerina department)

involve DAB into procurement policies / contract agreements etc. 5 Governments

Rules / Requlations / guidelines / to adopt DAB in Bangladesh 2 Governments

I think JICA take a plior project for this DAB. In our country so that it is more popular in Bangladesh. Gov. (Chittagong
Development Authority)

Initially should a list of Adjudicators in every financial partners like WB, JICA, ADB, etc. Gov. (Electricity Generation
Company of Banaladesh)

Involve local experts in training / seminar, it will help to understand the critical issue more easily to the  Gov. (Chittagong

participant. Development Authority)

DAB revier committee. Gov. (Powergrid company of
Banaladesh Ltd.)

Yes, it is important for our country. It require more publicity to the both parties (employer & contractor) Gov. (Electricity Generation

It also require support both from donor agencies & the government of the country and also require Company of Bangladesh)

willnaness of the contractor.

JICA can form different DAB for different sector with the local and foreign expert of particular sector. Government

Policy maker of the government or procuring entity is to be acknowledged about the importance of DAB Gov. (Roads & highways

requirement. department)

Convince the parties about the advantage of DAB Government

Training of a body of ??? will be recognised as neutral and fair. Consul. (BCL Association
Q10 Other comment This kind of program need to be arranged more frequently. 2 Governments

Longer workshop / seminar should be held for making the whole thiing clear & participatory & effective. 2 Governments
Even some training program may be chalked out to make the concept more popular & acceptablel also. Gov. (BBA)
Good./ Helpful / Nice presentations./ Thank JICA. 8 Governments
Only in large value and complex civil works the DAB may be used. 3 Governments
Seminar will be helpful to assure problem that may arise in project implementation & the ways to solve 3 Governments
with the help of experts or others.

In the middle of the project implementation or already finished the loan agreement between JICA & Gov. (Electricity Generation

ADB how we accomodated it's fund raise as well as in the DPP of the project which have already made Company of Bangladesh)

bv GOB.

If the tender / bid document will prepared clearly containing the condition then without any dispute. Gov. (North-west power
aeneration Co., Ltd.)

JICA will take initiative to promote person those are involved in implementation or contract in Gov. (Roads & highways

contractual rules. department)

Address of an employer's vies will assist to understanding the issue effectively. Government
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5 Rate
Nos. of participants 105
Total nos. of the answer 79 75%
Q1 |[Title (1) Government 43 54%
(2) Contractor 14 18%
(3) Consultant 12 15%
(4) University / Research institute 1 1%
(5) Others 9 11%
Q2 Impression extremely = very much fair notvery | notatall [Average’|
(1) Interesting 8 53 15 3.91
(2) Useful 10 56 9 1 3.99
(3) Clear and easy to understand 14 50 11 4.04
(4) Others 2
Q3 [Wwillingness to adopt DAB Gov.  Contractor Consul.  Univ.  Others | Total
(1) Yes, | want to adopt DAB. 27 13 10 1 8 59
(63%) (93%) (83%) (100%) (89%) | (75%)
(2) No, I don't wanto to adopt DAB. 7 0 0 0 0 7
(16%) (0%) (0%) (0%) (0%) | (9%)
(3) No, I will adopt DAB if certain issues are cleared. 7 1 2 0 0 10
(16%) (7%)  (17%) (0%) (0%) | (13%)
Q4 |The reason to adopt DAB Reason Biggest reason
Gov. _ Contractor Consul.  Univ.  Others | Total | Gov. Contractor Consul. Univ.  Others [ Total
(1) 1 know well about benefit of DAB.[ 10 4 7 1 4 26 3 1 2 6
(37%) (31%) (70%) (100%) (50%) | (44%) | (11%) (8%) (25%) | (10%)
(2) 1 think it works well in my 7 3 4 5 19 1 1 2
country. (26%) (23%) (40%) (63%) | (32%) (10%) (13%) [ (3%)
(3) DAB cost is reasonable. 8 3 4 1 2 18 2 1 3
(30%) (23%) (40%) (100%) (25%) | (31%) | (7%) (8%) (5%)
(4) 1think disputes / conflicts likely 15 10 5 1 2 33 6 3 2 1 12
to happen in the project. (56%) (77%) (50%) (100%) (25%) | (56%) | (22%) (23%) (20%) (13%) | (20%)
(5) Settlement of disputes / conflicts 8 9 3 4 24 2 2 1 1 6
by ourselves is difficult w/o DB. | (30%) (69%) (30%) (50%) | (41%) | (7%) (15%) (10%) (13%) | (10%)
(6) DAB most likely make fair 16 8 5 1 2 32 7 2 4 1 14
decision (59%) (62%) (50%) (100%) (25%) | (54%) | (26%) (15%) (40%) (13%) | (24%)
(7) Though there are few adjudicators now, | 13 3 6 1 1 24 4 1 5
it can be promoted... (48%) (23%) (60%) (100%) (13%) | (41%) | (15%) (10%) (8%)
(8) Others 2 3 1 6 2 2
(7%) _ (23%) (10%) (10%) (15%) (3%)
Q5 [The reason not to adopt DAB Reason Biggest reason
Gov.  Contractor Consul.  Univ.  Others | Total Gov.  Contractor Consul.  Univ.  Others | Total
(1) 1don't know well about DAB. 3 1 4 2 1 3
(21%) (100%0) (24%) | (14%) (100%) (18%)
(2) 1 doubt the effect. / | don't think it 6 6 1 1
works well in my country (43%) (35%) | (7%) (6%)
(3) DAB costs high. 6 1 7 4 4
(43%) (50%) (41%) | (29%) (24%)
(4) 1think disputes / conflicts are not 1 1 2 0
likely to happen in the project. (7%) (50%) (12%) (0%)
(5) We can settle disputes / conflicts 1 1 2 1 1
by ourselves without DAB. (7%) (50%) (12%) | (7%) (6%)
(6) I'm afraid DAB might make unfair] 4 4 0
decision. (29%) (24%) (0%)
(7) It's difficult to find adequete 6 6 1 1
adjudicators... (43%) (35%) | (7%) (6%)
(8) Others 5 1 6 2 1 3
(36%) (50%) (35%) | (14%) (50%) (18%)
Q6 [Payment Retainer fee (US$) (_Average 2,168 ) Daily fee (US$) (_Average 491 )
Total Gov. | Contractor  Consul. ~ Univ. = Others Total Gov. | Contractor  Consul. ~ Univ. = Others
150 1 1 1 1
200 1 1 1 1
250 1 1 40 1 1
300 1 1 50 3 2 1
350 1 1 100 1 1
400 2 1 1 150 2 1 1
500 2 1 1 200 1 1
1,000 5 4 1 250 1 1
1,500 3 1 2 300 4 2 1 1
2,000 3 1 1 1 400 2 1 1
2,500 1 1 500 1 1
5,000 1 1 1,000 6 1 2 1 2
10,000 3 1 2 1,500 1 1
250 - 500 1 1 2,000 1 1
100 - 250 1 1

*Average points are calculated by giving "extremely" 5 points, "very much" 4 points, ... and "not at all" 1 points.
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Q7 |Experience of claims Gov. _ Contractor Consul. Univ. | Others | Total
(1) Yes. 23 8 7 0 5 43
(53%) (57%) (58%) (0%) (56%) | (54%)
(@) No. 18 5 4 1 2 30
(42%) (36%) (33%) (100%) (22%) | (38%)
Q8 [8-1 Type of claims Gov. _ Contractor  Consul. Univ.  Others | Total
(1) Posession of the site 10 2 3 3 18
(43%) (25%) (43%) (60%) | (42%)
(2) Unforeseeable physical condition 16 7 3 2 28
(70%) (88%) (43%) (40%) | (65%)
(3) Late notice / instruction by the Engineer 6 4 4 1 15
(26%) (50%) (57%) (20%) | (35%)
(4) Delay in payment 7 4 4 2 17
(30%) (50%) (57%) (40%) | (40%)
(5) Price escalation 10 4 3 3 20
(43%) (50%) (43%) (60%) | (47%)
(6) Variation 14 7 4 4 29
(61%) (88%) (57%) (80%) | (67%)
(7) Others 4 4 8
(17%) (57%) (19%)
8-2 (1) Engineer's decision 11 3 3 3 20
Settlement (48%) (38%) (43%) (60%) | (47%)
(2) Negotiation 16 6 4 1 27
(70%) (75%) (57%) (20%) | (63%)
(3) DAB 2 3 5 2 12
(9%) (38%) (71%) (40%) | (28%)
(4) Arbitration 5 2 1 8
(22%) (29%) (20%) | (19%)
(5) Litigation 1 1 2
(4%) (14%) (5%)
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DAB Seminar Sri Lanka

Q2

Impression

(4) Seminars to be in the morning. 2pm is traffic-jam time

Dr. Omoto's presentation is very much interesting.

Government (PEACE)
Cont. (Shin nippon Air
technologies Co., Ltd)

Q4-1 Thereasonto  (8) To complete a job at a reasonable cost for both parties Gov. (NWSDB)
adopt DAB
More training sessions are useful for those inpleasant the project and for those who prepare documents Gov. (National Watersupply &
/ standard bidding documents Drainage Boards)
The Engineer does not stand in a fear position in many cases. 2 Contractors
In construction indursty, there can't be project without small dispute. Cont (Vshydro (PV) Ltd.)
Time and financial efficiency plus preventive function. Consultant
Adjudicator is necessary as the Engineer role is now different. Other (Fundinf Agency)
Q5-1 The reason not (8) Politician can deny DAB's Decision acceptance. Gov. (KDA)
to adopt DAB Contract may give bribes to DAB mambers and get fevarable decision. Government
May be depending on the contract. | would prefer. Government
All contracts are finalized (done) and on-going, now we cant increase something this. Government

It is necessary to take a decision at on case by case basis.

Consul (M. A. consultants for
TRIP)

Q6  Payment

houry payment and not the day payment.
A payment for the full completion of the process would be better.
should be based on the salaries of the professionals plus facilities to compensate.

A percentage of a claim
Based on the volume of the project.

For expert people should pay international rate applicable.

not known as it depends on the case.

A pool of adjudicators maintained by Bank / Government. Paying 50 % of cost each not in fact
happening. Contractor will include this cost to prelims or overhead and finally paid by the Bank. More

for an independent au yould work

Q8-1 Claim / Dispute

Gov. (NWSDB)

Government

Gov. (National Watersupply &
Drainaae Boards)

Gov. (Road Development
Authority)

Consul (M. A. consultants for
TRIP)

Consultant

Consul. (V Form consultant)
Univ. (University of Moratuwa)

Suspension of work
Design issues

Poor performance of contractor

Delay of construction by contractor which lead to termination of contract
Ambiguous conditions of particular application

Interpretation of contract for payment issues.

2 Governments
Governement

Government

Government

Consul. (Appllo Hospitals
Enterprise Ltd. / Archimede
consultants Lanka Ltd.)
Coonsultant

Termination Consultant
Q8-3 Difficulties Document (improper documents, lack of documents / records, etc.) 10 (4 Gov. 1 Cont. 5 Consul.)
about claim Time 4 (2 Gov. 1 Cont. 1 Consul.)
Negotiations 2 Governments
Technical issues 4 Governments
Unclear contract documents or discrepancy within contract document / Different contract understanding 4 (3 Cont. 1 Consul.)
between contractor and employer
The parties involved are not obey with the DAB decisions. 3 (1 Gov. 1 Cont. 1 Other)
So there are lot of doubts about DAB. And no good experiences in Sri Lanka. Government
Lack of knowledge of the contract / laws. 3 Contractors
Government offices are to settle big claims. Gov. (KDA)
Design changes and as a result additional cost. Government
Make the cost of DAB "eligible" Government
In most cases claims are not genuine and exaggerated or bogus in nature. Government
-Agreements on rates for new variation items. Gov. (National Water Supply
& Drainage Board)
Poor Estimation Gov. (PEACE)
Some of the acontract documents are not fair to contractor. Cont. (MAEDA Corp.)
Engineer's authority is limited. Cont. (TAISEI Corp.)
Fundamental is very different. Cont. (Wakachiku
There's no specified time period for the Engineer or the Employer to reply against contractor's claim. Cont. (TAISEI)
Consultant is expected to abide by the employer's interest. Consultant
The inflaxibility of the Engineer. Consultant
Languate Consultant
Contractor's / Engineer's lack of knowledge in submissions to DAB. Consultant
Q9  Support for More seminars / trainings / workshops to understand DAB process accurately, or to aware DAB. 20 (11 Gov. 2 Cont. 4 Consul.

DAB promotion

Training for DAB adjudicators / There should be more experienced / competent adjudicators.

Financial support to pay for DAB.

More reasonable DAB rate

Include DAB clauses in bidding documents, contract documents, guidelines, etc. of JICA.

DAB decision should be emforced more strictly.

Prepare a bit

DAB to be appointed before advertising of tender notice (to be given in the design) of contract, which
let him pay bid for the ??2??

If we understand practically that adoption of DAB is effective, yes, we have to.

To select DAB member

1 would like to study about DAB's further and perhaps same illustratinos of disputes settled with the
costs involved, may be of same help.

Implementation to be done as a part of progress monitoring.

Have simplified procedures to be adopted to promote DAB process.
Technical issues
Need to study further

All parties should respect the contract document as far as they sign the contract.

The Engineer should be more fair.

We appreciate the involvement bv JICA esbeciallv for settlement of the claims.

The price forecast shall be adjusted in contract.

DAB sample case data base will be useful on the web site or so to know more merit of it.

1 Univ. 2 Othen

11 (6 Gov. 1 Cont. 1 Consul.
1 Univ. 2 Other)

4 (2 Gov. 1 Consul. 1 Other)
2 Governments

4 (3 Gov. 1 Consul.)

3 (1 Gov. 1 Cont. 1 Other)
Gov. (NWSDB)
Government

Government
Government
Government

Gov. (National Watersupply &
Drainage Board)

Government

Government

Cont. (Shin nippon Air
technoloay Co., Ltd)

Cont. (TAISEI Corp.)

Cont. (Mitsubishi Corp.)
Cont. (MAEDA Corp.)
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DAB Seminar Sri Lanka

Q9  Support for
DAB promotion
(continued)

There is a need of having legal recognision by Act of parliament urgent to DAB.

There is no proper training and DAB practice to be adopted uniformly. In Sri Lanka, It is very useful to
establish the Body of DAB consutitute unit to help the adhudicators decision to be common and aware
its uniformity.

1) An adjudication centre must be established.

2) Assist ICTAD to set up the centre & assist to conduct training coursed through ICTAD

Q10 Other comment

Cont. (VS Hydro (PV) Ltd.)
Consul. (V Form Consultant)

Consultant

The necessary chansces should be discussed with the Sri Lankan government as it should be in line
with the law of the country, bofore brouaht in to effect.

JICA should organize similar seminars requlary.

More seminars with more practical experience, in-depth examples will be appreciated.

Seminars on construction claims / Arbitration may be arranged in the future.

Valuable / helpful / thank JICA.

Local experience related DAB process (JCTARD Document as the G.C.)

Payment to DAB member.

DAB procedure can be gazefford by the government as an acceptable preliminary diopnde negotiation
procedure.

Assitance to create suitably infrastructure for the DAB's

Bank need why DAB's are more effective compared to other means - costs must be compared on
actual cases.

JICA is approached for conducting the program benefit to on going projects in Sri Lanka.

More case studies with illustrations of costs involved in order to convince the audience about the cost
effectiveness of DAB's could have been helpful in my opinion.

Government roll is very important as most of the contractors are government awarded.

It is too early to predict the implementation of DAB in Sri Lanka It has to come as an act of parliament.
Tea / coffe servers were too small to serve the perticipants, within the designated time.

| have an experience only for FIDIC 1987. It was really new for me, | will study on.

Seminar conducted time shoud be evening session rather than afternoon session.

Specific issues related to public sector employees & Gov. audit mocedaros with regard to DAB decision Consultant

implementation should be addressed.
1/2 day is insufficient.
(If not yet) JICA should clearly mention that the cost of adjudicator to be paid by JICA loan.

World Bank Road projects experienced problem on DAB decisions relating to price adjustment Indices -

Pradeep 0773960213 (will be happy to share)

Government (Plantationh
Reform Project I1)

4 (3 Gov. 1 Consul.)

3 (2 Gov. 1 Other)
Government

7 (5 Gov. 1 Consul. 1 Other)
Government

Government

Gov. (GCWRD)

Government
Government

Government

Gov. (National Watersupply &
Drainage Board)

Gov. (PEACE)

Government

Cont. (MAEDA Corp.)

Cont. (VS Hydro (PV) Ltd.)

Consultant
Consultant
Other (WB)
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DAB Process Promotion Seminar

Practice of Dispute Boards

JICA

(Japan International Cooperation Agency)

Professor Toshihiko Omoto, Dr.Eng.
Graduate School of Management,
Kyoto University

JICA DAB Seminar 2010 © Toshihiko Omoto 2010

Today’s Topics: Dispute Boards

Present State of DB’s Dissemination
Operation of DB

Effects of DB

Costs of DB

Examples of DB

O00O0a0

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Present State of DB’s Dissemination
DRBF’s Report

ALL PROJECTS WITH DRBs

.drb. &Y
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The Present State of DB’s Dissemination
DRBF’s Report

O Reported projects are almost in USA

O DB is widely used in public sectors
B California:  The authority of transportation

B Florida: The authority of transportation

B Seattle: Metro

B Alaska: The authority of electricity

B Federal government: The ministry of energy

O DRB used in 1,200 projects in 2005
B 1.2 references/ project to DRB
B 2% of references to arbitration/litigation
B 1% of above resolved before award/judgment

JICA DAB Seminar 2010
© Toshihiko Omoto 2010




The Present State of DB’s Dissemination
outside the USA

O Urtan Hydropower Project (China)

B US$2 billion: 3,300 MW

B 40 references to DAB, no claim to arbitration
O Hong Kong International Airport

B US$ 15billion

B 6 references to DAB, 1 to arbitration, upheld
O Katse Dam (South Arfica)

B US$2.5 billion

B 12 references to DAB, 1 to arbitration, upheld
O Docklands Light Railway, UK

B US$500 million

B No reference to DAB
O Saltend Private Gas Turbine Power Plant, UK

B US$200 million

B No reference to DAB
0O Many, Many more!

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Operation of DB

Difference Between Other Means of Dispute Resolution

DB is established before disputes take place
Selection of DB members is agreed by both parties
DB provides on-site dispute resolution

Preventing disputes from taking place or escalating to
formal disputes

Early settlement of disputes

DB provides regular Site visits and documents review to
remain conversant with project development

DB is more like part of project management, rather than
means of dispute resolution

Key to a successful DB; DB members to gain trust and
regards for their neutrality, impartiality and capability

O O OO oooao

JICA DAB Seminar 2010
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Operation of DB
Qualifications of DB members

O FIDIC/MDB Harmonized Edition Rules
B |Language ability
experience in the kind of Work
experience in interpreting contract documents
Availability for site visits

Impartial and independent of contracting parties
and Engineer

no interest financial or otherwise with
contracting parties and Engineer and with the
contract itself

B Nationality
O Engineers or lawyers?

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Operation of DB
Selection of DB Members/Establishment of DB

O Each party nominate one for the other party’ s approval, two
members nominate the third member for both parties’ approval
— Chairperson

(The chairperson should be of different nationality from the two
contracting parties. )

The parties can make the selection together with the Engineer.
DB members can be selected from a ballot of several candidates.

Oo0oo

Qualifications can be set down in advance (Example)

B Selecting from FIDIC President’s List

B 2 Engineers+1 Lawyer(chairperson)

B 1 member shall be experienced in TBM tunneling work

JICA DAB Seminar 2010
© Toshihiko Omoto 2010




The Operation of DB

Information to be disclosed in making DB contracts

O Records of any professional or personal relationships
with any director, officer or employee of the Employer,
the Contractor or the Engineer, and any previous
involvement in the overall project of which the
contract forms part

O Records of any employment as a consultant or
otherwise by the Employer, the Contractor or the
Engineer

O Besides, information about the warranty on the
impartiality and independence from the Employer, the
Contractor and the Engineer

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Operation of DB

Example of Disclosure

|

O In this case, the
candidate had been
employed by one of
the parties until 10
years ago for 7 years,
then no involvement
since then

O The candidate
warrants his
independence on the
party

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Operation of DB
Three-Party Agreement

|
O Three-Party Agreement
B Signatures of the 3 parties
O Each Member
O Two Parties
B Assignment of DAB procedures
B Payment
O Retainer Fee
O Daily Fee

Operation of DB - Acquaintance With the Project

First Site Visit
|
O Logistics

B Basis: the DB should be seen as a member of the project team

B Introduction of DB members (The participation of the head office?)

B Participants’ roles in the DB meeting

B Confirmation of contract documents

O Contract Agreement/Conditions of Contract/Bills of
Quantities/Drawings/Programme/other relevant documents

B Secure contract documents for DB
O One set of copies on the site
O An A-5 subsized version for each DB individual

B Building of communication network

B Arrangements &. Preparations (Arrangement of hotel, vehicles,
meeting rooms and equipments)

B Deciding the date of Site Visits (based on the expected progress of
the project)

JICA DAB Seminar 2010
© Toshihiko Omoto 2010
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Operation of DB-Acquaintance With the Project
First Site Visit (continued)

L]
O Discovering potential disputes areas

B Seeds of problems planted at bidding, contract
negotiation and signing stage

O Incompletion in the changed or added terms

B Problems appear right after signing of the contract

Ooo0o oooo

Corporation registration
Work permit
Issues in relation to local labors or subcontractors
Problems of Importing and exporting materials and
equipments
Delay of preceding construction
Delay of drawing issuance
Delay in mobilization

O Establishing Problem Solving Project Team
m for the project
B Documentations (Claims) come later

JICA DAB Seminar 2010

© Toshihiko Omoto 2010

Operation of DB - Acquaintance With the Project
Site Visits

O Frequency: Every 3—4 months
O Length-of-stay: No shorter than three days

B Day 1: Site inspection
B Day 2: Hearing
O Employer, Contractor, Engineer

O The persons concerned besides the parties (If
necessary, the subcontractors, the designer etc. )

B Day 3: Site Visit Report
O Draft and Review/Correction
O Signing and Distribution before leaving Site
O Deciding the date of next Site Visit

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Site Visit Agenda (6 — 10 July 2008)

Date Time Place Contents Responsible Participants
Monday 7 08:00 | Hotel DB picked up to Site | | Mr. X DB, Emp, Cont.
Briefing & tour Eng
12:30 | Site Office | Lunch Mr. Y DB, Emp, Cont,
Eng
13:30 Tour to Site Il & 111 Mr. X DB, Emp, Cont,
Eng
18:30 | Camp Dinner & to Hotel Mr. Y DB, Emp, Cont,
Canteen Eng
Tuesday 8 09:00 | Hotel DB picked up to Site | | Mr. X DB, Emp, Cont,
Emp office for meeting Eng, Sub A&B
12:30 | Site Lunch Mr. Y DB, Emp, Cont,
Canteen Eng, Sub A&B
13:30 Afternoon session & to | Mr. X DB, Emp, Cont,
18:30 Hotel Eng, Sub A&B
Wednesday 9 | 09:00 | Hotel DB picked up to Site DB
office & prepare report
16:00 Deliver/review of DB DB, Emp, Cont,

report & to Hotel

Eng, Sub A&B

Operation of DB-Acquaintance With the Project
Work Between Site Visits

O Sending of Documents

B Monthly reports

B Main Variations

B Claim Notices/Submissions

B Updated Programme

B Important Letters other than claim related
Methods of Sending

B File sending service

B Opening of ftp:// sites

JICA DAB Seminar 2010
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Methods of Sending (Sample)

O Put on to the web site=

O Use file sending service
such as www.yousendit.com etc.

(Not expensive, free up to 100MB)

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Effects of DB
Dispute Resolution

O Disputes that cannot be solved among the parties and
engineers are referred to DB (Referral)

O DB being well informed of progress/contractual issues
B Taking advantage of regular Site Visits

B Voluminous documents and formal presentation unnecessary
(Simple Position Papers suffice)

B Solves disputes at the site level

B |egal representatives are unnecessary (Should lawyers be
permitted to participate?)

B Swift decisions

O Claims and disputes will not be left unsolved
B The progress of construction will not be hindered
B Disputes will not escalate

B Collaborative relationship is established and maintained
between the parties (for the project)

JICA DAB Seminar 2010
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Effect of DB
Prevention of Disputes

O Effects of Site Visits
B The first Site Visit
O Identifying, and efforts for solving, the problems appeared
before and right after the signing of the contract

O Discovering potential dispute areas and promoting dispute
prevention

B Site Visits

Discovering problems and efforts for dispute prevention
Sometimes technical advices are also available (sensitive to the
parties’ obligation)

Improvement of the relationships (individuals and groups)
among the parties, the Engineer and other concerned persons

Make use of the influence to the third person (subcontract,
designer, relevant government offices and others departments)

Helps maintaining parties’ integrity

O O o oo

JICA DAB Seminar 2010
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Effect of DB
Prevention of Disputes (continued)

O DB to be kept informed between Site Visits

B Sensing the parties’ changes in attitude and provide
advices about improvement

B Improving understanding of the contract by Q&A
O Informal/advisory opinion

B DB obtains the trust on neutrality and fairness
through Site Visits etc.

B Informal/advisory opinions are easy to be accepted.

JICA DAB Seminar 2010
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Effect of DB
Informal/advisory opinion

O Informal/Advisory Opinion
B DB is not a consultant

B But, DB may give advice under the parties’ mutual
agreement

B No binding effect (neither on the two parties/Engineer
nor on DB)

B Can become base for negotiations between the parties
B Disputes are settled before escalating
B Is not equal to DRB’s recommendation
O For example
B Incompletion in the changed or added terms:
Adjustment of interpretation and making of new draft

B Advice on solution that involves the third party (such as
the subcontractor)

JICA DAB Seminar 2010
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The cost of DB
FIDIC’s Explanation

O Retainer

B If required, a business trip to the Site within 28 days
is possible

B DB members are to be conversant with the situation
of the site, and maintain the related documents.

B Covers office expenditure and other costs
O Daily Fee
B Daily fee for site visit

B Days of stay + maximum two days for each way for
travel

B Days needed for documents reviewing for the
referral

O Reasonable expenses such as airfare, hotel fee etc.

JICA DAB Seminar 2010
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Cost of DB
Difference Between FIDIC 1999&MDB Edition

O About the Retainer Fee During the
Warranty period
B 1999:“shall be reduced by 50%"
B MDB: “shall be reduced by one third”

O About the Retainer/Daily Fee, when no
description in the contract, and agreement
cannot be reached between the parties
B 1999: No description

B MDB: the *“appointing entity/official” may make
the decision

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Cost of DB: ICSID (International Centre for
Settlement of Investment Disputes) 's Rule

O FIDIC: Fee by ICSID can be agreed

OO ICSID’s Rule: US$3,000/day

JICA DAB Seminar 2010
© Toshihiko Omoto 2010




Cost of DB
Payment to DB members

OO0 Retainer
B Payment of three months in advance
B If no special mutual agreement, no change for
24 months
O Daily Fee/Actual expenses such as the
travel expenses
B Right after the end of the Site Visit
O Methods of payment
The Contractor pays 100% at first

B Reimbursement of 50% through progress
payment

B In other words, the Employer can pay by loans

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Cost of DB
Cost-effectiveness

OO0 Project without DB - 1

B The exchange of letters is a heavy work, hindering
problems from being solved

B Each one pursues his own profit

B The contracting parties/Engineer don’t get along
well with each other

B Claims are left unsolved

B Tiny disputes may also escalate (global claims,
additional problems of interest and exchange
rates)

B Production and assessment of claim packages

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Cost of DB
Cost-effectiveness (continued)

0 Project without DB - 2

B Production and assessment of claim
packages
O Additional costs for lawyers, experts and
employees (for long time)
[0 Enormous cost occurs even if there is no
litigation or arbitration

O Disputes arise between the Employer and the
Consultant on the additional cost of claim
assessment/evaluation work

JICA DAB Seminar 2010
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Cost of DB
Cost-effectiveness — (continued)

0 Project without DB - 3
B More enormous cost occurs if disputes
escalate into litigation and arbitration
(lasts for years)
O (Example) Japan:
5 lawyers for each side
O (Example) International:
2 Barristers+3 Solicitors for each side
2 Experts (1 geologist + 1 consulting firm)

JICA DAB Seminar 2010
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Cost of DB
Cost-effectiveness (Continuaned)

O Projects with DB

B The cost of DB will be no more than the cost
estimated by experienced Employer/Engineer
and Contractor for production and assessment
of claim packages

B Prevention of gambling in contract
management, improvement of certainty

O Prevention of irrational assessment by the
Employer/Engineer

Engineer acts fairly and reasonably

O
O Prevention of the Contractor's unjustified
claims

O

O

Helps maintaining integrity of the parties
Stability of bidding price

JICA DAB Seminar 2010
© Toshihiko Omoto 2010

Cases of DB
Cases of DAB, Example of wisdom

O Water-supply tunnel project in China
JBIC loans
B 13 times of site visits form Mar 2003 to Mar 2007
B The defect liability period ended in Feb 2008
B The DAB contract was extended from Mar 2008
to the end of final discharge of all obligation
O Selecting of DAB members
B The Employer: A Japanese engineer (FIDIC
President’s List, advised by Japanese consulting firm)
B The Contractor: An American engineer (DRBF
President)
B The Chairman: International construction lawyer
(FIDIC President’s List, American)
O Recommended by co-members’ agreement
O Chosen by the agreement between the parties

JICA DAB Seminar 2010
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Cases of DB
Cases of DRB, Example of wisdom

O Port construction project in Madagascar
B World Bank (20%) and private co-financing
B Site visits were discontinued after the third time
B However, retainer contract being maintained
O Selecting of DB members
B Parties agreed to select from FIDIC President List

B The Employer and the Contractor agreed on the
selection, with assistance by the Engineer

JICA DAB Seminar 2010
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Cases of DB
Cases of DRE (One-person DRB)

O Japan

B A gas turbine plant operation and maintenance
(o/m) contract for 15 years

B Apply DRE (Dispute Review Expert) or One Person
Dispute Review Board for the last 10 years

B Meetings are held once every three months
B No retainer fee, but documents review/drafting
recommendation etc. will be paid by hourly rate
O Selecting of the Experts
B A mediation was held on the fifth year of the
contract under the ADR rule of ICC

B After the mediation concluded successfully, the
Neutral was selected for the DRE

JICA DAB Seminar 2010
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DB#E DTS

O DAB (1999 Red Book)

DB (2005 MDB Harmonised Edition)

B BREETEINLE) HhzEHD,

B FRELITHETHLTH. HEFETLETA
(F7E57E0N,

B HEEZRTLLGLEE. IL—LDOABTZEELOD
TIR>E BREICEITORREMEICRILTH
EMNHFES, (Mr. Christopher Seppala®itE
ZH®)

Amicable Settlement

O DBOFFER. FAREALILT
O {#EHTIZ “Amicable Settlement’M %% H
MERINTLNDS,

O COFREFFRBLITICES>T. REDE
TZEHTFLTLDDITTIEEL,
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Mr. Christopher Seppala®i2E

An Engineer’s/Dispute Adjudication Board's Decision
is Enforceable by An Arbitral Award

Contrary to widespread belief, a “binding” but not “final” decision of
an Engineer under the FIDIC Conditions is enforceable by an
arbitral award, in appropriate circumstances. This has been
established for the first time by the interim award in ICC Case No.
10619. By analogy, a “binding” but not “final” decision of a FIDIC
Dispute Adjudication Board should also be enforceable by an
arbitral award in such circumstances.

(There should be no issue that a “final and binding” decision of an
Engineer or Dispute Adjudication Board is enforceable by an
arbitral award)

Practice of Dispute Board

Than you for your
attention

The End

JICA DAB Seminar 2010
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WTIERESHFY LCEESATOELMRRIZH S,
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BBED5, BlIZIE. ShhSBEM BRI DK NREEIETIL.
JICA Sample Bidding Document (20094 k) ##R FILDABLE A &
NB5FETH5,
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No, | will adopt DAB if certain issues, which |
am concerned about, are cleared.

No, | don’t want to adopt DAB.
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I don't know well about DAB.

1 doubt the effect. / I don't think it works well in my country NN

DAB costs high. HEEENENCRIFEIENE  FEFEFEFIFEFEFENEE 3

I think disputes / conflicts are not likely to happen... HEH

We can settle disputes / conflicts by ourselves without DAB. [
__ & Gov.
I'm afraid DAB might make unfair decision. iR O Contractor
It's difficult to find adequete adjudicators:+ |HERNE Consul.
B Others
T

Others M
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DAB cost is reasonable. il
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|
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|

Settlement of disputes / conflicts by ourselves is difficult. TS :
| & Gov.
DAB most likely make fair decision i | 03 Gontractor
- |
Though there are few adjudicators now, it can be promoted:+- i | B Consul.
: @ Others
T T

Others
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Yes, | want to adopt DAB.

No, | will adopt DAB if certain issues, which |
am concerned about, are cleared.

No, | don’t want to adopt DAB.
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DB Member Training Kit

O SEOFHEXZFDIDODREY
O #ak

THERL

O MDBHR (JICA Sample Bidding Documents) #~R—X|Z
I. Introduction

I1. Selection of DB Member

I11. Operation of a Dispute Board

IV. Financial Aspect of the DB

O V. After the DB Decision

47

O FIDIC MDB Harmonised Edition

O FIDIC 1999 Red Book #x#

O
O
O
O
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DB Member Training Kit

0 Trainer’s Version/Trainee’s Version
O 4~5HME3—X
O &EE
O Interactive
B Case Study

B Moc DB Referral
B Assignment — Decision Writing

JICA DAB Seminar 2010

Training CourseME i ()

0 o

JICAE &

TOT &
TFoaTA4lr—3—ERABOEY
FoaTAT—3—IChb L BES
RE

a HILETk
akS948—
FEL

QS

BhE RS

JICA DAB Seminar 2010




Training Course M =i ()

O ZEEm
B FIDICOETIHEZLETHE
O FIDICOEEEEEM

B FIDICOETIIEZHIGLMES
O FIDIC APAD A2 /18—
O FIDIC President’s List

Training Course M=} ()
O R THMEL=L

B ShLETHh?

B EfIE?
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DB A N\—ERBEITOLR(E)

O FIDIC MAIZ&4National List
O BEREE
B FIDIC MDB HE Training
B DB Member Training (JICA Training Kit)
B Assessment (BEREE) EMANDHERE
B MA National List ~D&§%

O TR GEFEE)LEL—

DB AU /I\—BRESE

FIDIC’s guideline criteria for DB members on National Lists

oo

O 0O ooooo o o

be an employer or a retired employer of a member firm;

possess appropriate academic and/or professional qualifications as an engineer in
any of the principal disciplines of engineering, or equivalent professional
qualifications;

has at least 10 years' experience as an engineer within a consulting engineering
or engineering firm operating within the built and natural environment;

possess detailed knowledge of FIDIC consultant-client agreements and FIDIC
works contracts;

possess good interpersonal and communication skills;

is committed to and available as an adjudicator;

has the ability to be partial and objective;

maintains adequate professional indemnity insurance;

has etxcellent spoken and written language capabilities in the language of the
country;

provides evidence of and ongoing commitment to the requirements of a
continuing education programme;

selected candidates must attend a Member Association adjudication assessment
workshop followed by an interview with the association’s dispute resolution
committee or similar body.
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Appendix—3.4

JICA Study Team
Questionnaire on DAB

Q1. Which entity do you belong to?
(1) O Contractor (2) O Consultant
(3) O Others ( )

Q2. Please give your comment/opinion regarding introduction of DAB into JICA ODA loan
projects?
(1) O To be adopted in principle

Reasons :

(2) 0O To be adopted, if certain conditions are fulfilled

Conditions :

(3) O Notwelcome

Reasons :

Q3. Please give your comment/opinion regarding numbers of DAB members

(1) O To be 3 persons in principle

Reasons :

(2) O To be 1 person in case of the following conditions

Conditions :

Q4. Please give your general comment/opinion regarding DAB. (expectation, issues to be
overcome, unclear points, etc.),

1/2



Appendix—3.4

Please give your personal opinion for Q5 to Q7.

Q5. How did feel about adjudicator after attending today’ seminar?
(1) 0O Iwould like to serve as or interested in adjudicator.
(2) 0O 1don'tlike to serve as or interested in adjudicator.

Q6. Do you want to participate in DAB Training Course, if it is held in Japan?
(1) 0O Yes, I would like to participate in.
(2) O 1would like to participate in, if certain conditions meet.

Conditions :

(3) 0O No, Idont.

Q7. Do you want to participate in Adjudicator’'s Assessment Workshop, if it is held in Japan?
(1) 0O Yes, | would like to participate in.
(20 O 1would like to participate in, if certain conditions meet.

Conditions :

(3) 0O No,Idont.

Q8. Please give your opinions regarding today’s seminar, if any.

Thank you for your contribution!

2/2
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(Guideline for Implementation of Qualification Procedure of DB Adjudicators(Draft))
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3. BENBENIOER
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2 Ehxgd

3) APA(Assessment Panel for Adjudicators) 7> 5 OHERS
(4) Ehs AN L HRE
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(1) FIDIC Module 1 3 XU Module 2
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Modules2 21 T4 5 Z & &4 5,4 Y 2 —/ 1L MDB Harmonised Edition 73 5 Bt &
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JICADB Training Kit # W25 A O hL—=072 - U= v a v F2ETTH D
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k% NL &E#5d 5,
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