money in the circulation. The intervention into exchange rate is considered to be a rather independent
tool of the monetary policy (foreign currency policy), which is carried out in different forms:

- Direct intervention: buying (selling) domestic or foreign currencies under form of converse or

swap.

Indirect intervention: buying (selling) gold, regulating interest rate and discount rate (as given

above)...

The Central Bank may not have to intervene by itself but to authorize an agent to do the job. This act
could be considered of an invisible intervention. This intervention, by its nature, may or may not evaluate
exactly the exchange rate in short-term, or it may even create pressure to cause a rise or fall of the
exchange rate. | _

The change b_f the volume of money in the circulation caused by the intervention into'exchange rate
depends mostly on the type of intervention. If the Central Bank sells gold for domestic currency, then it
will reduce the volume of inoney in the ciréulation and vice-versa. If the volume of money in the circulation
is reduced by selling gold for domestic currency, then it will drive up the price of domestic currency {or
anti-devaluation), or even cause pressure to deflate (cheaper imports). Cheaper imports may recover the
economic growth but again it may reduce the volume of 'moncy in the circulation. If the domestic currency

" is used to buy gold, it will be dramatically devaluated (import is more expensive), and also, it may
testrict the ecoﬁomic growth (due to expensive imports); there are chances that it may lead to a grov?th
of the economy by adding money into the circulation. _ _ _

Raising the value of the domestic currency .may impact the paymeﬁt balance in thc direction of losing
foreign currency ca.pital—-export is more expensive and import is cheaper, devaluation leading to the
rise of foreign capital flow. The real situation contains several other factors (intervenﬁons), for instance,
increasing import price does not necessarily make domestic manufacturers to restriét their production,
they can rather replace import by' makihg domestic products. This possibility .of proddﬁtioh depends on
decisions of cach group or individual of how to use the money, which is COIIccted by selling gold to the
Central Bank—that means that the volume of money in the circulation can increase without Helps of the
commercial banks. From this scenario, one idea was retrieved that the intervention into e_xcha'ngc rate is
an indirect method, it i§ not relating to procedure or techniques of cxecutioﬁ. Its usefulness is raising

along with the application of floating rate system.
Change of interest rate

Changing the interest rate will affect the motivation of using money and other valuable papers. For

example, the rise of interest rate on foreign currency will reduce saving of domestic currency, but it will
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increase saving of foreign currency, making the foreign currency become more expensive, and
consequently affect the exchange rate. Furthermore, a change of exchange rate in international market
also creates pressure on the situation of foreign currency inside the country, impacting to the interest rate

applied on foreign currency.

(2) Vietnam’s realities

In the process. of economic renovation, especially after the introduction of Banking Legislation (1990},
the Central Bank has tried to direct the operation of commercial banks by regulating the liquidity in order
to balance the volume of money in the circulation, The State Bank has employed many tactics to realize
this goal, including direct impacts on interest rate thaf being used by commercial banks when they provide
.crcdit to their clients, and interest floor for money deposit—this is an administrative method being used in
cases thét need quick solutions for the unbalance of the economy. The next is to provide capital to increase
the liquidity for commercial banks under form of lrediscounting and mortgaging, or through open market
operatlon etc..

Since the early of 1999, the economy has faced many dlfﬁcultlcs especially the issue of deflation and
the dlclmc of investment. The Central Bank has initiated several solutions to bring money into the circulation.
These solutions, howevér, have not met expectation due to the lack or ﬁo response from the commercial
banks because fhey are still i_n. excess of fund {(except loans for buying food products to export and for

~ programs to encburage the demand). This year, the situation has not changed. Most of fund is provided

: accofding to last year’s credit plan. Because 6f the stagnation of capital and the contflict between different

- interest rate then most of commercial bank§ have not made loans through discounting gate. Thus, all
attempts to change the volume of money in the circulation have not brought back any results and the
interest rate remained untouched.

The true basic reason is lack of consulting and banks’ weaknesses. However, there are other reasons
even though they are less important but worth for taking a look. Most of enterprises have not paid attention
tb the productivity or economic feasibilities (loss, stagnancy of goods, or selling to customers who are not
able to pay) and they still follow the old methods of subsidized economy—they have tried to reach the
planed' goalor piam_ed target but not for sell. These probiems have led to the situation that most of enterprises
aI_Ways a_sk'thé Govcrn.nicr'lt.t'o bélance the cap'ital and to forfeit old debts, provided capital depending on
consuming parties In tﬁe market economiés the commercial banks can make decisions themselves on
whether their clicnts havc ability to pay or not, then they can continue to make loans or decide to collect the

: old dcbts However the commcrcnal bdnks are not the main crechtor because many enterprises may still
operatc wnth equipments and fund provided by the suppliers or the consumers. Therefore, the commercial
banks should be responsible when deciding to provide credit,

. Also, since 1999, the Central Bank has applled a new rate mechanism. According to this mechanism, the
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Central Bank only publishes the everage trading rate in the interbank foreign currency market. This rate
has satisfied the demand and supply of foreign currency, and it also reflects accuarately the real value of the
VND comparing to foreign currency. Furthermore, due to the fluctuation of prices in other countries in the
region (where Viet Nam has most of its economic relations), the enterprises have hesitated in using foreign
currency. The commercial banks use foreign currency mostly in complying with market demand or because
of instant profit.

In the last few years, the only relationship, which can be seen obviously, is the relationship between
exchange rate and interest rate. Especially, right after the second quarter, when the commcfcial banks raise
interest rate for the USD then the USD exchange rate also increase. This event has changed the purpose of
the use of money (the VND is converted mostly to the USD). All of these events have somehow neutralized '
the money deposit structure, they help to eliminate some hardship and difficulties for the commerciai

banks while capital demand from State-owned enterprises have reduced.

In brief, the rﬁone;ary policy can only demonstrate its effectiveness when the economy being strongly
and consistently reformed, especially the reform of state-owned enterprises and the reform of funding

policy. Meanwhile, there should be a close cooperation' between financial and monetary policies.
3. Data on the policy of money supply, interest and exchange rates in 1999

According to the monetary pdliéy in 1999, the State Bank has .su'pported the Government campaign of
rasing more demand by flexing its monetary regulaions. Also, the State Bank has carried out a reform on

monetary instruments in order to raise the effectiveness of its management.
Mandated reserve instrument

To realize the Baking Law, which has been in effect since U 1.0/.1‘5.’98, the Governor of Sfatc Bﬁnk has
promulgated Regulation on the mandated reserve in accordance with the Décis_ion No _51/ 19.99/QD-NHNN1

- dated 10/02/1999, which has been in effect_s.ince the March, 1999. Basically; the objecti_vgs and calcﬁla_ﬁon
techniques are still compliéd with the released Regulation on the mandﬁted reserve, which was promulgated
in accordance with the Decision No 396/ 1998/QD-NHNN 1 dated 1/12/1998 of the State Bank’s Governor.
However, there are other additional points to adapt with the State Bank Law, such.as: objects applied will
be extended to j:éoplc credit fund, co-operative banks, credit coopérative; instead of the policy that 70% of
the mandated reserve must be deposited in the State Bank and other 30% in cash, checks which ai‘e_ sﬁll
validated, all of the mandated reserve must be deposited in the State Bank to support the national monetary

policy; the level of mandated reserve for each type of financial institutions, and each type of money
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deposit; the level of mandated reserve for cases of exemption or cases that previously had no mandated
‘reserve is 0%; and the interest rate for mandated reserve is set by the Government.

In 1999, the State Bank, with its campaign of flexing monetary regulations to raise general demand, in
order to support the economic growth, has twice adjusted the level of mandated reserve for credit institutions
from 7% to 5% of the overatl amount of deposit balance, whose term is under {2 months. This level also
applied for state-owned commercial banks, municipal joint stock commercial banks, foreign-owned bank
branches, joint venture banks and financial companies (the Bank of Agriculture enjoyed 3% especially),
the level of 5% is lowered down to 1% for rural joint stock banks, cooperative banks, central people credit
funds, regional people credit funds. The lowering of the level of mandated reserve for credit institutions
will play an important role in expanding credit, cutting down the cost of operation and increasing profits of
the credit institutions. However, the underlying difficulties within the economic structure and time limitaion

have affecied the possibilities of this instrument, making its positive impacts become unclear.
Interest rate and refunding instrument

_ In 1999, the _State Bank has four times initiated the pro.gram of refunding, lowering from 1.1% at the
beginning of the yea:" to 0.5% monthly. In the samé time, the State Bank has also promulgated Regulation
.on. discounting and rediscounting transactions for banks, which may help realizing the monetary policy, '
. creating opponﬁnitics for the State Bank to balance their o.pcrating capital for the banks. Short-term notes

_' discounted at the State Bank are Treasury bills, whi.ch'are auctioned at the State Bank, and other short-term

‘notes which .ané rcgulatcﬂ by the GoVérndr of the State Bank in each period of time. The decided discount
rate is 0.45% mbnthly.

The State Bank still Based their 1999 interest rate on the interest ceiling mechanism; the State Bank
would determine the maximun interest rate for the loans, and accordingly, the financial institutions would
set specific intcrest rates based on that céiling interest rate. To adapt w_ith the inflation rate, the relationship
between capital supply and demand in the monetary market, and Government’s resolution of attracting
* more invéstment, thé State Bank has five times readjusted interes_t rate on loans denominated in VND of

" those crédit institutions from 1.2% per month (for short-term loans) to 1.25% per month (for mid and long-
term loans) down to an identical interest rate of 0.35% per month within the urban areas; ceiling interest
rate on loans providing to the countryside is 1% per mbnth; the ceiling interest rate set by rural joint stock
.bank_s is 1.15% per month; 1.5% per month set by local people credit fund if the loans are made to its
members; interest rate set on.loans of the bank .for_ the poor is 0.7% per month. The ceiling interest rate on
loé_né denominated in USD which were made by credit iﬁstitutions to the econemy is 7.5% annually. The
highest interest rates given on .money deposit denominated in USD for legal institutional entities at the

credit ihét_itutions are: maximum of 0..5% anually for callable deposit; max of 2.5% anually for 6 month
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deposit; max of 3% for deposits with over 6 months. In 1999, beside setting ceiling interest rate more
flexible, the State Bank also rectified violations of the ceiling interest rate on loans and charged credit
operational fees by setting rules on fees relating to loans, which is based on the agreement between credit
institutions and their clients. The fees depend on the loans and should be converted to percentage then
adding it with the interest rate on loans stated in the credit contract. The total rate must not exceed the

relative ceiling interest rate that was regulated by the State Bank at the time signing the contract.
Exchange rate instrument

In 1999, the State Bank has made a basis renovation step on exchange fate managemeht, which was
transformed from a type of administrative management to market driven manégement with Government’s
control. According to the Government Decision No 64/ 1999/QD—NHNN7 and Decision No GS/QD-NHNNT
dated 25/2/1999, instead of setting official exchange rate, the State Bank would from 26/2/1999 just announce
the average trading rate in the interbank foreign currency market. This rate is applied as a base for credit
institutions, which arc allowed to do business on foreign currencies, to determine the exchange rates. Also,
this rate may be used to calculate the import'-_export tariff. Based on the actual average trading rate of last
trading day in the interbank foreign f:urrency market announced by the State Bank, the credit institutions
are required to set the exéhange rate not to exceed 0.1% comparing to the rate announced by- the State

- Bank. The change in exchange ra_te"r'nanagen'lent may give the comni_ercial banks active rights to set the
exchange rate Betwcen the VND and other foreign currencies. With the new rate management mechanism, |
th.e exchange rate of VND is set in co-mplying with its trading in the market, and it .relati.v'ely reflects the
purchase powcf of the VND against other foreign currencies. Also, the new mechanism has faéilitated the
business self-control of enterprises without losing the Government’s conttol'..The new exchange rate
management in 1999 has brought positive results, the exchange rates have been stable in official and free
markets, the gap of exchﬁnge r#tés between these two market is narrowing more and more, the trading
volume of the interbank foréign ekchange market was fzﬁrly high, it has satisfied the demand of forcign
currencies éf the economy; also, it h#s encouraged export, co'ntfolled import a.nd improved the international

payment balance.
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Figure 1 Exchange rate of USD and VND in 1999 (monthly)

Vietcombank Free market
Month
Buy Sell Buy Sell

i 13,883 13,888 13,861 13,885

2 13,880 13,884 13,864 13,899

3 13,889 13,902 13,911 13,937

4 13,901 13,905 13,919 13,942

5 13,907 13,912 13,922 13,942

6 13,915 13,920 13,935 13,956

7 13,941 13,947 13,964 13,984

8 13,955 13,962 13,978 13,998

9 13,975 13,981 14,012 14,039

10 13,990 14,004 14,000 14,025

il 14,007 14,017 14,024 14,045

12 14,015 14,021 14,123 14,155

Figure 2 Ceiling interest rate on loans (% monthly)
Areas 1/1/99 1/2/99 1/6/99 1/8/99 4/9/99 22/10/99

Urban area 1.25 1.15 1.15 1.05 0.95 0.85
Rural area 1.25 "1.25 1.15 1.05 1.05 1.00
Rural joint-stock commercial bank 1.25 1.25 1.15 1.15 1.15 1.15
People credit fund 1.50 1.50 1.50 1.50 1.50 1.50

Figure 3 The level of mandated reserve for credit institutibns in 1999

Credit institutions

SR : o The level of mandated reserve (%)
L. State—owned commercial banks; municipal joint-stock commercnal
banks; foreign-owned banks, branches; joint-venture banks; and| 10 7 6 5 5
ﬁnancial Companies.
- Rural Bank of Agriculture and Development. 10 7 6 5 3
2. Rural joint-stock commermal banks; cooperatlve banks; central
\ people credlt fund, and reglonal people credit funds. 0 5 4 1 1
3. Credit institutions whlch has deposit balance of below VND 500
- million; local people credit fund; credit cooperative; bank for thef 0 0 0 0 0
poor.
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Appendix: Path of the changes in the ER arrangement and foreign exchange control

Before 1989:

+  Three-tier ER system: official ER for foreign trading, non-trading ER and internat ER used in business
relations between banks and other domestic business entities, it was also used in state budgeting in
regard to foreign aid mainly coming from the former Council for Mutual Economic Assistance (CMEA)
and former Soviet Union us.ing Transferring Ruble.

«  ERs were set by the government at fixed levels based on economic and granting agreements between
government of Viet Nam and othér relating countries.

. Pérallél foreign exchange market with much higher level of ER tt’u.lrn those set by the gdvemment.

March 1989 (after the Sixth Communist Party Congress)
«  Multi-tier ER system was unified into official ER (OER) set by the State Bank of Viet Nam (SBVN)
s OER was adjustable in principle based on inflation rates, interest rates, balance of payment (BOP)
stance and those in (parallel/free) foreign exchange market; Based on the OER announced by SBV,

commercml banks were allowed to set ERs for their own transact:ons within a band of 5% lower or

higher than the OER.

October 1989:

+  Issuing Régulation on foreign exchange management, reinforced later by a seriés of ilﬁplemeﬁtétion
documents such as Circular 33-NH7IT (13 March 199()5 givingf guidance to chulation implementation,
Direction 330-CT (13 Septembef 1990) expediﬁng control over the use of foreign ekchange and Decision
96-NH/QD to regulate NOSTRO ACCOUNT (5 November 1990).

1991:

»  Tighter control over using foreign' exchange (Decision 337/HDBT dated 25 October 1991) follbwihg
the establishment of an official f_und for streamlining foréign exché_nge ﬂpivé;' to gnab_l_é SBV to stabilize
ER (Apr) | | | |

»  Establishment of two foreign exchange transactiofl ﬂooré, in Hoc;himinh City (Aug.) aﬁd .Hanoi (Nov.)
along with regulations on féreign exchange deposit (Jan.), fﬁrcign exchange deposit and lending iﬁterest
rate ranges (June) and foreign exchange dealing (Dec.). |

- OERs were set based on auction-based rates at the foreign exchange floors where SBV played a
dominant role, by buying or selling iarge amount of foreign exchange, over other i)articipants: a few
commercial banks and several big expo'rters and importers. At the end of 1991, commércial ba.nks were

aliowed to set their own ERs withing a range which is 0.5% higher or lower than the OERs announced.
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From 1991 to 1993:
+  Restricting foreign exchange transfer through entrance into and exit out of the country (Decision 175-

QD-NH7 dated 9 Sept. 1992) and borrowing from abroad and lending to domestic businesses (Decision

192-NH/QD dated 7 Sept. 1992, Direction 08/CT-NHI1 dated ¢ Oct. 1992).

From 1994 to 1996:

»  Replacing the two foreign exchange transaction floors, the inter-bank foreign exchange market where
SBY still remained influent as the “last seller and buyer” of foreign was established (Decision 203/QD-
NH3 dated 20 Sept. 1994).

. Nafmwing foreign éxchange transaction in internal sectors (Decision 396/QD-TTg, Oct. 1994).

«  OERs were stiil determined to be stable and set by SBV based on the inter-bank rates. The ER band
within which Commercial baﬁks set their own ERs was still narrow, 0.5% about the OER.

. Interest rates on VND were gradually kept lowering to reduce conversion of USD into VND to have
higher interest rates by placing VND in saving account.

«  ER band was somewhat widened, from 0.5% to 1% (Nov.})

Since 1997 (up to 1999)

+  ER band was widened continuously, from 1% to 5% (Feb. 1997), from 5% to 10% (13 Oct. 1997).

= Devaluating VND uﬁder pressure of the falling in foreign exchange reserve and increase in BOP
deficit, from OER of VND li,l?S/USD to VND 11,800/USD (16 Feb. 1998) and to VND 12,998/USD
(7 Aug. 1998) together with narrowing the band, to 7%.

+  Instead of O..ER, since 26 Feb. 1999, SBV has announced the (previous working day) average inter-
bark ERs, but the baﬁd has been shortened remarkably to 0.1% (Decision 65/1999/QD-NHNN7).

«  Foreign exchange surrender requirement up to 80% of available balances was introduced (Decree
173/QD-TTg, Sept. 1998), and was reduced to 50% (Aug. 1999). In Aug. 1999, the goverﬁment issued
Decision 170/1999/QD-TTg in order to (officially) encourage the private foreign éxchange transfers

from abroad.
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C. _Developing Security Markets






C—-1
Legal and Regulatory Framework of Securities Trading in Viet Nam

Dao Le Minh

State Securities Committee

Viet Nam, like any other countries with a market-driven economy, has paid great concerns to the task of
bﬁilding and developing the first ever capital market, particularly the securities market, in order to raise
investment fund for the process of industrialization and moderization. Viet Nam also recognizes the securities
market as a principle method to safely guarding the efficient activities of the economy, as well as of the entire
social development. As a new comer, Viet Nam has inherited tremendous sources of experience gaining from
those developed securities markets in the world. However, Viet Nam has also foreseen a complicated task of
building a securitics market that ap.propriafcly fit its conditions, and it is even more coniplicatc to keep this
market stable, healthy and opérating efficiently. Those developed markets have proved that economic and
social factors led to the creation of the securities market, while a healthy legal environment is an essential
condition that must have for the market to be kept stable, enable it to prove its positive impacts. The volume
of égéurities trading as well as its efficiency will dramatically decrease unless there is a legal system or a
regulatory framework that creates cnoﬁgh faith and protection for investor.

On fhe 28/11/1996 in Viet Nam, the Govemmeﬁt had released Decree No. 75/CP, signifying the newly
* establishment of The State Securities Commission. Its task is to build and develop Viet Nam first ever

securities market, it is also the Government ‘s representative organ that has total authority to oversee the stock
market. In the same time, all the required legal documents for the stock market have also been released; they
are the necessary legal foundation required by the introduction of the securities market. Due to the limit of
.time and i.nformatioh, this paper can only be an attempt to mention the regulations (although it is not completely
completed) concerning the securities trading starting in the early 1990s to present. The paper even proposes
| afew solutions and methods, Whic_h may be ideally needed in order to support the development of securities
' Mkct i.n Viet Nam.
The paper .can be divided into three parts:
- Part 1: Reasons behind the regulations
- . Part2: chulationS on securities and securities trading -

- Part 3: Necessary solutions required for the development of securities market in Viet Nam
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1. Reasons behind the regulations

It seems likely that the securities market has both advantages and disadvantages. It can speed up the economic
development. On the other hand, it can produce some unpredictable negative consequences. In fact, all legal
entities from Government to enterprises cannot issue securities whenever they need to raise fund; it is also
impossible that all issued securities can be traded in the securities market. The non-stop development of the
securities market has attracted the participation from various entities, making the relationship between those
participated parties becoming more complicated. The intervention of law is considered to be a vital factor that
contributes to the creation of legal environment for securities offering and trading, assuring the market to
operate in a fair, safe and organized manner. This intervention can also be an important factor that makes the
market to operate efficiently and provides investors protection as well.

The operation of securities market is known to happen in .two different markets, the primary market and the
secondary market. The primary market is where securities being first issued. Due to the existence of this
market, the fund for entire society development can be raised. The secondary market is the market for issued
_ securities to be traded. Therefore, there should be regulations on securities issuing, as well as regulations on
.listin.g, trading, and securiﬁes uaﬁsferihg. Basically, the regulations is to provide better conditions for the
market f)articipants taking market’s advantages, and is to find out apbropfiatc éolutions to.minimiz.c the
negative cohsequences, negative impacts of the securities market.

Based on the 1992 Constitution, Vietnam’s economic policy has been confirmed and used as a fdundat_io_n
for other essential laws of the new economic mechanism to be enacted, ino;iiﬁcd or shpplemchted. Beside
those basic laﬁs like Entefpn'sc Law, Corporate Law and Bank_ing Law, ..., specit"nc legal documents regulating
securities trading were also enacted. Though the legai environment was not yet in cbmplete, basically, those

regulations somehow described fairly legal framework of securities trading in Viet Nam.

2. Regulations on securities and securities trading

Typically, all market activities are regulated by a legal system that can be divided into two groups.

{1) The group of basic legislations
This group includes regulations on the issues of establishment, management and operations of those

specialized businesses, regulations on the securities allowed to be issued, the ownership and sccurities

transfer... .
1) The 1990 Corporate Law (modified in 1994) |
This law could be considered as the first legal framework for the establishment of securities market in

Viet Nam. It was for the first time, the legal system of Viet Nam has stated regulations on c:cfr]iomtt'T
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establishment (of those limited liability company and joint stock company), activities related to the
issuance of securities such as regulations on stocks, stock transfer and issuance license .... Accordingly,
the corporations are allowed to issue two types of shares: registered shares for the founders and members
of the management board, and the transfer of these types of shares can only be done with the approval of
the management board. The other is the share to bearer, which can be available to ali other shareholders;
they are allowed to be transferred freely. ...

Generally, the 1990 Corporate Law has satisfied the need of a legal framework for economic
development at that time. However, the Law has increasingly shown its improperness in many fields,
such as regulations on share-ownership, stock-ownership, concerned issues about parent company and

~ its subsidiaries, regulations on information disclosure. These regulations have been moderately defined
and not in conformity.
2) The 1996 State Enterprise Law
" The State Enterprise Law has been enacted in the situation that the Government insistently attempted
to build a multi-sectors economy, with the state sectofs considered to hold the leadihg role. If the policies
“of State enterpri_sc ownership diversification and policies of pushing up the equitization of those enterprises
- being examined closély then we can see the State Enterprise Law. has great influence on the securities
iésuancé in order to raise fund for state enterprises and to equitize those state enterprises. Let’s take.the
issue of ownershi]ﬁ as an q_axaniple, the separated line between state enterprises and responsibility of th'cir
related parties has not been drawn clearly. The policies of accouhti_ng and auditing are very vague and
unspeciﬁc, that stétc__énterprises are responsible to execute .correctly the policies of accounﬁng and
auditing “, but the legal guideliné documents still have unclear instructions, making the process of
carrying out the stated task become very difficult. For the pblicy of information disclosure, the Law has
only mentioned that those state enterprises have the duty to report publicly their annual financial status
and to disclosure information in order to accurately evaluate the enterprises Qperations. However, according
to the gﬁideline document (Circulhr No 73TC/T CDN dated 12/11/ 1996),.this type of information was
not enough to satisfy the external demand; there is still lack of régulations on which agency or institution
o undedake the administration and to pm\.'ide services of information disclosure ...
3) The 1990 Banking Law and the 1997 Credit Institution Law

These two laws are considered the most clear and complete, especially in the policies of accounting,

auditing and information disclosure applied to credit institutions. The law has stated that State Bank is
- the ohly éuthoritjr that can grant approfal to the establishment of credit companics and their operation.

In term of the policies of accou_ntihg and aliditing, the Law required the credit institutions to establish
their own internal che'cking and aud_iting system, as well as being audited by an independent auditing
firm that was accepted by the State Bank. -

About information disclosure, the law required the credit companies to report their financial status
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according to regulations on accounting, statistic and to report their business activities periodically in
complying with the requirements set by the Governor of the State Bank. Also, they are required to report
in case of any unusual events, which may severely affect the business’s performance, or when a potential
restructuring happens to the organization.

The process of splitting, merging, taking over or winding up of the credit companies have to be
authorized by the State bank. The Law has also stated specific cases that require to be dissolved and
procedures to follow during the process of dissolving those credit companies.

Though the law has made clear about its regulations, it still really hard to find out a specific guideline
document. In contrast, there are many legal documents which Wcrc promulgated prior to the introduction
of the current law, and they are still effectively in use, especially those legal documents relating to

securities. And these facts have presented major obstacles for the listing of securities. '

4) The 1999'Enterprise La_w

One of the important legal factors participating in the success of the securitics market is the Enterprise

" Law, which meet the market demands. The 1990 Corporate Law has shown too many shortcomings in its

contents as analyzéd above. And this led to the substitution of the newer Enterprise Law that was made
by the Tenth National Assémbly Meeting on 12/6/1999, which was in effect on 1/1/2000. The Enterprise
Law has more advantages than the Corporéte Law as it has satisfied the urgent demands of the economy
basically. In relation to the securitics market, the Enterprise Law has created a clear and firm legal
foundation, giving the énterprises more active. role to raise fund.for their businesses. - - -
In term of the issuers; the Enterprise Law has set more rights for limited liability enterprises to issue
bonds, giving.thcm more opportuni.ties to obtain funds directly from the investbrs. '
The types of securities allowed to be issued include:
- Stocks that include common stock and preferred stock.
- Bonds that include straight bond and convertible bond.
- Other securities as specified by the laws and enterprises regulations.
Therefore, with a clear set of definitions for stocks and corresponding rights and responsibilities, the
enterprises will be able to make a right decision on what type of stock to issue, .in the same time,I the
investors could be lured ih by its attractiveness.

On the issue of stock transfer, the Enterprise Law placed conditions only on_thosc stocks of fouﬁding

- members and voting shares. All other types of stock are allowed to be traded without any restrictions. In
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addition, the Enterprise Law even set the rules on cases when the compa.njes are réquircd to buy back
shares upon shareholders demand or when the compﬁnics are allowed to buy back shares bﬁsed on
company’s decision. Now the stocks can be transferred freely aﬂd the investors have the n'ghf to ask the
companies to buy back their sﬁéres in some cases, then it is clear that the. Enterprise Law did créate more

liquidity for the stocks, it is one of the factors encouraging investors buying stocks. -



The Enterprise Law has added some more new forms of enterprises, in which there could be one
member limited liability company. With the given rights, large corporations, banks, financial corporations
can establish their own securities companies, so that they can make their own important decision
themselves, there are no requirements to form joint-venture securities companies.

Since Viet Nam have attempted to complete their economic legal framework, the Enterprise Law has
additionally given a decisive factor to speeding up Viet Nam economic development in general and
stock market in particular. However, the new law did not set any limit on the volume of registered shares
(or shares to bearer) of the companies. Obviously, the offerring of shares to bearers can surely attract
more investors because it meets their expectation. However, this results in a disadvantage that it is
difficult to control the ownership of the company. Consequently, it may lead to the problem of tax
evading and quesﬁon of who is running the companies. If shares to bearer are freely traded, then there
may be a hidden stock market being formed. This hidden stock market may operate in a disorganized
manner, giving chances for frauds to happen because it is lack of information or even worse that the
given information is being misleading. The next consequences are the investors can be confusing, getting
cheated; the market will be wrongfully nianipuiated...

In brief, with the confirmation of market economic mechanism, many economic laws have been
amended such as Civil Law, Commercial Law, Domestic Investment Law, Forei'gn Investment Law,
Enterprise Bankruptcy Law.. However, the stock market may require Viet Nam to have more regulations
to support its development Olid and out-of-date provisions should be updated or modified to fit with the

ncw sntuatlon

{(2) . The group of specific regulations on securities and s&urfties trading
The stock market was known of operating in two different markets including primary and secondary
markets, therefore the laws set containing not only regulations on securities issuance but also regulations
on securities trading and tr#nsferring. For the regulations on securities issuance, this is place where market
" goods are create_d, the regulations, therefore, should explain clearly about the economical means, legel
cheracteﬁstics of each type of share, bond, about procedures of the issuance process and its offering methods.
. For the aetivi'tie.s happening in the secondary market, regu.lations should define the trading methods and
procedures, secﬁritie_s tranSfer, requﬁ'ements and procedures for stock listing. The regulations should also
make clear about the responsibilities for any acts that breaching the law, acts that are named as cheating,
fraud, speculatlon hostlle takeover and unlawful mampulatlon
1) Regulatmns on Govemment bond issuance
In the early of the 90s, the Government has started to sell bonds to the public. And until 1999, the
issuance of internal bonds still being made in accordance with the Government Decree No 72/CP on 26/

~ 7/1994. It also must be in conformity with-other Decisions and Circulars relating to the issuance and
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payment of Government bonds, like Circutar No. 75-TC-KBNN on 14/9/1994 and Decision No. 1179-
TC-KBNN on 5/12/1994 of the Ministry of Finance.

The Decree 72/CP created a legal foundation to access more methods for fund raising for the
Government. The Decree 72/CP specified three types of Government bonds: Treasury bill, Treasury
bond and municipal bond. The Decree has also allowed Government bonds to be purchased with unlimited
volume and 1t can be chosen by the buyers. Government bonds can be traded in the securities market, it
can be transferred inherited, and can be used as collateral and are backed by the Government in term of
timely interest and principal payment.

Government bond would be sold in several ways: (1) Directly placed by the Treasury, (2) placed
through the intermediate agencies like commercial bank, financial institutions and insurance companies;

~ (3) placed through an auction. Therefore, this Decree has made more ways to sell bonds, helping to
circulate the sourccé of fund, increasing money circulation, and raising the effectiveness of using of
unused money in the economy. .

The regulations are there, but the Government bond has not yet been standardized, it is difficult to list
them when their méturity dates are not in conformity. Moreover, the bonds are not well defined, rnaking
the bonds unable to represent its true value and offering target. :

Currcntly, to facilitate the trading of Government bond-—the securities will be mostly traded in the |
stock market at least for the beginning, Decree 72/CP has been amended and replaccd by the De'cree 01/

2000/ ND-CP dated 13/01/2000 of the Government promulgating Regulation on_the issuance of
Government bonds. The Ministry of Finance has been assigned ro be the only issuer'pf government
bonds. Bonds are defined more specific including Treasury bill, Treasﬁry bond and investment bond.
The last type of bond is further divided into municipal investment bond and investment bond used to
raise fund for the Development fund. The face value of bonds are decided thh the minimum of 100, 000
VND or in multiple of 100,000VND. With the last three methods are in use, the Decree added the fourth
method, it is underwriting. The processes of Treasury bond transferring, gifting, rollover, giveaway or
inhcriting'are regulated more flexible, with bond to bearer is freely transferred wirhout asking for
permissiorl from any state organs. Government bond with r_n'aturity from one ycar and above can be
listed or traded in the centralized securities market in accordance with Decree No. 48/ 1998/ND-CP on
11/7/1998 about securities and securities market.

2) Regulations on enterprise bond issuance

In Viet Nam, enierprise bonds include bonds issued by state enterprises, joint stock companies, banks
and recenrly, bonds issued by limited liability companies; Legal framework for bond issuance is basic
laws as analyzed above, and others are: 7

- The Government Decree 120/CP dated 17/9/94, a temporary regulatlon on bond and share

issnance of state enterprises (the Ministry of Finance has released Circular No. 91 on 5/1 1/94 for
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guideline), and the Government Decree 23/CP dated 22/3/94 about issuing bonds in the
international market,

- Decision No. 212/QD-NH1 dated 22/9/94 made by the Governor of the State Bank regulating
the procedure of issuing bills by commercial banks and Bank of Investment and-Development.

Pursuant to the Decree 120/CP, face value of a bond shall be YND 100,000 or multiple of VND
100,000 Bond is sorted into two types, registered bond or bond to bearer, certificates or book entries ...
Bond issued by state enterprises can be freely traded, transferred, inherited, and used as collateral. State
enterprise’s bond is distributed through three different ways: direct distribution, distribution dealers or
auctions. But before state enterprises to sell their bonds, they have to meet the requirements, such as
having a business license, having an investment project that has been approved by the responsible authority,
having total amount of fixed assets and current assets with the least value of 20 billions of VND, having
the total value of the distributing bonds that cannot exceed 50% of total asset value, and having been
profit making in the lasf 3 consecutive years.... However, there is a fact that just a few of enterprises
used these designated methods to raise fund because of difficulties cncountered'during the process of
approval and other causes,

k)] Regu}ations on stock issuance
Currently, Viet Nam allows oﬁly those state cntc'rpris.cs and joint-stock companies to issue their shares
in complying with the 1999 Ehtérprise Law, State Enterprise Law and other legal documents, such as:
- Décme_ No. 28/CP dated 22/3/1994 @d Decree No. 44/CP dated 29/6/1998 of the Government
.on the state enterpfise equitization, instructing the proéedure of stock offering of the state
| eﬁterprises. _ :
- Decision No. 275/QD-NHS dated 7/11/1994 of the Governor of the State Bank on the
promulgation of Regulation on shares, sharcholders of joint-stock credit companies.

With these regulations, shares can be publicly sold by the enterprises. However, though there has
many encouraging pblicies, the documents have still contained many shortcoming, one of the most
important issue is that there. is no regulation on public information disclosuré. Moreover, there is a lack
of regulations on accounting, auditing and financing sténdards..., these limitations have lowered the
cffccti#_encss of the mentioned documents dramatically. .

4) Regulations on securities issued to be traded in the securities market

It can be seén from the legal framework that Decree No. 75/CP dated 28/11/1996 of the Government
on the establishment the State Securitics Commission and Decree No. 48/ 1998/ND-CP dated 11/7/1998
of the Government 6n Securities and Securities Market are the most important legal documents concerning

" about sec.urities. Tﬁéy both have created the basic légal framework for the public offering, the establishment
- of se_curities companies and investment fund mzinagément companies, especially for the organizing and

operating the centrally organized market (Scc.uritics' Trading Center). Accordingly, the State Securities
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Commission was officially established as a *Government agency to perform state administration and
organization functions on securities and securities markets”.
{a) Regulations on public offering
According to Decree No. 48/CP, issued securities include registered and bearer. The par value of a
share and investment unit shall be VND 10,000. The par value of bonds shall be YND 100,000 or
multiple of VND 100,000. The Decree allowed stocks to be sold in two ways: by the authorized
distribution dealers (agents} or by underwriters. The Decree has given the responsible agencies the

requirements that they have to satisfy in order to ensure that the issued securities have high quality.

These requirements are:

Having a minimum registered capital at VND 10 billion;

Havmg been proﬁt making in the last twe consecutive years;

Havmg members of the Board of Directors and the Chief Executive Ofﬁccr with experience
in business management;
- Having prepared a feasible plan toutilize the procccds obtained from the issuance of shares;
- Having at least 20 percent of its equity offered to more than 100 investors (in cnse where
the er]uity of the issuer is VND 100 billion or more, the minimum percentage requirement as
above shall be 15 percent);
- Founding éhareholder(s)_ must hold at least 20 percent of the shareholders equity of the
issuer and maintain this holding for at least 3 years from the cornpletion of the issuance;
- Having a contract with an underwriter if the total value of shares to be issued (m par value)
exceeds VND 10 bllhon
The Decree has also shown a clear guidance for procedure of applying for permission as well as
application documents for license of issuance and offering announcement; methods to use to handle
misled information in the prospectus or in case of requirements dissatisfaction. _ |
To make the offering plan complying with Decree No. 48/CP, the State Securities Cornniission
additionally promulgated Circular No. 01/ 1998/’IT -UBCK dated 13/ 10/ 1998 to instruct the procedurcs
of public offering. Decree No. 48/CP by the first time has introduced an important 1ntennedlale ﬁnancm]-
institution of the securities market; mat is the underwriter. Circular No. 01/1998/TT-UBCK has also
explained about this type of organization with more details. To be qualified as a securities underwriter,
the institution itself must have underwriting license granted by the State Securities Con-nniss_ion, and
it must not have any relationship with tne issuer. The underwriter cannot participate in underwriting
of a volume of securities that exceeds 4 tlmCS against the total amount of current assets minus short-
term debt. This requirement aims to prevcnt risks associated with the underwriter. Clrcular No. 01/
1998/TT-UBCK even specified the cases when the underwriter cannot participate into the underwnnng

For instance, cases in which the underwriter hold more than 5% of the total shares of the issuer and



vice-versa; or in the situation that both the underwriter and the issuer have a same shareholder who
holds 5% of total shares or above...

Also, it is for the first time, Decree No. 48/CP imposed regulation on the bondholders trustee. It
stated that the trustee must obtain or possess dipository licenses that were granted by the State Securities
Commission, having effective business with healthy financial status...; cases of entities that cannot act
as bondholders trustee are: the debt underwriter of the issuer; or legal entities that control more than
5% of voting shares of the issuer, or vice-versa... _

(b) Regulations on securities companies, securities investment fund and investment fund management
companies

According to Decree No.48/CP, limited liability and joint stock companies, which have securities
business license approved by the State Securities Commission can operate as securities companies.
The Decree has specified five types of businesses that the securities companies are entitled to conduct
including brokerage; dealing on own accounts; investment portfolio management; underwriting; and
securities investment advisory. For each type of businesses, the Decree has set specific regulations on
the minimum registered capital, application procedures and documents for license of business, as well
as regulations on rights and responsibilities that the securities companies must uphold.

For the participated parties of securities investment fund, Decree No. 48/CP has specified that they
could be fund management companies, custodian banks and investors. To be able to obtain licenses
from State Securities Commission, the fund management companies must be a limited liability company
ora j'oint_-'stock cpmpany with the minimum legal capital of 5 .billion's of VND. Also; they have
enough staff well trained in securities business 'énd adequate facilities to maintain the fund management
activities as specified by the State Sécurities_ Commission, the executive officers and fund managers

- must be licensed by the State Securities Commission ...
" fc) . Regulations on securities registration, clearing and settlement, and deposiitory
. To support Decree No.48/CP, the State Securities Commission promulgated the Regulation on
“Securities Depository, Clearing and Settlement and Registration (Promuligated in conjunction with
Decision N.o.OS/ 1999/TT-UBCKS3 of the Chairman of the State Securities Commission, dated March
27th, 1999). Accordingly, the regulations have reciuired that the depository institutions must be a bank
‘or securities firms satisfying the requirements on capital, rﬁaterials, technical resources and knowledges
about securities, and they must obtain dipository license from the State Sécurities Commission. Once
they received license, they-are eiigible to apply for membership and start their conduct of business at .
the Se;::uriti_es Tradihg Center. .
- Pursuant to these regulations, foreign banks are also allowed to participate into the business of
secmiﬁcs dcpbsilory in Viet Nam. Hchvcr, foreign banks must satisty other requirements, among

those recjﬁirémcnts set for their domestic counterparts, set by the State Securities Commission.
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Clearing of securitics transactions shall be conducted on a multilateral basis. The bilateral method
shall only be applied in certain cases and certain transactions as specified by the Securities Trading
Centers. Settlement of securities transactions shall be pursuant to the payment on delivery principle.

The law has proposed the establishment of a joint-compensation fund, which formed by contributions
from depository members. The purpose of the fund is to make payments for any member who is
temporarily unable to honour its settlement. According to the current provisions, the initial fixed
contribution for the securities firm or a commercial bank, as a depository member, is 120 million
VND, or 80 million VND, respectively; the annual contribution is 0.008 percent of the total trading

volume of each depository member.

{d) Regulation on membership, listing, securities trading and information disclosure

Pursuant to the Government Decree No.48/CP and other legal documents, the State Securities

- Commission had promulgated Decision No.04/ 1999/QD-UBCK1 dated 27/3/1999 of the Chairman

of the State Sécu_rities Commission on the promulgation of Regulation on memb_érship, listing,
information disclosure, and securities trading. It can be argued that this document is very important ,
it controls most of activities relating to securities transactions. . .

According to this chﬁiation, the members of the Securities Trading Center are securities companies
with lisence to conduct the business of brokerage, dealing ino.wn accounts, and have registered with

the Securities Trading Center. Only members could conduct business in the Securities Trading Center.

- And to be a member, they must com?lcté the membership application. In general, the Regulation has

also explained carefully about member’s rights and résponsibilities toward the Support Fuﬁd, Investor
Protection Fund, professional ethics of representatives, and issues concerning to member’s business
conducts.... ' |

For securities listing, the Regulation indicated that securities can be listed at the Securities Trading
Centers including Governmém bonds and shares, bonds of entebprises, and investment certificates
which was registércd for listing. The companies must submit their application to State Securities
Commission for approval before they list their stocks. If their stocks are not compliant with Decree
No.48/CP then thcy have to resubmit the application of stock registration again to State Securities
Commission. The Decree No.48/CP has also set the requirements for the stock before they can be
listed (the conditions are similar to the conditions set for public offenng)

Beside, the Government Decree No.48/CP has set the standards for information disclosuré, the
issuer therefore must disclose whichever information that is necessary before and right after they list
their étock, doing this to protect the investors and guaraﬁteeing the stock’s reputation. Information
must be disclosed inciuding information of the lisﬁng body, and of the fund Ihahagement company
(corpdratc disclosure) and information of Securities Trading Centers.(r.narket discloéurc). The

information must be disclosed precisely and on time, thus the information can be announced periodically



or in an unusual event. For the corporate disclosure, the issuer must prepare a prospectus for each time
they issue securities to the public. The prospectus must contain accurate and necessary data with the
verification of an auditing firm accepted by the State Securities Commission. And for the Securities
Trading Center, it is required to maintain the tight regulations for what type of information to disclose
and what information to be kept in secret.... It can be-argued that the given regulations are considered
fairly complete to assure the transactions being consecutive, stock trading business being conducted
in fairness, honest, and orderly, Beside, the invesiors are guaranteed an equal opportunity to obtain
information.

Currcﬁtly, for securities trading, the stock market can open only on Monday, Wednesday and Friday
with three sessions for each service. The opening price is the execution price at the first session and
the closing price is the execution price of the last session of the trading day. The range of price
fluctuations for listed stocks and bonds within a trading day shall be +(-) 5% of the reference price for
stocks and _inv.estment fund .cen'iﬁcates, and +(-) 1.5% of the rf_eference yield for bonds. The execution

 must be in conformity with the principle of market order priority, price priority, and time priority ....
(e) Regulations on foreign_ participatfon

The Decree No.48/CP allowed foreign institutions and individuals to buy and sell securities in Viet
Nam. The foreign institutions must form joint-venture companies with domestic partners if they want
to conduct securities b'usincsscs,.Based on the Decree No.48/CP, the Prime Minister has promulgated

| Decision No.139/ 1999/QD-TTg dated 10/6/1999 on foreign participation in the Vietnamese securities
market, accordingly, .
- Foréign organizations and individuals shall be q_:n_titlcd to a maximum of 20% holding of an
* issuer total 6utstanding shares, or a maximum of 20% holding of a securities investment .fund
investment units, of which a foreign organization shall only hold 2 maximum of 7% and a
foreign individual shall only hold a maximum of 3% of the issuer total outstanding shares or
- investment units. '
- Foreign organizations an.d individuals shall be entitled to a maximum of 40% hold'ing of an
issuer tétal outstanding bohds, of which a foreign organization shall only hold a maximum of
- 10% and a foreign individual shall only hold a maximum of 5% of the issuer total outstanding
bonds. '
- The total capital contribution by foreign parties in a joint venture securities firm shall be
~ capped at 30%. | '
(f) Regulation on sﬁp.e'rvisibn and inspection of the operations of the securities and securities markets
* Tobe able to keep the stock market in stable, fairness and j)roﬁtablc; protecting the national interest,
legal rights and benefits of investors, the Decree No.48/1998/ND-CP dated 11/7/1998 has stated that

all organizitions or individuals that involved in the securities business must be placed under State
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Securities Commission surveillance according to the laws. These provisions are specified in the
Regulation on supervision and inspection of the operations of the securities and securities markets
(promulgated in accordance with the Decision No.31/1999/QD-UBCKS6 dated 12/10/1999 of the
Chairman of the State Securities Commission). The documents clearly pointed out the scope of
supervision and inspection including securities issuance; securities transactions; securitics business,
registration, clearing and settlement and depository; and information disclosure. Most of the legal
suits will be solved through negotiations initially, if the negotiation did not succeed then the case will
be presented before the economic court of law. If there is foreigner involvement, the interhatio.nal
laws will be used, which laws that Viet Nam has signed or rectified. If the case is still not solved, then
it will be handled with Vietnamese laws. |

In addtion, the Decree No.48/CP has set rules on prohibited and restricted practices, such as: the
prohibition of short sales, insider trading, the restriction on misleading and false information, prohibition
of market manipulation._...

In brief, the Decree No.48/CP and other legal documents have completely solved many issues from
definitions of different type of stocks, the issue of par value, ... to the regulations on membership,
listing, trading and information disclosure with the final goal is to protect the investors. Even the

documents are still in its basic form but it established a fairly complete legal framework for the

securities market, at least in its initial phases.

(3) State administration over securities and securities markets

It can be argued that'the'concept' of securities is very new in Viet Nam then most of legal documents

' produced to support it are still not enough, the documents have shown.gaps in the compatibiiity. This gap
is even seen more obvious in State administration over securities and securities markets. Let's take a close
look at the administration of securities issuance, pursuant to the Government Decree 01/2000/ND-CP
déted 13/01/2000, 120/CP, 28/CP, 44/CP, 23/CP, the authority is Ministry o_f Finance, but in accofdance
with the 1990 Company Law or the 1999 Entérprise Law, the authority is Province Pebpl_e Committee or
City People Committee, which.a(e under Central Government’s supervision or corrcsponding State organs.
The State Bank has administrated the issuéncc of the credit organizations in complying .'with the Credit
Organization Law, which reblaced the 1990 Banking Law. In the same time, the State Securities Commission

undertake the state administration of public offering, which is listed on in the centrally organized markets.
3. Necessary measures for the development of securities markets in Viet Nam

Viet Nam stock market is developing in an uneasy situation;. infrastructures are not fully developed, lack of

experiences and the investors still have doubts about its future success. It is really necessary to make a well
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planned policy for the economy becanse this is a very important condition for the development of the securities
markets, The first steps are to encourage a multi-faces economy, restructuring the enterprises, especially the
State enterprise network, rearrange the distribution of fund more logically. Viet Nam needs to adopt a new
suitable policy for the macro-economy to produce a more healthy financial system, creating equal opportunities
for ali type of businesses to participate, that means of more competitions but it is the vital factor intriguing the
economic development.

The financial business depends a great deal on the legal system and the stability of the market, thus the
legal framework of the stock market must contain the standards for all type of activities occurring within the
market. Generally, a complete legal framework for the stock market should be considered from the initial

offering to the transactions in the secondary market, from a single investor to the intermediate organizations,
which participate into the market. The légal documents should not have to be the actual laws; rather they can
be regulations, which are good enough to apply on the first phase of the stock market’s operation (for instance,
the Decree No.48/CP and other legat documents). Gradually, these legal documents and laws wiil be further
developed and perfected to fit the real situation once the stock market goes into its full operation and
development.

There should be a plan to encourage more demand for stocks; this is a factor fueling the stock market
develbﬁment. Other factor should be considered is the tax policy, this is one of the important steps to attract
more participation into the stock markct.. The legal system need to pay more attention to these areas development:
middle ﬁnancihg organization maﬁagement system, market oﬁservaticn in order 10 keep the market operating
w1thm a safe, fair envuonmcnt to protect the mvestors benefits.

On the 27/3/2000 the Prime Minister has promulgated Decision No. 39/2000/QD-’I'I‘g to temporarily
provide tax incentives to those businesses, which are currently practicing securitics business. According to
this Decision, tax incentives will be temporarily applied for these legal entities: (1} Securities companies, (2)
Fund Ménagement companies, (3) Issuers (_)f listed securities, and (4) individual securities investors.

On the Value Added Tax or VAT, the Decision has decidéd toy subject VAT exemption for securities companies
in three years (starting from 2000 till the end of 2001)'; tist of the stock businresses, which enjoy VAT exemption

 can be found in the Decrec No.48/CP on 11/7/1998, article 29(2). Beside the current business income tax
inéentives, then: _

- - securities firms, fund management companies will be exempted from business income tax for one
more year additionally, and till the next two years, they will enjoy up to 50% discount of business
income tax.

- .issucrs which have their stocks listed will be considered for business income tax ;Iiscoum of 50%
for the next two years after their first stock listing in the Stock Trading Center.

fnd.ividusi-l securities investor will be ébnsidcr_cﬂ for income tax exempt if they earn high profits from stock

' 'dividend, bond interest or securities spread.
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Viet Nam also need to prepare the establishment of securities investor association, the association will
protect the investors bencfits. Be ready to learn experiences and attending seminar, training provided by
international investors in order to retain the ability to conduct stock business and minimize risks when do
businesses in securities market.

Viet Nam should create more independent audit group and rating companies due to the requirement of
independent audit approval before securities can be publiciy offered. The requirement has demanded for a
large number of creditable auditing companies to audit the enterprises. There is also a need to evaluate the
enterprise operations exactly, and to determine the real value of securities, and this requir‘eé the establishment
of rating companies. The presence of auditing and rating companies will make the investors have faith in
their investment as well as minimize risk of securities markets. The presence of these compénies also help the
foreign investors having a better look at the Viet Nam enterprises as well as the whole economy before they
can consider investments.

After all, while spending effort to develop the securities markets, Viet Nam shduld have a well defined plan

and policy for each type of market as follows:

1) Measures to facilitate the development of corporate stock and bond markets

- Corporate stocks ahd bonds are the popular securities in the .rnarkct; they are also considered as the
principle goods for the market. In fact, the current process of equitization is still very slow and poor in
quality, so most of the enterprises are lack of conditions to issue seeurities to public. A_mohg ihe gifen
matters, the legal system has not yet make ideal cbnditiéns to support the cntefprises in their plans. The
matters have required the real solutions to push up the process of equitization, improve the qu.ality of those
equitized companies. The prior things to do is to change the legal system in a way that it will facilitate the
public offering of enterprises, rather than limiting them.

- Simplify the requirements of securities offering and listing to fit Viet Nam real situation. The
Decree No.48/CP, the Circular 01/1998/TT-UBCK and the Regulation on listing requirements have
somehow satisfy those requirements. Viet Nam'’s requirements are still lower than the intcmatioﬁal
requiremeﬁts on the same issues; for instance, Viet Nam allows the companies to list t_heir stocks
once théy are permitted to publicly issue their stocks, that is different to the rules set in the infeﬁm_tional
stock market, there are separated rules from application for stock listing, procedure of listing to the
rule for issuing stocks to the public. However, Viet Nam will. maintain the current rules in the next
few years in order to cncdurage enterprises to issue and l;lsti_ng their stocks. .

- - Speed up the entefprise‘s equitization process as wlell as réising the quality of those équitized
enterprises. According to the statistical survey, _thcre é_re up to 400 State enterprises have been
equitized currently, but it is still considered as slbw and inefﬁcient. The causes can be seen-_from

both micro and macre economic factors. But to be able to speed up the process in order to achieve
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the goal of providing more goods for the market, Viet Nam should need a better suitable plan.

+  The Government Decrees and Decisions must be enforced; the participants must participate
completely and seriously into the program. The number of State enterprises expecting to be
equitized must be planned for each industry and local area within a certain time schedule.

+  There must be a policy to support employees of these equitized enterprises, shares should be

. offered to the employees who have long years of service, creating plan of payment when selling
shares to officials, employees who are unable to payoff their shares.

+  Allow foreigners to buy shares. Currently, we are having a clear policy for foreigner’s
partiéipation in Viet Nam securities markets (as in part II). Because Viet Nam is facing the
problem of fund shortage as well as lack of the market experiences, then the foreigner’s
participation may bring in additional needed money for such a cash-strapped economy like Viet
Nam. Their participation may also contribute more necessary knowledge of stocks and financial
business for the domestic investors; and this is an important factor for Vietnam’s plan of reforming
the enterprises.

+  The profits earned from seiling shares should be re-invested into production, for instance, the

- amount of money rather be recorded than lsubmitted into State’s coffer.

State funding to stat_é enterprises should be reexamined and allow the enterprises to manage their
~own budget. Stﬁte funding should aim to projects of infrastructure _development; public sérvices,

and high-tecl_l-.industry. Moreover, the enterprises should be encouraged td raise their own fund by

: isSuing bond, participating in a joint-venture. or a cooperative program, Inefficient enterprises should

- be mstruémfcd and restr'uctﬁring enterprise’s financial system. Enterprises should be advised for

maﬁéging the.ir own budget. Eliminating policy of state funding; concession loans offering from

banks rather be cancelled in order to encourage the enterprises raisiﬁg their own capital through the
processes of issuing stocks and bonds.

There should be a policy t‘or encourage the establishment of more joint-stock companies because
they are the main stock suppliers for the market. Howcvcr, th.c sponsor of the Government and
- authorities as well as tax poliéy have not offered cnough. attractiveness to persuade the investors.
Most of the joint-stock companics is newly established due to the demand of bﬁsiness. Thus, the
- Government should create a steering committee to instruct and subport this particular type of
company, especially thosé joint stock enterprises which have state’s investment of above 50%.
: Onc:e the pi'dblems removed, those joint stock enterprises will operate more efficient and they
surely generate a large amount of shares for the stock market.

- Another important issue needed to be solved is the'currcnt unbalance between market supply and
| demand. Tﬂrough the first trading sessions, there were more buyers than sellers because most of the

participated enterprises actuaily issued their shares before the introduction of Decree No.48/CP;
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they just need to re-submit their registration for stock listing. Tt is understandable why there are not
enough shares to sell when the existing shareholders do not sell out their shares, Therefore, the
major sharcholders of those enterprises should be asked to sell more of their shares as well as the
State should consider of sellidg part or all of their shares in the listed enterprises. And this is also
a Government policy of gradually withdrawing state’s capital from equitized enferprises, which

may not require state’s participation (The Government Resolution No.08 dated 9/7/1999, part 1V,
item 4).

(2) Necessary solutions for the development of the Government bond market -

Government bond is one of two main products of the securities market. In Viet Nam current situation,
the issuance of corporate bond is still limited hence the development of State _bond.market will play an
important and vital role toward the whole securities market development. However, the current state bond
is not Qualiﬁed for trading in Stock Trading Center. Thus, the Government should address the issue more
resolutely as folloWing: _

- The Government Decree 72/CP on the iSsuancc of Government bond should be reexamined,
standardizing all of the contained technical items of a bond, for instance, the Minisuy.Of Finance -
shoﬁld be selected as the steering State organ that has responsiblé for the bond issuance; underwriting
syndicate should be used to kf:ep_ maturity dates in confomlity; avoid the practice of dxrect selling as
of currént]y, thus make the bond to be listed in the Securities Trading Center easier.

In order to sqlv.c the problem, the Decree 72 has been réplaced by the Decree 01/2000/ND-CP dated 13/

~ 01/2000, which contained the Regulation on the issuance of Government bond, and accordingly, the Ministry
of Finance has been selected as the only issuer. Based on the new decision, Govemmeﬁt bond will be sold
in the Stock Trading Center in two ways: by underwriters or through an auction. Currently, there are only
intermediate financing organizations to participate in an auction; and it is somehow suited to the securities
market in Viet Nam at the beginning, helping the State to attract fund easier. Usmg the underwriters will
have great mﬂuence on the market, making the secondary market, partlcularly the Govcrnment bond markct,
more active. The new method also help to recover the investors’ belief in Government bond—a financial
instrument that was difficult to attract direct investment from the 1nw:storsT Basically, with such regulations,

" then issued Government bonds will be more quuid'ablc, and the Government wﬂl raise fuﬁd easier.

- Public offering should be encouraged for Government bond with different maﬁlﬂﬁes such as 1,
3,5, 15 and 20 years. The State should consider some pohcy w:th encouragement for the long -term
bonds (10-20 years).

- - Issued bonds shouid be identical in term of its par value, and thls value shouid not be too high.
Infrastructure and high-tech bonds should be encouraged to sell to the mtemanonal markets.

- Interest rate should be standardized. State and enterpnse bonds can use thlsstandard as a base
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for interest adjustment in collateral time. Income tax imposed on state bond should be considered
for discount toward institutional investors (currently, individual investor income tax was considered

for exempt.)
Conclusion

The development of a securities market was a major concern for the country in the renovation process, but
its success depends on a trusted and weil-defined legal system. Even legal documents and regulations on
securities and securities market at the beginning are not too many, but they have basically met the minimum
demands. The question of whether the securitics market will develop or not largely depends on the appropriate
solutions. Based on that solutions, the regulations could be carefully considered and amended in appropriate
direction of the social economic development of the country. Hopefully the given explanations and solutions
may help créating a suitable legal environment, which may help to develop the securities markets in Viet

Nam.
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Appendix

List of legislations and legal documents on securities and securities trading

A

IL
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Basic legislations
Company Law 1990 (modified in 1994)
State Enterprise Law 1996
Bauking Law 1990 and Credit Institution Law 1997
Enterprise Law 1999
Bankruptcy Law 1993

- Foreign Investment Law 1996

Legal documents on securities and securites markets

Legal docurﬁeﬁts on the issuance of Government bond _ _

The Government Decree No. 01/2000/ND-CP dated 13/01/2000 on the promulgation of Regulation
on the issuance of Government bond (in. order to replace the Decree No. 72/CP dated 26/7/ 1994 of the

Government)

Legal documents on the issuance of enterprise bond _

- The Government Dcéree No. 120/CP dated 17/9/1994 on the promulgation of temporary- Regulation
on the issuance of stock and bond of state-owned e_nterprises (The Ministry of Finance has released
Circular No. 9] dated 5/11/94 for guideline) and the Government Decree No. 23/CP dated 22/3/1994
on thé issuance of interﬁational bond. | _

- Decision No. 212/QD-NH1 dated 22/9/1994 of the Governor of the State Bank on the promulgation

 of Procedure for the issuance of bill of commercial banks and the bank of investment and development.
Legat documents on the issuance of stock of equitized enrerpr:"ses _

- The Government Decree No. 28/CP dated 22/3/1994 and Decree No. 44/CP dated 29/6/1998 on
the equitizat.ion of state-owned enterprises (SOEs}), instrﬁcting the proceduiire for public offeﬁng of .
SOEs. o

- Decision No. 275/QD-NHS datéd It l”l/ 1994 of the Governor of the State Bank on the promulgation
of Regulation on the share and shareholders of joint-stock credit instifutions. _

Legal documents on securities issued to trade in the securities markets _

- The Government Decree No. 75/CP dated 28/11/1996 on the.establishment of the State Securities
Commission | |

- Decree No. 48/CP dated 11/7/1998 of the Government dn securities and securities markets.

- Decision No. 127/1998/QD-TTg dated 11/7/1998 of the Prime Minister of the Government on the



establishment of the Securities Trading Centers.

Decision No. 128/1998/QD-UBCKS dated 01/8/1998 of the Chairman of the State Securities
Commission on the promulgation of Regulation on structure and operation of the Securities Trading
Centers.

Regulation on structure and operation of Securities Trading Centers.

Circular No. 01/1998/TT-UBCK dated 13/10/1998 of the State Securities Commission on the public
offering of securities.

Decision No. 04/1998/QD-UBCK3 dated 13/10/1998 of the Chairman of the State .Securitics
Commission on the promulgation of Regulation on Structure and Operation of Securities Companies.

Regulation on Structure and Operation of Securities Companies.

Regulation on Structure and Operation of Securities Investment Fund and Fund Management
Companies.

Decision No. 04/1999/QD-UBCK 1 dated 27/3/1999 of the Chairman of the State Securities
Commission on the promulgation of Regulation on Membership, Listing Requirements, Information
Disclosure, and Securities Trading.

Regulation on Membership, Listing, Iﬁformation Disclosure and Securities Trading (Promuigated
in accordance with Decisions No. 04/QD-UBCKI1 dated 27f03/ 1999 by the Chairman of the State
Securitics Commission). _ ‘ '
~ Decision No. 05/ 1999/QD-UBCK3 dated 27/3/1999 of the State Securities Commission on the
promulgation of the Regulation on securities depository, clearing/settlement and registration.

Regulatioh on Securities Dcpﬁsitory, Clearing/Settlement and ch.istration {Promulgated in
: Cénjuction with Decision No. 05/ 1999/QD-UBCK3 of the Chairman of the State Securities Commission

dated 27/3/ 1999).

Doﬁument_ No. 109/1999/UBCK2 dated 12/8/1999 of the State Securities Commission guidelines
for listing on the Securities Trading Centers.

Decision No. 31/1999/QD-UBCK6 dated 12/10/ 1999 of the Chairman of the State Securities
Commission on the promulgation of the Rég_ulation on Supervision and Inspection of the operations
of the securities and securities markets.

Regulation on Supeﬁision and Inspection of the operations of the securities and securities markets.
(Promulgated in accordance with the Decision of the Chairman of the State Securities Commission
No. 31/1999/QD-UBCKS6 dated 12/10/1999) |

Decision No. 139/ 1999/QD-TTg dated .1_0/6/ 1999 of the Prime Minister of the Government on
foreign panicipati_on in the Vietnamese securities market. |

' Circular‘No..OU 1999/TT —UB.CKI dated 30/12/1999 of the State Se-curities Commission providing
guidelines for the Gover'flment Prime Minister’s .dccision No. 139/1999/QD-TTg dated 10/6/1999 on
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Forcign Participation in the Vietnamese Securities Market,
- Decision No. 39/2000/QD-TTg dated 27/3/2000 of the Prime Minister of the Government on the

temporary regulation on tax incentives applied for securities businesses.
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Foreign Capital in Viet Nam:
Current Situation and Policy Recommendations

Phung Xuan Nha

Viet Nam Nationat University

1. Introduction

Capital is the prime factor for growth in any country. Viet Nam also needs a big amount of investment
capital to sustain a stable and high growth rate. In a context of low economic development level and low
saving rate, it is therefore critically important for Viet Nam to intensify its efforts to mobilize foreign capital
to supplement the investment capital for the 8cvclopmcnt of country.

According to estimations by some economists, the country needs around USD 65 - 70 billion as investment
capital to sustain an annual GDP growth rate of 5 to 6% in the next few years (2001 - 2005). Though domestic
funds cdnﬁnue to take the key role, it is evident that mobiliia_tion of domestic capital will have myriad
obstacles because of the constrains of state budget and the limitation of the banking system. Therefore,
foreign capital sources will play an important roie on the growth rate of Viet Nam in coming years.

En an effort to find solutions to the above problem, this study aims at reviewing the current situation and the
reciprocal interactions between foreign capital sources in Viet Nam in the last 10 ycars. Policy implications

will be presented in the final part of this study.
2. The current situation of foreign capital in Viet Nam

.In the past. 10 years, foreign capitai sources in Viet Nam are often in the following forms: foreign direct
investment (FDT), official dévelopment assistant {ODA), commercial credits and foreign loans. Among these,
FDI is taking the lead s;int.‘;c it brings into the country not dn]y capital but algo technology, managerial expertise,
marketing experiences and a global distn'butién networks. More than that, this stable source of funds does not
leave a debt burden to the .h‘ost country while.othcr sources of funds {excluding non-refundable components)
are often accompanied with an aggravating debt burden, ineffective use of funds and with unfavorable
conditions ixhposed by donors.' .For this reason, FDI has played a prominent role among foreign capital

sources in Viet Nam and there have been many policies, laws... governing it.

o Bihding conditions include those which oblige funds recipiehls to buy materials, goods, services provided by the country
providing ODA. e
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Overview on policy, laws governing foreign capital

Foreign Direct Investment (FDI)

It can be said that the legal framework on foreign direct investment has taken shape since 1977 with
the charter on foreign investment released under the Decree No. 115/CP on 19 April 1977. This is the
first ever document by the Socialist Republic of Viet Nam on foreign investment. According to the 1977
Charter, foreign investment is construed as bringing in for use in Viet Nam the assets and capital in order
to build new facilities, renovate, ¢xpand or improve existing faéilities. Capital must be in foreign currency
and assets must have equivalent value in foreign currency. In accordance with this charter, foreign investors
can choose among three investment forms: product sharing cooperation, mixed company or factory and
private factory producing exported goods. However, such factors like foreign investors’ assets not being
guaranteed (which can be confiscated for nationalized), exorbitant taxes (30 - 50%), management power
mainly in the hands of Vietnamese sides and the absence of a consistent policy framework have explamed
for the lukewarm reactions of forelgn investors to the charter.

In line with its broader program of economic reform, the National Asseinbly of the Socialist Républic
of Viet Nam has passed the Foreign Investﬁ]enl Law in Viet. Nam (December 29, 1987), The law basically
addressed the weaknesses of the 1977 Charter and provided more favorable condi_tioﬁs for foreign investors
in Viet Nam. At the time of issuance, the law was evaluated to be attractive when compared with similar
laws of other regional countries. - '

Unlike the 1977 charter, the 1987 law guaranteed not to conﬁscate and nationalize legally owned
assets of forelgn investors. It also commit to providing equal and fair treatment to foreign investors.
There is no mzixifnum limit on the capital share contributed by the foreign invcstor in the form of joint-
venture enterprises but the minimum must not be below 30% of the invested capital, The law also
allowed foreign investors to choose among investment forms which are then prevalent regionally and
internationally (b'usiness cooperation the basis of business cooperation contract, joint-venture enterprise
and 100% foreign capital enterprise). Profit tax rates are much lower which vary around 15 - 25% of the
profit. Moreover, foreign invested enterprises shall be liable to maximum profit tax exemption period of

2 years from that beginning with profitable business, and a 50% profit tax reduction during 2 subse(;uem

‘years. In some cases, profit taxes are even lower (10%) and the periods of profit tax exemption and

reduction longer (4 years). Moreover, the law permits foreign investors to remit profit houie with the tax

rate of 510 10%.

It is evident that the Foreign Investment Law (1987)is a bfeakthrough when compared with the 1977

' charter. It reflects the fact that Viet Nam has taken a more transparent, more pragmatic conception about
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the role of FDI on the development process of national economy. Nevertheless, after an implementation '
period, the law has revealed a number of constraints, causmg troubles to forelgn mvestors For example

the law does not allow private sector to dlrectly enter a busmess Looperatmn wnth fore1gn investors.



Domestic investors therefore have to group to become a Joint-venture Side while foreign investors have
to do the same thing to become a Foreign Side. The law does not permit to account interests paid on
loans as costs. Contribution to equity by Vietnamese Side is chiefly land use right.? In addition, other
documents supporting the implementation of the law were not issued adequately in a timely manner. For
example, the Decree No. 139 by the Minister Council which provides detailed instruction on the law
was only issued 10 months after the law has been announced. Issues related to salary, natural resource
taxes... are only tackled with at the end of 1990 and the beginning of 1991. Moreover, at the time when
the law was passed, no other economic laws had been issued, making the foreign investment legal
framework in Viet Nam inconsistent and risky.

In 1990, the Foreign Investment Law was revised with important changes made. Most notable of all
are; liabilities limited companies or sharcholder companies are allowed to cooperate with foreign investors.
(excluding some special cases); no maximum limit on the capital share contributed by the foreign investor
in the form of joint-venture entefp‘rises, but the minimum must not be below 30% of the legal capital;
prbﬁt tax privileges accompauics with some specific conditions (technology transfer, proportion of goods
produced for export, volume of Iabor...); interests are accounted as investment costs... Despite these
changes, the revised law failed to get rid of such limitations as: investment forms not being diversified,
the absence of the supulatlon on the compensation of the Vnetnamese Government in case it causes
damages to the capital and assets of forclgn investors, too strict control on bank account of foreign
invested companies, unsuitable project duration.... Hence, the law has undergone 2nd revision in 1992
to nia_ke it more attractive.

After another 4 years, the Foreign Investment Law was revised for tﬁc third time in 1996. Key
amendments made under this revision include the followings: investment privileges are linked with
development orientations of the ccbnomy, foreign investors are allowed to contribute capital in VND
which has foreign currency origin, BOT form is diversified with BTO and BT; more autonomy given to
enterprises; investment encouragement areas are enlarged (hospital, training...); licensing pfocess are
shortened and simplified; state management on foreign investment is more decentralized and other

- administrative procedures are minimized. Together with these changes, a raft of decrees, and regulations
 has been announced to provide spééiﬁc guidance on the implementation of the law (see Appendix 1).

Recently, under the pressure .of a éharp 'drop in FDI in Viet Nam and of an increasing competition
from impro?emcnts of investment envirdnmcnts in regional countries, the Foreign In\;estment Law has
been révise_d for the forth time on lasi June, 2000. The latest revision has included two new articles and

: re.viscd'20 articles in.the light of developing and expanding the stipulation of the prevailing Investment

. Law. The revision mainly deals with three issue areas. Firstly, it includes the regulations which help to

© 2 Asof August 1999, capital contributed by Vaemm parties in FDI enterprises is USD 2.324 billion. Capital conmbuted
is mainly in the form of land use right.
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minimize difficulties, troubles and operation risks of foreign invested companies. The revisions are on
such issues as foreign currency balance, opening of bank account in foreign countries, use of land as
collateral for bank loans, land clearance, without recourse principle, guarantee by the Government and
application of foreign laws. Secondly, the law has been revised in a way that enlarges the autonomy of
foreign invested capital. Direct intervention of the Government on day-to-day operations of enterprises
are removed, setting up a legal framework for both domestic and foreign enterprises to be suitable with
international practices. Changes are also made on consensus principle, conversion between investment
forms, suspending operation, and closing foreign invested enterprises and expiration of business
cooperation contract, allocation of various funds and reserves, minimization of investment procedures.
Thirdly, the revision also deals with three issues regarding import tax exemption, remittance of profit
abroad and loss transfer. '

In brief, the legal framework for foreign investment in Viet Nam is characterized with the following
distinguishing features: temporary favors, inconsistency, fast variable regulations, discrimination, non-
transparency, low enforcement, inconsistency with international laws and practices. These constraints
have eclipsed investment incentives and discouraged foreign investment capital ﬁowing into Viet Nam.

Official Development Assistance (ODA) '

Viet Nam got access to ODA much earlier than to FDI. Ho.wever, after many ups and downs, this
source of funds rea]ly rose only during the 1990s, after Japan and other donors resumed its aids to Viet
Nam in 1693, This sourca of funds whtch ranks second only to FDI is cnttcally important for the
development of Vtet Nam in this trans:tton period.

Key prevatltng decrees of the Govemment regardtng the managemcnt and use of ODA include: Decree
No. 87/ CP dated 5 August 1997 on ODA management and use, Decree No. 22/1998/ND-CP dated 24
April 1998 on land clearance, Decree No. 52/1999/ND-CP dated 83 uly 1999 on construction and
investment management, Decree No. 88/ 1999/ND-CP dated 1 September 1999 on bidding. Accompanied
with these decrees are circulars by ministries, governmental agencies which nrovide detailed guidance
on the implementation of such decrees.? _ |

According to prevailing regulations, ODA includes non-refundable assistance and soft loans which
include a non-refundab.le assistance eornponent equit'alent to at least 25% of ‘the l_onn {Article 2, Decree
87/CP) for such purposes as: supporting the balance of payment,.pr'ogram .loans, teehnical assistance
and project support. _

Like the.pr'ocess of perfecting the. legal framework on FDI, after many revisions, these decrees nnve
had tnany positive strengths: clear stipulations on role, responsibilities of ministries and agencies involt'ing

in ODA management and use (Ministry of Planning and Investment, Ministry of Finance, Ministry of

3
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Foreign Affairs, State Bank of Viet Nam and the Government Office); a bold and clear decentralization
in appraising and approving ODA projects; simpler procedures; more consistency between various legal
documents; damages compensation are detailed and applied consistently all over the country...

Nonetheless, besides these positive aspects, there remain many constraints. Since management agencies
are many in number, procedures therefore is complicated (particularly in loan disbursement procedures).
This delays the process of receiving ODA. Stipulations on monitoring and evaluating ODA projects are
inadequate. Technical assistance to project design and building is limited (technical assistance is mainly
provided by foreign partners, leaving project owners in 2 passive situation). Supporting policies are
inadequate, some even cause troubles to project stakeholders.* Many stipulations are impractical, infeasible
or difficult for project stakeholdets to cxc.cutc. :

3}  Commercial credits and foreign loans

In addition to these policies and regulations, many legal documents related to foreign loéns borrowing
and.rcpayment have been recently issued. Most notable of all are: Regulation on Foreign Loans Borrowing
and Repaymenf (issued under the Decree No. 90/1998/ND/CP), Decision No, 72/1999/QD-BTC by the
Minister of Finance dated 7 July 1999 regarding the provision, use and management of reserve for
foreign loan repayment; Dcéision No. 233/1999/QD-TTg by the Prime Minister on 20 December 1999
attached with the Regulation on government’s guarantees for foreign loans by enterprises and credit
institations; Circular No. 03/1999/TT-NHNN dated 12 August 1999 introducing the borrowing and
repaymer_ni of fdreign Joans borrowed by gntérpriscs.

In ac'cordancc_t wit_h.thcsc regulations, foreign borrowings include short-term loans.(under 1 year) and
medium and long term loans (either interest bearing or interest free) borrowed by the Government of
Vict Nam or by entcrj)riscs having Vietnamese legal sfatus (including foreign invested enterprises) from
international financial institutions or from other foreign governments, banks, organizations or individuals.
Foreign loans by the Government include those borrowed by agencies authorized by the Government of
Viet Nam to sign the loan 'agréemer.:t under the name of the State or of the Socialist Republic of Viet
Nam. Often, loans of this type include ODA, commercial credits, bonds issued by the Government.
Forcign borrowing by entcrﬁrises are those in which enterprises (include the foreign invested enterprises)
boﬁ‘owed loans from. foreign lenders or issued corporate bonds in foreign capital markets under the
principle of sclf-borroWing and self-repaying.

These documents have many positive effects. They have created a legal framework necessary for
bon'owing frbm and repaying loans to foreign capifal markets. They provide detailed and clear guidance

to all ministries and agencies on borrowing and repaying Government’s loans. However, the

+  Conditions to be eligible or ineligible for cdmbensation for land and clearance and stipulations related to the matter at
Article 6, 7, 10, 100 of the Decree No. 22/CP are not concrete and inconsistent with legal documnents on land use

charges. This lead t_d confusion in construing and ihplementing the Decree in different provinces.
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implementation of these documents has revealed a aumber of limitations, for example a too strict control
on foreign loans by enterprises (particularly of by private ones), a lack of necessary documents to enhance
the responsibilities of creditors (especially those which are state-owned organizations and enterprises);

an inconsistency between reguiations of different documents.

4)  General comments

@

In the last 10 years, when compared with other socio-economic sectors, it is evident that the Government
of Viet Nam has laid a strong emphasis on mobilization and use of foreign capital sources. This is
demonstrated by the continuous improvement of f)olicics and regulations on forcign capital in a progress-
oriented manner. A relatively adequate legal framework has so far been in place. However, due to
limitations in experience, uneven development of other socio-economic sectors and the fast variable of
competitor’s environment..., policies.and regulations on mobilization and use of foreign capital sources

in Viet Nam therefore contain many constraints, unattractiveness and risk factors. These important factors

- have had strong impact on the influx of foreign funds into Viet Nam.

A review on foreign capital influxes into Viet Nam

In the last decade, foreign capital has been flowing into Viet Nam at an increasing annual rate, from

USD 1.2 billion in 1998 to rou'gh.ly USD 2 billion in 1990 and USD 3.5 _billio.n in 1998. As of August 1999,

foreign capital flowing into Viet Nam has accumulated to around USD 23 billion, of which USD 12.844

billion of FDL? and the remaining are foreign debts and non-refundable assistance. So, foreign capital

accounted for around 45% of total investment capital in 1990-1999. This is a pretty high proportion when

compared with many other countries in the region.®

1) FDI Influx

As of August 1999, Viet Nam has received well over USD 35 billion in FDI commitments from some
sixty different countries since the new FDI regime began operation, of which USD 15.165 billion or
42.19% of the total has been disbursed (see appendix 2a). Proportion .of FDI over Igross investment
capital of Viet Nam grew up over the years and averaged 30%/ year in the laét 10 yearS (see Table 1).
However, this source of funds is plunging in recent years from USD 3.25_billion in 1997 1o USD 1.956
billion in 1998 and then to mefely USD 0.933 billion in 1999. The sources of FDI in Viet Narri. come
from Asia Pacific Region (70.91%), Europe (21.05%), America (7.9%) and others (4.3%).

5 Total FDI disbursement is USD 15.168, of which foreign capital is USD 12,844 billion.

¢ [nward FDI flows as a percentage of gross fixed capital formation in selected countries in the South-East Asia:

Countries | 1986-1991 1992 1993 1994 1995 1996
I. Indonesia - 23 39 4.3 18 6.7 85
2. Malaysia 14.7 260 203 - 14.9 TN 11.1
3. Philippines | 66 2.4 - 96 10.5 89 78
4. Singapore 7.6 124 230 350 289 C 2715

Source: World Investmeni Report 1998, p.394
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Table 1

Proportion of FD! in aggregate investment capital in Viet Nam

In billion VNI
" g:"'“' L 1986-1990 ¢ |t 19911998 [ 1996 - 1997 (estimated)
Realized investment Realized investment Realized investment
. % , % \ %
capiral capital capital

Aggregate -
investment 13,4079 100 193,537.6 100 158,000 100
capital :
Domestic 11,7339 875 | 137,305 709 | 100,800 638
sources
FDI 1,647.0 12.5 56,2320 29.1 57,000 36.2

Source: Financial and Economic Information Review, Issue No, 1 +2, {998, p. 26

2}  ODA Influx
Before 1990, ODA received by Viet Nam had been very limited in value, totaling merely 12.6 billion
of convertible Rouble and USD 1.6 billion (1976-1990). At the beginning of the 1990s, big countries
and major international organizations began to normalize relations with Viet Nam, paving the way for
ODA to flow into the country at a rapid speed. After 6 donor’s meetings with the first one started in
1994, ODA is ﬂov;'ing in at.an increasingly faster rate over the years. As of 1998, international donors
have committed to providing more than USD 13 billion as ODA to Viet Nam,’ of which more than USD
5 billion or 40% of the committed amount have been disbursed. Non-refundable assistance account for
approximately 15% of total ODA committed. This proportion is re.latively lower than those of other
ODA recipient countries in the region. The remaining of 85% are soft loans.
- Atthe Cdﬁsultative Meeting of Donors heid in 1999, donors are ranked according to the volume of
- ODA prc;vided. 11 big donors are sorted out of 45 bilateral donors and 350 NGOs as biggest donors and
are ranke.d in the following descending '6rder: Japan, WB, ADB, UN bodies, France, Spain, Germany,
Sweden, Australia, Denmark and EC. OD.A provided by Japan, WB and ADB account for 76% of ODA
committed value and Japan commits to provide a value equivalent to the combined sum of both ADB
and WB.
Itis ﬁrediéted that in.thc next 5 years (2001-2005), ODA will continue to increase, and possibly
- reaches around USD 11 billion (see table 2). Of this amount, loans Will be.of USD 9 billion and the

remaining being non-refundable assistance.

"7 ODA has been flowing into Viet Nam at an accelerating rate since Japan and other donors résumed aids to Viet Nam in
. theend of 1992, - ~ ' '
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Table 2 Estimates on ODA inflow into Viet Nam (2001-2005)

' Donors " 2001~2005 (in million USD)
1. ADB 1640 1590
2. WB 2250 2200
3. Japan 4400 4000
4, IMF 250 250
5. UN 210 -
6. Other Donors 2000 1200
7. NGOs - 250 -
Total 11,000 9,240

Source: ODA Plan in 2001-2005, Ministry of Planning and Investment

3) Commercial Credits and other Foreign Debts
As of 31 Decembef 1998, Vietnam’s foreign debts reached USD 8 billion (botﬁ principal and interest)
and 10 billion of convertible Rouble (equivalent to around USD 2 billion). Of this amount, debts by
corporate sector are more than USD 4 billion (3 billion by fbreign invested enterprises and 1 billion by
state-owned enterprises and other economic sectors) and the remaining are state’s debis.
4)  General comments |
In the last 10 years, foreign capital has been flowing into Viet Nam at an aceelerating rate and has held
an important share in aggregate investment capital in Viet Nam. Among these foreign capital sources,
FDI holds the larger bulk-and has shown a declining trend in the last few years _While other sources are
picking up. This indicates that the investment envirohment in Viet Nam has Becorhe less aitraétive but
the relations between Viet Nam and other. countries are continuously ameliorated. In the next few years,
there will not be  rise in foreign capital intb Viet.Nam due to such factors as the liighly.risky investment
environment in Viet Nam, a more fierce edmpetition for ODA, unchanged total source of ODA (around

USD 50 billion) while the demand of developing countries is relatively b'ig.

3) Inierrelations between investment cabital sourceé in Viet Nam _

Though each source of fund is relatively independeﬁt from one another, they are all integrﬁl pai'ts of the
aggregate investment capital and therefdre heve reciprocal interactions. This section will review twe basic
interrelations including the one between foreign capitals.the'm'selves and the one between foreign capital
and domestic capital. These interrelations are considered under the angle of policieé, regulations and flow
of funds during the last 10 years in Viet Nam.

1}  The interrelations between foreign capital sources in Viet Nam
In reality, investors cannot do business with their own eépital only without gettihg access to social
~ activities and investment services. On the contrary, .they have to mobilize funds in all ways end contract

with all parties relating to their investment in the host country. Therefore, policies and regulations on
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foreign investment need to take these factors into full account.

An overview of FDI policies and regulations in Viet Nam reveals that these relations have not been
adequately dealt with. Policies and regulations on FDI are not consistent and are more vertically based
(from the central to local level in each economic sector or industry) but less horizontaily coordinated
{between .different ministries, agencies or provinces). Accordingly, the conflicts, inconsistency and random
applications of FDI policies and regulations by different organizations and provinces are widespread.
This phenorﬁcnon is causing troubles to foreign investors, making them truly frustrated.

Unlike many other regional countries, Viet Nam is receiving FDI but not yet foreign portfolio investment
(FPI). This is a high barrier for capital mobilization by investors. It also fails to provide “signals™ which
reflect the investment environment quality, preventing investors from adjusting their investment strategy
and taking éppropriate actions to counter the changes taken place in the market. On the other hénd,
through foreign portfolio investment, Viet Nam will be able to mobilize more funds from international
financial markets.? Fully aware of the importance of this matter, the Government of Viet Nam has
recently launched a stock market. Though the market is still in its infancy and facing many obstacles,
this will be a good channel to lure investment funds flowing into Viet Nam.

When compared with similar regional countries, foreign capital sources in Viet Nam has a relatively
strong interrelations. The large bulk of forzign loans are linked with investment projects, and soft loans

' (ODA) with investment projects of donors. On the other hand, many non-refundable assistance projects
are integrated in the investment and trade promotion programs of donors. |
2}  The interrelations between domestic cap.iral and foreign capital
Though haﬁng a foreign origin but being used in Viet Nam, foreign capital is an integral part of the
. aggregate investment capital of Viet Nam. Not only has foreign capital helped to meet the demand of
investment capital for growth, it has enabled the Govérnmeﬁt to focus budget funds on public facilities,
social welfare projects, thus irriproving the living conditions and the spiritual life of the public. Recognizing
this importance, Viet Nam has repeatedly confirmed that foreign capitﬁl is an imegrai part of the country’s
aggregate invcstmént capital.

However, there are many concerns that if the foreign investment funds hold a large proportion in the
total investment capital of Viet Nani,I the nation’s sovereignty may be threaten because of foreign investor’s
control. The reality shows that these concerns are only correct when the economy is a closed one or in an

unde(developed situation. In a context of ré'gional integration and globalization, the interdependence

Fon:ugn ponfollo mvestment is a huge source of capttal for developmg countries. According to IMF and UNCT. AD, on

average in 1992 - l997 USD 63.3 billion in foreign portfolio investment has been flowing developing countries, an
_ impressive number when compared with USD 100.2 billion in FDL. Some countries are attracung much foreign porifolio

mvmtment hke Argentma (USD 10 b:lllon agamst 4 3 bllhon in FDI), Brazil (USD I1. 9 b:lhon agamsl 6.3 billion in

FDI), Chma (USD 2.4 billion against 29.8 btlhon in Fl)i), South Korea (USD ll 9 blillon agamst 1.4 bllllon in FDI),
. Mexico (USD 10.7 blllloa against 8.2 billion in FDI), and Thailand (USD 3.3 bllllon against 1.9 billion in FDI).
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between different economies is evident and inevitable. Developing countries like Singapore, Malaysia...,
in many stages of their development histories, have witnessed high proportion of foreign capital over
aggregate investment but they have been developing fast while successfully defending their national
independence. The question is not how much the proportion between foreign capital over the aggregate
investment is appropriate but the crux of the matter is how effectively the funds are being used.

From a micro point of view, foreign capitals, particularly FDI, will be the engine for the growth of
domestic development {unds, This is demonstrated in many aspects. By providing services to foreign
invested enterprises and through techaology transfer, the productivity and revenue of domestic companies
are therefore increased, reinvestment capacity and contributions to the state budget improved. Moreover,

‘production capacity of domestic companies will also be strengthened. Production efficiency and conditions
are ameliorated due to the competition with foreign companies.

In addition to these, soft loans are particularly necessary for the expansion of enterprises, particularly
private ones in a context where the supplj} of funds is really strained as it is now. However, in case of soft
loans, Itl.'le efﬁciency of the loans and repayment capacify shoﬁld be taken into full account.

Though Government debts borrowed to ifnprove the inffa_stmcture (both hard and soft infraslructureé)
are necessary, a strong focus on using loans for this purpose with little care about the performance of the

- project rhay lead to inefficiency or to situations where no revenue is carned to repay. the loans. An
aggravation of the debt burden is then inev.itable.
3}  General commenis _ .

Though a legal frame work with necessary laws and regulanons has been in place there remain many
shortconungs inconsistency in receiving and using forelgn capitals. Most notable weaknesses include
the loose linkage and a discrimination between foreign capltal sources and domestw ones. ThlS is proven
by the existence of two different investment laws, one for domestic investors and the other for foreign
ones. These characteristics enable us to conclude that a legal frame work for the reeeption and use of

foreign capitals have been set up but there remain many hurdles which dishearten investors.

3. Some policy recommendations

To reveree the decliniﬁg trend and to lure more .foreign capitals into Viet Nam, it is necessary to take bold
steps to medify and adjust the exislin.g policies and regulations. Hoﬁvéver, in this section we just suggeét some
policy recommendatlons as follows: o | ‘

Firsily, bold steps should be taken to umform pohcnes and regulauons govermng all types of capltals
without dlscnmmatmg domestic and foreign capltal by different laws as they are currently This may be
dnfﬁcult at the begmnmg but it wnll in the Iong run, remedy the overlaps conﬂlcts and i mconsnstency betwecn

investment capital sources. Experience shows that since each type of capital is govemed by a dlfferent set of
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laws, these problems are not basically resolved despite continuous changes and addendum to faws and
regulations. In some cases, even the change and addendum makes the situation worse. This situation is eroding
the confidence of investors.

On the other hand, the adjustment and modification to existing regulations and policies on capital flows by
MPI, MOF, SBV,... should be aimed at the long-term perspective, at the consistency with the regional and
international laws. Viet Nam has joined ASEAN, APEC and sought for 2 membership of WTO, this feature
therefore becomes critically important. As such, in many cases, fundamental changes but not minor ones
should be made to the laws and regulations governing capital sources. Though it may be against the will, it is
inevitable when Viet Nam has made commitment with international and regional bodies and with other countries
that it accepts the general rules of games.

Secondly, an answer should be found to the question of why the continuous changes of laws and regulations
on FDI, but they did not create attractiveness to foreign investors?. In fact, Investors need not only the removal
of some hurdles or the addition of some privileges in some regulétions and laws on foreign capitals, but also
a complete, effective, highly enforceable legal framework in all political, economic and social areas. Therefore,
the modification and adjustment of policies and regulations on foreign capitals should be meaningful when
they are accompanied with the improvement of laws and regulations on othef related areas.

Thirdly,r should we promptly resolved the paradox of “being to centralized but in fact too decentralized;" in
state management ov'er. foreign capital sources?. The Ministry of Plhnning and Investment is the “contact
agency” and therefore is overloaded with a huge amount of work. It has to both function as the “centeal
cons_l..l.lting agency” for the Govemment en socio-economic development and deal with day-to-day affairs
such as a'llocation‘of plans of all sorts, gr:anting licenses to domestics and foreign investors, evaluation of bids
inkey coﬁstruction projects, being responsible for ODA and long-term loans... In the poor working conditions
and the limited competence of staffs, an overload of work is inevitable. Therefore, many issues related to
foreign investment, to ODA and other foreign debts are not dealt with in a timely manner. Meanwhile, the
final decision is only reached at the consensus, or collective decision, of all other related ministries and
agencies—a mechanism smacked of “begging and giving™. This is one of the important reasons which explains
for the complicated and uoubiesome'proce'dures which investors have to counter with.

Fourthly, the capital market should be further liberalized by fostering competition and development of the
 stork market; Strong control on the foreign exchange market (foreign exchange rate ﬁxing, slow adjustment
of interest rate, stn'et control oh fofeign loans borrowing...) should be loosened and then removed. Laws on
competmon antltrust should be promulgated Dlscnmmatlon between domestic and forelgn investors should
be abohshed Capltal moballzanon methods should be diversified and a stronger empha51s should be laid on
forelgn portfoho investment. ‘

F :ﬂh!y, the modlﬁcatlon and adjustment of laws and regulanons should be based on the legmmate interests

of mw.-stors9 and on the feasibility and enforceablhty of the modxﬁcatlons “Unwrxtten laws”, or “implicit
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regulations” which are against the laws should be limited.!®

Finally, the success of these works is very much dependent on the quality of the policy makers and the
adequacy of their working means. This is the factor decisive to the success of the efforts in improving the
policies and regulations in general and in attracting and using foreign capital sources in particular. Without a
focus on improving the quality and working conditions of the policy makers, the targets of country’s policies

and regulations will remain to be an aspiration forever.

For example, the policy of closing down the forest to prevent the deplelion of forest resources are truly necessary.
However, the snpulauons on banning exportation of woods, stipulated measurement of woods eligible for export are not
'.close to the practice. In the elaboration process, these documents are not consulted with enterprises. This leads to a
situation where thousands of square meters of cut down woods and a huge volume of craft goods cannot be exponed
wasting billions of Dong and pushing dozens enterprises to the brink of bankruptcy. . . )
The investment Law is silent about the ceiling on the share of caplla.l contnbuled by foreign investors. However there
is “unwritten stipulation” about the maximum proponlon of capital conmbutcd by foreign investors in joint-ventures
producing cement, beer..., enabling the Vietnamese parties to contribute to 40 - 50% of the capital.
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Appendix 1

Documents guiding the implementation of Foreign Investment Law
in Viet Nam

1. Decree No. 12/CP dated 18 February 1997 by the Government providing detailed stipulations on the
implementation of the Foreign Investment Law in Viet Nam.

2. Decision No. 386/TTg dated 7 June 1997 by the Prime Minister on the decentralization in the licensing
of foreign direct investment projects.

3. Decision No. 41/1998 QD-TTg dated 20 January 1998 by the Prime Minister on the decentralization in
the licensing of foreign direct investment projects.

4.  Circular No. 2028/VPCP-KGVX dated 28 May 1998 by the Government Office on the salaries in foreign
invested enterprises. |

5. Decree No. 62/1998/ND-CP dated 15 August 1998 by the Government issuing the investment regulation
under BOT, BTO and BT mechaniém applicable to foreign direct investment in Viet Nam.

6. Decision 173/1998 QD-TTg dated 12 September 1998 buy the Prime Minister on the obligation of
selling off and the right of buying foreign current of resident organizations.

7. - Inter-ministerial Circular No. O1/LD dated 31 March 1997 by the General Department of Statistics and
the Ministry of Pianning and Investment which provides guidance on statistics works of FDI1 cﬁtcrpriscs
and (;f foreign pai'ties in business cooperation contracts.

8. Cifcular No.11/TT-LB détéd 21 July 1997 by the Ministry of Planniﬁg and Investment, Ministry of
Finance, Tourism Administration régarding the duty-free importation of equipment by FDI enterprises.

9. Circular No.OS/BKH-QLDA by the Ministry of Planning and Investment providing instructioné on the
implementation procedures of FDI projects in Viet Nam.

1'0._ Circular No. OTfBKH-VPXT dated 29 April 1997 bj the Ministry of Planning and Investment regarding
additional instructions on the bidding process of FDI enterprises in Viet Nam.

1i. Circular No. 70-TC/QLCS dated 7 Octobcr 1997 by the Ministfy of Finance on the payment of Jand tax,
contribution of capital in the form of land usc right by domestic enterprises in accordance with the Decree
No.85/CP dated 17 Dccembé_r 1996 by the Government.

12. Circular No.74-TC/TCT dated 20 Oétober 1997 by the Mini;try of Finance providing stipulations on tax
applicable to FDI .pi"ojects in Viet Nam.

13, Ciréulaf N0.63/ 1.998/'1"1' -BTC dated 13 May 1998 by the Ministry of Finance which provide guidance
on tax in order to chéouragc and guarantee FDI in Viet Nam in accordance with the Decree No. 10/1998/
ND-CP. _ _

14. Circular No.0l/BXD-CSXD dated 15 April 1997 by the Ministry of Construction regarding the
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management of EDI construction projects or projects constructed by foreign contractors in Viet Nam.

15. Circular No. 09/LDTBXH-TT dated 18 March 1997 by the Ministry of Labor, War Invalids and Social
Affairs regarding the granting of labor license for foreigners working in organizations and.enterprises
based in Viet Nam.

16. Circular No. 02/TT-NH7 by the State Bank of Viet Nam regarding the management of foreign currency

-in FDI enterprises and in foreign parties in business cooperation contracts.

17. Decision No.0321/1998/QD-BTM dated 14 March 1998 by the Minister of Trade providing detailed
instructions on the implementation of the Decree No.12/CP dated 18 February, 1997, Decree No.10/1998/
ND-CP dated 23 January 1998 by the Government rglating to the importation, exportation and consumption
of goods in Viet Nam and the to the processing of products by FDI enterprises and parties in business
cooperation contracts. '

18. Circular No. 490/1998/TT-BKHCNMT dated 29 April 1998 by the Ministry of Environment, Science
and Technology providing instructions .on the preparations and appraisal of environment impacts in
investment projects. | _

19. Circular No.679/TT -DC dated 12 May 1997 by the Land Management bcpartmcnt relating land renting
for FDI projects in Viet Nam. _ _ : '

20. Circular No.11 I/GSQL-TT dated 28 May 1997 by the General Department of Cus.toms instructing the
implementation of the Decree No.12/CP dated 18 February 1997 which provide detailed stipulations on

the implementation of Foreign Direct Investment Law in Viet Nam.
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Appendix 2. a

The trends of FDI in Viet Nam (1988-8/1999)

Million: USD
Registered capital (RC) and reinvested capital (xc) Disbursed capital*
Years Disbanded Com . Foreign Vietnamese
RC Re (**) (***E)) Remain capitﬁl capital
1988-50 1,582 0.3 24 03 1,558 - -
1991 1,274 8 240 1 2,598 161 52
1992 2,027 47 402 14 4,257 313 81
1993 2,588 230 79 16 6,979 829 270
1994 3,746 515 217 0 11,023 1,509 437
- 1995 6,607 1,308 477 1 18,460 2,182 489
1996 8,640 756 1,023 75 26,759 2,283 363
1997 4,654 1,142 352 1 32,202 2,816 434
1998 3,925 876 2,426 19 32,202 1,813 143
8/1999 907 457 356 1 33,210 938 55
Sub-total 35,950 5,338 5,597 127 35,565 12 844 2,324
Total . 35,565 (remain capital) _ 15,168
Note: (*)  Excluding the disbursed capital of the disbanded and completed projects.
~ (**¥)  The disbanded projects.
(***) The completed projects.
Source: MPI, 10/1999
Appendix 2. b
Sources of FDI in Viet Nam by regions/countries (1988-9/1998)
. : - Miltion: USD
Regions/Countries Registered capital %
I.  Asia Pacific Region 23,099.312 70.91
1. ASEAN 7,999.493 24 .56
»  Singapore 5,528.794 16.97
+ Indonesia 314.096 0.96
»  Philippines 228435 0.70
«  Thailand 989.914 3.04
»  Malaysia 926.759 2.84
» Lao People’s Democratic Rep. 11.495 0.04
«  Brunei 0 0.00
»  East Asia 13,975.211 42.90
+  Taiwan 4,494.095 13.80
» Japan 3,278.693 10.06
Hong Kong 2911.632 9.78
«  South Korea 6,856.261 8.94
II.  Europe 728.186 21.05
- UK 172729 224
«  Germany 1,746.141 053
+« France 2,574.883 5.36
I, America 1,175.095 7.90
- US 1,399.788 361
« Latin America 47.010 430
IV. Others : : . 104
: Total 32,577,466 100.00

Source: MPI, 12/1998
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D-—-2
The Management of Foreign Debt of Viet Nam in the Period of 1999-2000

Truong Ba Tuan
Nguyen Thu Thuy

Finance Policy Department
Part 1 The policy and implementation of borrowing and managing of foreign loans

1. Thg implementation and management on foreign debt of Viet Nam in 1999-2000
At this stagé, the policy of foreign debt management is focused on the following basic points: i} Dealing
with outsfahding debts and ii) mobilizing new capital from foreign loans, in detail:
1.1 The outstanding debts before 1993 |

Up to the end of 1990, Viet Nam total foreign debt was about USD2.704 billion and 10.43 billion
RCN. Most of the loa_ns came from the Soviet Union, Eastern European Countries, China and some
international financial Organizations. In these total outstanding debts, some carried out directly by banks-
in cb'mnxission of the government or t;y domestic business guaranfced by banks, besides, the Government
direct debts. _

Up. to the end o.f 1999, the outstanding debt maihly rose from loans for éxpenditurc in the previous
penod when the economy was in dlfﬁculty So that, we didn’t have capablllty of renewing necessary
resources to pay debt In addition, some loans utilized for pro_;ects that had many difficulties to withdrawal
of fund, such as: transportaticn, post and telecommunication, socio-culture, medicine... projects for security
and defense. The inefficiency of utilizing and coatrolling borrow capital and the changes in the rate
exchange .at different time caused the loans be unpaid _as'time in the borrowing contracts. As the result,
the overdue debt rose, especially loans in free foreign currency exchange. Out of USD2.704 billion debt
in free foreign chrrency exchange, there is USD?2.238 billion of overdue debt. Due to the incapability of
paymeﬁt and the collapse of ﬂlé Soviet Union and Eastern block, Viet Nam was nearly isolated from the

_ international financ1al commumty ' |

With the desire of i integrating the world economy, Viet Nam has actively participated in settling overdue
debt rounds since 1993. In 1993, Viet Nam had the way of settling overdue debt with the member
countries of Paris Club. As the result, the commercial outstanding debt was reduced 50% and paid in the
following 23 years, ODA debt was postponed 30 years with preferential or lower interest rate. In 1998,
Viet Nam reached an agreement on deéling with overdue debt in London Club. After the Government’s

efforts to settle Viét Nam overdue debt in Paris Club (1993) and London Club (1997), the foreign debt
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situation of Viet Nam was improved. The overdue debt in free foreign currency exchange remained only
about LISD0.267 billion at the end of 1998.

‘Moreover, during the 1990s, Viet Nam took the initiative of negotiation to settle overdue debt with the
Eastern Block and The Soviet Union. Viet Nam came to agreement with some countries on paying debt
by goods such as: Russia, Buigaria, Hungary. Up to now, most of debt with Eastern Block has paid.
However, there still many difficulties in solving the problem of debt over 10 billion RCN with the Soviet
Union. Now, both Russia and Viet Nam have not come to a complete' agreem.em on dealing with

outstanding debt especially the matter of exchange rate between RCN and USD.

1.2 Foreign capital mobilization of the Government from international financial organization and some

countries since 1993

After the success in outstanding debt settl.er.nent in London Club and Paris Club, the international
financial community started undertaking new supports for V.iet Nam. The international cooperation
between Viet Nam and international financial ofganizations (WB, IMF and some other bilateral SPONSOTS
open the new stage. From 1993-1999, international .sponsors undertook to pfovidé ODA fuhd for Viet
Nam with total value of USD15.14 billion (including grants and preferential loans). Viet Nam has

negotiated and signed the loan agreement with total value USD10 billion and disbursed about nearly

- USD 6.3 billion, account for 40% of undertaken capital. In the total of ur_:dertaken ODA fund, grants

made up about 15%. The number of sponsors for Viét Nam has increased considerably at this time.

There are 45 bilateral and multilateral sponsors operating in Viet Nam, in which the WB, ADB and

- Japan are big éponsors. '

The ODA fund is focused on kéy programs, projects of economic infrastructure development such as:
energy (28%); transportation (27 %), science and technology (13%); agriculture-forestry-fishery (13%),
water supply (9%} and other fields (10%). Besides, the Government spared a part of this source of

capital in order to support provinces and poor economic areas, key economic zones, ensured the balance

- in the development process (source: Viet Nam economic report, 1999).
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There are increasingly sponsors coming back Viet Nam in the 1990s considered high appreciation of
international financial community for the successes of Viet Nam economic innovation and development.
On the other side, this capital has become an important force to motivate the economic fcform, espécially

when Viet Nam is changing its economic mechanism and domestic accumulation is still low.



Table 1 The ODA commitment and disbursement

Year ODA commitment (billion USD) | ODA disbursement (billion USD)
1993 1.81 0.413
1994 1.94 0.725
1995 226 0.737
1996 243 0.900
1997 240 £.000
1998 220 1.242
1999 2.10 1.452
Total (1993-1699) 15.14 6.467

Source: Ministry of Planning and Investment

Foreign loan in business area: Up to the end 1998, the total foreign outstanding debt businesses was
about over USD4.4Bi11iori, in which foreign direct investment was USD3.45 billion. Foreign loans of
business have 3 forms: sort-term, medium and long-_tenh loans. Viet Nam Businesses utilize commercial
loans to invest in production, import necesséry material and means to innovate technotogy and improve
the competitiveness in export. Foreign loans have shown many positive effects. Foreign borrowing abided
by the regulations 6f Decree No. 90/1998/ND-CP of the Government. So that, the foreign borrowing
was utilized efficiently. This has basically put an end to the situation of utilizing short-term loans for

long-term investment.

2. The sustamablhty of Viet Nam debt

According to the World Bank report, Viet Nam total outstandmg debt was about USD 11.14 billion up to
the end of 1999, in which Government debt was USD7.76 billion {70%). Viet Nam total outstanding debt
(excluding debt in RCN) was under 50% GDP. The liability in 1999 was about 7.7% GDP (1998:7.1%
GDP) and about 15.3% of total export turnover (the same amount as 1998). So, Viet Nam debt indices are
appréciafed to be safe. These indic.es are under the safe index on debt. According to WB and some
international financial organizatiohs_, the rate between debt and GDP under 50% is acceptable otherwise it

| is worrisome.

However, the above outstandmg debt and indices excluded outstanding debt with Russia (10.6 billion
RCN)‘ If these debts included, the Viet Nam Baden will be harder and depend on the exchange rate between
RCN and USD. It is antiéipated that Viet Nam and Russia will soon reach an agreement on settling

outstanding debt.
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Table 2 The outstanding debt of Viet Nam 1992-1999

1992 1993 1994 1995 1996 1997 1998 1999
RCN (billion) 10399 | 10.597 | 10.227 | 10.654 | 10.701 | 11.037
Foreign currency :
transferring (bitlion USD) 3.957 4.788 5473 6.741 8.357 10.760 | 11.140

Source: State bank of Viet Nam

The Viet Nam annual liability in comparison with total export turnover has been rising in recent years,
from 14% in 1994 to 15.3% in 1999. According to many analysts, Viet Nam liability will increase
considerably since 2003, as we will have to pay debt of the last decade,

Moreover, the efficiency of utilizing capital needs more concern. There have been doubts on projects
using borrowed capital. Some projects put into operation met such many difficulties as: market, material... This
fact has showed that capital mobiliiation and develdpmént strategy are not Synchrbnous. If we only focus
on capital mobilization without necessary analysis on the feasibility of projcét, we’ll meet many difficulties

in payment in the future.

3. Foreign debt management policy (FDMP)

After reparﬁcipating the international finance market, together with the innovations and the open- door
poliﬁy of the economy, the policy on foreign debf ma.nagement have been gradually'compleied according
the economic growth réquirement. In the period of 1993- 1997, the nianéging d.f:bt poli'cy was implemented
under the Decree 59/CP, dated August 30th 1997 of the Government stimulating the regulation 6f nﬁﬁaging
the borrowing and paying foreign debt; the Decree 20/CP, dated on April 20 th 1994 of the Government
issuing the regulation of managing ODA séurcc and some other documents guidi.ng the implementation. In
general, Viet Nam has just completed a system of controlling foreign debt policy in comparison with the
previous years. Thus, the Government has united management in the field of borrowing foreign capital,
cofnbining capital mobilization with the effect and responsibility of utilizing capital for the right purpose. _

But in fact, the management of foreign debt in the pcriod of 1993-.1998 poi'nted out inany problems.
Besides, the executing co-ordination among the Government offices in ne.gotiati'ng and paying foreign
debt is still losing. The unity of managing foreign debt is not in -synchronous progress, especially the
commercial loa.ns of é_nterprises. Not only combine the responsibility of state-owned enierprises with the
duty of paying debts, many enterprisgs have sense of depending on Government in de:iling-wiﬂl overdue
debt. Besides that, statistic report on debt situation and the result of utiliiing the bﬁrmwet_:l capital are
insufficient. 'ﬁue information and data on mobiiization, usage of the business sector is not enough. The
lack of co-ordination of Government offices leads to many difficulties to e#alua_tc the ability of ﬁaﬁonal

repayment.

To secure the firmness in the management of debt and be sure that the loans borrowed form foreign
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countries are used for efficient projects. The system and mechanism of managing foreign debt policy have
been gradually completed and amended since 1997. Along with it, the borrowing and foreign payment are
operated under the national strategy, connecting the external debt with the capability to repayment, using
the borrowing capital effectively with the capability to accumulate sources in the future. The Government
stimuiated Decree No.87/ND-CP dated August Sth 1997 issuing the regul#tion of managing ODA replacing
Decree N0.20/ND-CP. After that, the Government stimulated Decree No.90/ND-CP dated on November
7th 1998 issuing the regulation of managing foreign debt, replacing Decree No. 58/ND-CP of the
Government. _

These two decrees basically overcome obstacles and difficulties in the management of debt and gradually
establish a basis legal framework for the usage and management of foreign debt. To surmount the problem
in providing guarantee, the Prime Minister had Decision 233/1999/QD-TTg issuing regulation of national
guarantee for foreign loans of business and credit organizations.

Moreover, Ministries and departments timely issued some documents giving the direction to expand the
fulfillment these Decree and Decision such as: Circular No.8 1/LB/TC-NH (inter-ministerial Circular Finance
and State bank of Viet Nam) directs the process of withdrawal of ODA fund, Decision No.72/ 1999/QD-
BTC date on Scptember 9&1 1999 of Minister of Finance issuing the regulation of establishing, utilizing
and managing the accumulative fund for paying foreign debt; Decision No. 02/ 2000/ QD-BTC dated on
January 6th 2000 of Minister of Finance issuing the regulation  of lending the Government’s foreign
 loans and grants; Decision No.%/éOOOIQ_D-BTC dated on July 12th 2000 of Minister of Finance issuing
detail guide of the regulation and procedure of witﬁdrawing ODA fund.

Generally, Viet Nam has established a rclaﬁvely complete legal framework for managing, utilizing the
foreign.loans, for @ithdrawing fund and arranging Government’s source for paying debt, which is shown
on the following points:

-~ Negotiating and concluding a borrowing capital agreement focus mainly on Government offices,
giving fdvpmta.ie..condition for nianaging con.tent and volume of the loans.

- Executihg &e Govemment’§ accdunt withdrawal is focused on one source and shown on national
budget.'Projects utﬂiiing foreign borrowed capital can be implemented by the state budget or re-
lend which is shown in annual invested plan. For the project, which is provided by national budget,
the disbursement is executed according to present budget providing reghlations, for the re-lend
project, it is fulfilled according to certain principles:

+ . The time for re-lend fit the time for refund capital which is brought in feasible approved

-~ -project. |

+ For thc__Govemmcnt’s comimercial borrowed capital source, loan interest rate is calculated by
the interest_rétc and foreign charge plus re-lend charge, and for ODA loans, interest rate is

calculated by VND according to the state credit interest rate. Although these regulations help the
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state budget to repayment, but in fact it faces many ditficulties since the difference of credit

coaditions of the loan agreement.

Decree No.90/1998/ND-CP of the Government asserts clearly the attitude about foreiga loans
which are borrowed by enterprises will be executed under self borrowing and self paying mechanism.
The Government provides guarantee for only big-sized account exceeding financial capability of
banks. The Government’s guarantee provides is limited in the field of important economic
infrastructure projects, or projects belonging to especial encouraged investment. The Government

clearly defines the Government’s annual guarantee rate not exceeding 10% of budget revenue in

_ that year. For each Government-guaranteed enterprise, the rate is restricted not exceeding 12 times

.. of owner’s capital in case of business operating in fields: mine ores, energy and telecommunication

and not exceeding 6 times for enterprise in the rest fields, including baking operation. With these
regulations, Viet Nam has gradually limited to provide unnecessary and unplanned Government’s
guarantee and given it to commercial banks.

- In order to have a timely payment source and restrict hazard for the state budget, Minister of

" Finance has made a decision issuing regulation of State Accumulated Fund Management for

repaynicnt. The fund is established from lending interest, grants, Governments guarantee fees and
other sources. The foundation of this fund will help the state budget have necessary capital source
to pay foreign debts.

The mechanism of managing foreign debt in the business area is_spéciﬁcd in_Déérec 90/1998/
ND-CP of the Government, 50 th.at, the medium and long term foreign debt includihg bonds issue
must be cd_umed in the annual limit ap.prov.ed by the Government and satisfy the condition of
borrowing. The withdrawal of fund is only fulfilled by bank activities on Vietnamese territory,
meanwhile, the commercial banks can only withdraw capital and pay foreign loans when they have
already been registered and confirmed by the State bank of Viet Nam. The Government has also
introduced measures to dominate the annual shbrt~term outstanding debt, including installment
credit ceiling. This regulation helps Viet Nam to maintain the s'tability and to dominate the total

outstanding debt of the economy in the safe confines.

4. General estimation of borrowing, utilizing and managing foreign debt

4.1 Achievements
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Capital mobilization meets a crucial demand of capital in order to accomplish the targcf for development,

building socio-economic infrastructure, especially focusing invested capital on some key areas at

stimulating the economic development.

Fdreign capital has also satisfied the need of capital, giving favorable conditions to enterprises to

develop and invest insenéitively in order to improve quality service, creating social producing capacity,
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