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introduction

In January 1995, the year in which the government of Viet Nam applied for membership in the World Trade
Organization, diplomatic relations were restored between Viet Nam and America. After a series of bilateral
and multilateral negotiations, the two nations concluded a trade pact in July of 2000. Yiet Nam has done
much to promote the development of its national economy through trade liberalization and expansion. Its
recent efforts, however, leave one with the impression of a nation being carried along on the worldwide tide
of liberalization, following the lead of others without having a distinct trade ];.»olicy of its own. Having rejoined
the community of nations, Viet Nam is now poised to welcome the trade and investment that it needs for its
development. But the feasibility of this objective will depend on how the nation accedes to such international
trade agreements as are exemplified by the WTQ, AFTA and APEC. There is, also, the question of how much
Viet Nam can develop its industry within the confines of these international agreements. In the absence of
some kind of government support, the nurturing of industries that depend on a capital-intensive accumulation
of technblogy isa difﬁcﬁl,t propositioﬁ. The policies that Viet Nam adopts to develop its industries will have
to be cdmbatible with those it takes to liberalize trade. :

A number ﬁf Viet Nam's ASEAN néighbors have renegotiated with the WTO or AFf‘A, or changed their
customs tariffs when necessary, to deal with those orgaﬁizations' meaéures that reflected on a national industrial
devcldpm_cnt poliéy. Such a case came up this.year in the é.utomobilc industry. Thailand, Indonesia, Malaysia
and the Philiﬁpines had been nurturing their automotive industries for decades. Howcvér,_ they hadzzl]s.o. promised
* the WTO to abolish local content rcquiremehts by 2000. Th.éiland aﬁd Indonesia duly eliminated the
requirements last year; but, at the same time, raiséd the tariff on auto parts to protect their domestic pﬁrts
' producers from foreign competition. Malaysia and the PhiIippinés applied to the WTO for an extension (two

years in the former case; five in the latter) of local content rcgulations. Malaysia also asked AF'I‘A to extend
from 2003 to 2003 the deadline for lowering tariffs on automotive imports from other ASEAN nations.

In another case thét drew attention last year, Mitsui Chemicals withdrew from Mitsui Vina, a lérge-scalc
chemical plant—Viet Nam's first—with the c.apacit.y to produce eighty mou;and tons of pol_yﬁnyl ;:hloride
per year. Having only recently been put into operation, Mitsui.\_fina was struggling to cope with substantial
fixed costs and a worsening market. In other cbﬁntries, the natural policy would be to easé the burdeh for
some years by mg:ans of tax measures. Viet Narh, however, chose to forego this course, éxplaining that it
needed to keep its promises to other nations. Apparently the government was referrin'g to its commi@cnt to
AFTA to set polyvinyl chloride tariffs at zero, or at a very low level. Its decision was a clear case of ﬁuttiné the

cart before the horse. What moved Viet Nam to set its polyvinyl chloride tariff atsuch a lévél in tl_lé first 'piace
——considering that AFTA did not require tariff reduction until 20067 Furthermore, why didn't Viet Nam
renegotiate with AFTA once the problem arose? Polyvinyl chloride plants are usﬁally thc ﬁfst to be constructed

in a petrochemical complex. Other ASEAN member countries have protected such plants 'up to now with |

178



tariffs of twenty to thirty percent in the early stages. The Philippines, for which the AFTA deadline is 2003,
now protects its polyvinyl chloride industry. Thanks to the government's protective tariff of twenty percent,
Philippine Resins Industrics, which went into operation in 1999, is performing well with an annual output of
seven thousand tons; plans are being considered to raise this to 140 thousand tons.

In negotiating for membership in the WTO, Viet Nam must come equipped with a iong-term vision for
each of its industries, and, on the part of its industrial policy planners, a clear understanding of the WTO as it
stands today. Regarding the six major capital-intensive industries - iron and steel, petroleum refining,
petrochemicals, urea fertilizers, cement, and automobiles - the authors, in another paper prepared also at this
time, consider several traditional ideas and alternatives based on long-term scenarios. The present paper was
prepared in order to describe the existing WTO and present an accurate picture of what membership in the
organization would mean to Viet Nam. We also hope to shed light on the industrial policies that would be
feasible for Viet Nam under the WTO regime, as well as how it might negotiate with the WTO to reflect long-
term development visions for each industry. In Section I, we describe the significance to Viet Nam of
membership in the WTO and the tasks it will have to address to make membership a reality. In Séction IL, we

present an outline of the WTO today.
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Section I. WTO Membership and Viet Nam: Issues and Significance

1. The benefits of WTO mémbership

As of February 2000, the WTO had an official membership of 135 countries.? Another thirty countries and
regions had applied for admission. What did all these countries hope to gain by acceding to the WTO? Three
principle benefits stand out at once.

(D When problems or disputes arise over trade, the WTO provides its members with common sfandards,

criteria, and forums for their constructive resolution.

@ By developing their domestic trade and investment environments on the basis of common rules,

members gain easier access to multilateral trade and world markets.

(@ Trade promotion serves to stimulate economic growth,

A number of additional benefits apply to Viet Nam speCIﬁcally

Viet Nam would enjoy most favored-nation status in trade with ail W'I‘O members. -

Engagement with the free trade system would encourage Viet Nam in its domestic economic reforms.
Opportunities would open for technology transfer. '

The world market for Vietnamese goods would expand.

Viet Nam would gain greater status in the international community.

® e e e

International rules would provide the means to resolve trade disputes which would have been impossible

for Viet Nam to handle on its own.

However, benefits like these do not come without a price. In Viet Nam's case, this would be the limitations
that memberéhip would place on domestic industrial policy. Each of the capital-intensive industries that the
Vietnamese government is trying to develop%whcthcr iron and steél, petroleum refining, petrochemicals,
urea fertilizers, cement, or automobiles—remains either nonexistent in Viet Nam or in an immature state that
renders it largely noncbmpetitive in terms of price. Should Viet Nam shift complctc.ly to the free trade system,
it is highly questionable whether the ﬁrms.that do exist could continue to develop or even remain viéble. A
country such as Viet Nam, with little in the way of industrial infrastructure or supporting iﬁdﬁstry, is hardly in
a position to compete for fore1gn investment with countnes that have more to offer Viet Nam' 5 mdustnahzat:on
efforts are likely to be placed under a variety of restncuve conditions ‘with the nation's engagement in the free _
trade system. It is essential that the nation rccogmzc that for all the benefits it reaps from mcmbershlp in the
WTO, there are other things that will be lost. As other countries have learned to their dnsmay, Bovemment

protection of immature mdustnes is not always well received. Clcarly, some form of government support will

1 On September 8, 2000, the numbcr rose to 138 countries and regions.
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be necessary to launch industries that are capital-intensive, depend on external markets, or require a great
deal of learning by doing. It should be remembered, however, that by directing support toward capital-intensive
industries, the government may be withholding needed capital from the light-industrial sector in which Viet
Nam is seen as having a comparative advantage. This, of course, would offset the benefits such support

would bring. Viet Nam must seek a balanced policy mix that accurately reflects both benefits and drawbacks.

2. Obligations of WTO member countries

To enjoy the advantages that come with membership in the WTO, a member country must fuifil certain
comnﬂtments. Like all other member countries, Viet Nam would be obligated upon accession to abide by the
WTO Founding Agreement and the provisions on goods, services and intellectual property rights set down in
Annexes 1 through 3 of the Agreement. Violations are punished strictly by sanctions from other member
countries, which the violator is obliged to acccpt'(sec Section II;I for details).

Since menibership é_ntails such serious obligations, a long and difficult negotiating process is required
before an application is approved (for an explanation of the approval process, see Seétioh I1-2-7). China, for
example, o'fﬁcially appliéd for membership in the GATT in 1936. When the WTO was launched in 1995,
Beijing had hoped to be a fo'undin'g m;ember but was rejected. Now, sorﬁc fourteen years after its initial
application, China has at last entered the final negotiating process for WI‘O membership. The approvai.
Process involves both bilateral and multilatérai negotiations. In China's case, the agreements reached in bilateral
hegotiatiohs with Japan and the United States in 1999 led to agreements or compromises in negotiations with
Australia, Canadél, Chilé, Cuba, Venezue.la, Brazil, India and other countries in the same year. This year,
2000, finds China in the midst of Bilateral co'nsultations. with twelve countries, including Thailand, Mexico
and Argcntiné, and the EU. Since Viet Nam has concluded negotiations with just one couhtry_the United
States—it has a long road ahead before it can be accepted as a member of the WTO.

Once admitted to the organization, member countries are'stri'ctly required to abide by the rules set down in
WTO agreemehts. When a member accuses another of a violation, the matter is put before a dispute settlement
body cstablishgd to mediate between alleged violators of rules and those that have sustained damage as a
result of the violation. This system allows for the speedy settlement of bilateral disputes (see Section II-3 for
a discussion of the dispute settlement méchanisfn). The existence of a neutral, third-party mediator makes it
possible for least-developed countries like Viet Nam, though neither economically nor politically powerful,
to c_:i'oss swords with indust:ia_]ized countries on an equal footing. For this reason, this is considered one of the

more itilportant benefits of membership.
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3. Rules to be observed by WTO members

The WTO's fundamental objective is to promote world economic development in accordance with the
rules of the market economy. This intent is embodied in three basic principles of the GATT:
(1) Most-favored-nation treatment (Article I)
(2) National treatment (Article III)
(3) General abolition of quantitative restrictions (Article XI)
For Viet Nam as it focuses on industrial development, a fourth principle is equally important;

(4) Tariffs as a means of legitimately protecting domestic industries {Article Il and Article XX VIII-2).

The intent of the WTO is that, under the free trade sysiem, member countries will (1) accord most-favored-
nation treatment to. all other member count.rieS' (2) treat foreign—made goods and domestic goods equally‘, and
(3) abelish all trade bamers mcludmg tariff barriers and non- tanff barriers such as quantltatwe restrictions.
In doing so, they will guarantee free and non—dlscrmunatory access to markets and resources, 1eadmg to the
expansion of world trade and the development of the world economy. The WTQ permits member countries to
consolidate ail profeetive measures in the form ef customs tariffs durmg the transition process, thus eliminating
ali non-tariff measures. This reflects the position of tariffs as the sole form of protective measures permitted
under WTO agreemems. However, in accordance with the spirit of trade libera_lization,. the WTO calls on
each member couhtry to lower its tariff levels in successive stages. For this purpose, fnémber countries are
required first to set tariff ceilings (bound tanffs), and then to introduce progressively lower rates (see Sectxon
11-5 for deta;ls of the principles of WTO agreements).

The WTO gives special consnderahon to the needs of developmg countr1es'~‘ and to least—developed countries®
in particular. Transition period measures and exceptions are provided to ensure observance of the agreements
(see Section II-4 for details). How far these could be apphed in the case of Viet Nam would be decided dunng
the negotiations on admission. At present however, Viet Nam would appear to have few reasons for optumsm

For one thing, the example of former Soviet economies that achieved official .WTO membership suggests
that Viet Nam would face a daunting negotiatio.n process. Two former Soviet republics Estonia and Georgia,
were recently accepted into the organization under extremely strict CDIIdlLlU[lS bound tanffs’ on virtually all
products {e.g., bound tanff rates of around 10 percent on major 1ndustnal goods), commitment to radlcally

liberalize trade in services; full adherence to the TRIMs agreement; lmmedlate obligation (i.e., no grace

 There being no objective criteria wiih which to define a "devel_dping eoanuy," the WTO depe'ndé on the declarations
submitted by the countries themselves. The GATT's Trade Development Comemittee is authorized to make such.judgments,
but there does not appear to be any incidence of it doing so. .

Source: Chapter 6, "Developing Countries and the GATT," from "The Expanded GATT and the Umguay Round™;
Takase Tamotsu, ed. [Toyo Keizai Shinpo-sha, 1995}]

i These include Bangladesh, Myanmar, Afghanistan, and many African c_ountries.
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period) concerning TRIPs, TBT and tariff evaluations; and abolishment, upon admission, of all export subsidies
on agricultural products.
China presents a second example. Here, bilateral agreements have centered thus far on the large-scale

liberalization of commodity and service trade.

Commodities

(D) Tariffs: China committed itself to large-scale tariff reductions, promising to lower tariffs on mined
and manufactured goods to an average of 9.4 percent by 2005, and those on alt agricultural goods to 17
pércent by January 2004 (negotiations with the U.S.). At the WP, China also announced its intention to
participate in the Information Technology Agreement, in the zero-zero sector {(apparel, iron and steel,
paper products, construction machinery, agricultural machinery, medical equipment, furniture, toys and
other goods}, and in Cherﬁical Harmonization (tariff reductions on chemicals and chemical products).®
2 Import restrictions: China prorﬁiscd to abolish ali quantitative restrictions on imports, including import
_ quotas, import approvals, and open bidding, within five years of accession. Quantitative restrictions on
automobile imports, for cxafnplc, would be abolished in 2003; ihport quotas until that year would be
increased by from the present level of USD6 billion by fifteen percent per year (negotiations with the

us) .
3 Standards and certifications: China agreed to introduce national treatment by unifying the legal standards
applicd to domestlc and unported goods, and to guarantee the transparency of all procedures (negotiations

with J apan).

'

3 This means that wrtually ali lmporled goods are subjecl to bound lanff rates. The pcrcentage ofi imports whose tariff
rates are bound is calculated as foliows: sum total of the vatue of i lmport items that have bound tariffrates + value of all

. lmpons x 100. Among WTO member countries the average resultant figure is 9% percent for industrialized countries and

. T3 percent for de\feloping countries; amohg economies in transition to the market economy, the average is 98 percent.
Under "Chemical Harmon_ization,'; signatories agree to lower their customs tariffs on chemicals and chemical products
(in principle, those in Category HS28-39) and to establish a final rate of from zero to 6.5 percent and a time limit for the
reductions to be effected. Japan, the United States, and the European Community are among the couniries and regions
that have announced their participation in the Harmonization, which was one of the agreements reached through the

* Uruguay Round of tariff negotlatlons Other agreemcnts have been reached for the purpose of lowering tariffs in specified
fields. The Information Technology Agmemem (ITA) was reached in December 1996 to abolish tariffs in the information
Lechnology sector, As of December 1999 there were ﬁﬁy-one pammpatmg countries and regions.
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Services

(D Distribution:” China committed itself to a progressive easing of restrictions on foreign-capitalized
companies' participation in the distribution industry once it was admitted to the WTO. China promised
that with certain exceptions,” it would abolish all restrictions on business location, numbers of companies
and their stores, and foreign capital ratios (negotiations with Japan). China promised that it would abolish,
in stages, virtually all restrictions on foreign participation in distribution services within threc years after

- admission, and restrictions on distribution-rc_lated services® within three to four years '(ncgotiations with
the US).

@ Telecommunications:*® China agreed to permit up to 49 percent foreign capital in all telecommunications
services, and up to 50 percent foréign capital in value-added telecommunications services and pager
services within two years after joining the WTO. Regional restrictions would also be lifted after admission:
within two years for value-added telecommunications services and pager services; within five years for
cell phone services; and within six years for domestic priority services. In three cities - Beijing, Shanghai,
and Guangzhou - restrictions would be lifted on all services upon China's admission to the organization
(negotiatiéns with the U.S)).

(@ Financial services:

(a) Insurance:'! China. agreed to permit up to 50 pércent foreign capital participation in life insurance
. businesses upon joining the WTO, and up to 51 percent in other types of insuranée business, such as
damage i insurance, also upon accession. Wlthm two years after accession lt would also allow the
establishment of wholly self~capltallzed submdmncs Regional restnctnons would bc abohshed in
stages within three years. Within five years, foreign insurers would be permmed to progresswely
expand their range of sen;'ices to include group insurance, health insurance and pension insurance

' (negotiations with the U.S.). _ |
(b) Banking:'* China promised it would withdraw regional restrictions on bank establishment five
years after joining the WTO, and would lift the ban on yuan transactions bétwaen foreign banks and
Chi.nese corporations two years afier joining. After five years, foreign banks would be permitted to

engage in yuan transactions with individual Chinese nationals (negotiations with the U.S. ).

(©) Securlhcs Joint ventures wnth forelgn capital of 49 percent or less would be permmed to transact in

Foreign capital i is tightly restricted in China's distribution sector. The central government currenlly pen'nits only minimal
foreign participation, on an experimental basis and only in retail business in certain large cities and special economic
zones. _ ' R ' '
It would still not be permissible for foreign capital to account for the majority in large department stores or chain stores.
Rentals, freight forwarding, warehousmg, inspection, etc. .
Chma tightly restricts sales of telecommunications services and prohibits forelgn mveslment in the fic]d
. Foreign insurers are oaly permitted to opcratl: in Shanghai and Guangzhou :
China imposes sirict regional restrictions on the establishment of fnrmgn banks Forelgn banks are prohlb:ted from
engaging in yuan transactions with Chinese natlonals ’
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domestic and foreign-denominated securities such as corporate debentures or stocks. Foreign-capitalized
joint ventures would also be able to manage assets under the same conditions as Chinese companies
(negotiations with the U.S.).
@ Construction (negotiations with Japan);
{a) China promised that upon acceding to the WTO, it would permit the establishment of 100-percent
foreign-capitalized real estate affiliates (excluding certain high-level projects).
(b) Construction: 100-percent foreign-capitalized construction affiliates would be permitted within
three years after China's admission to the WTO.
(¢) Architectural offices: 100-percent foreign-capitalized architectura! affiliates would be permitted
within five years aﬁer admission.
® Shipping: Upon acceding to the WTO China would permit freight forwarding by joint ventures with
foreign capital of 49 percent or less. After one year, permission would bc.extcnded to firms with a
 majority of foreign capital, and within four years to 100 percent foreign-capitalized affiliates (négotiations

with Japan),

- Viet Nam Qvoﬁld be bound by similarly Strict requirements upon act:éding to the WTO. In addition, the
bilateral agreement éoncludéd between Viet Nam and the United States on July 13, 2000 provides fdr the
" sweeping liberalization of trade in both goods and services, In light of the WTO's most-favored-nation principle,
other member countries will be demanding similar. commitments to those that Viet Nam made to the United

States. Examples of these are given below.

Trade in goods'

*  Within three years, progressive reduction of import tariffs on U.S. goods from an average of 40 percent
to an average of 3 percent (not applicable to prohibited imports).

- Abolition of import quotas on U.S. agricuitural and industrial goods within two to seven years (within
ten years for sugar in'lpo.rts)

*  Guarantee of natlonal treatment for all 1mponed goods: no dlscrlmmatlon either direct or indirect, in
taxation of i imports and domestic goods'? (for certain products, progresswc cquahzatnon over three years).

»  Three years after the effectuauon of the agreement, permission for U.S. companies operating
manufacturing businesses in Viet Nam to engage in international trade.

+  Permission for U.S. companies or individuals to establish joi'nt ventures (49 percent foreign capital)

* This means that the government may not discriminate between imported and comparable dom&mc goods in the measures

it applies. (Customs duties, as border measures, are not affected by this rule)) The purpose of this policy is to prohibit
a government from taking discriminatory measures aoamst imports, and to ensure that it does not erect hndden trade
barviers by, for example, imposing non-tariff measures that offset the effects of tariff reductions.
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with Vietnamese companies (foreign capital ratio can be increased to 51 percent three years after
effectuation of the agreement). Seven years after effectuation, permission for U.S. firms to set up wholty

owned subsidiaries.

Trade in services

Viet Nam's agreement to the major provisions of the WTO's General Agreement on Trade in Services
(GATS) has dramatically increased the opportunities for U.S, firms to enter Viet Nam's service sector.

Financial services (bdnking): Viet Nam will allow the establishment of ba.nks through mergers, in
which U.S. capital accounts for thirty to forty-nine percent of the total. Nine years after effectuation of
the agreement, U.S. banks will be permitted to .open wholly owned subsidiaries, and will be able to hold
the same percentage of capital in Vietnamese banks as Vietnamese investors. Eight to nine years after
effectuation; U.S. banks will be permitted to accept deposits in Vietnamese cuerency. Three years after
effectuatien, 100 percent U.S.-capitalized ﬁeancial institutions, including banks, will be allowed to
offer financing using the lend rights'of foreign affiliates as security. |

Telecommunications: Viet Nam agreed to make its telecommunications framework conducive to

.. competition: Ameng other things,' it will ensure mutual accessibility as prescribed in the WTO's "Reference

Paper on Regulatory Frameworks for Basic Telecommunications Services," provide universal service,

and make licensing standards available to the public. In the ﬁeld of value-added telecommumeatxons it

_ agreed to permit the establlshment of jomt—venture compariies startmg two years after effectuatnon of the

agreement (maxlmum foreign-capital ratio 49 percent for the first six years; unrestricted thereafter).

Seven years after effectuation, foreign firms will be permitted to set up wholly owned affiliates.

Other fields

Viet Nam agreed to conform to the WTO agreement on protection of intellectual property rights
within elghteen months.

Viet Nam agreed to progressivelj abolish trade-related investment restrictions that are inconsistent
with WTO agreements, such as local content requirements and export requiremente. Double taxation

will also be abolished, within two to four years after the agreement takes effect.

Thus, all of the available material—material eovering the experience of economies in transition to the

market economy, such as China and the former Soviet republics, or the substance of the bilateral negotiations

between Viet Nam and the United States—suggests that chances are quite slim for Viet Nam to be approved

for the WTO's special provisions for least-developed couetries.
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4. Summary of WTO Agreements (See section Il for details)

The Agreement Establishing the World Trade Organization, and each agreement included in Appendices |
through 3, are applied in all member countries on an en bloc acceptance basis.'* Along with the many trade
and economic benefits that come with accession, all countries hoping to join the WTO, including Viet Nam,
take on the responsibility to bring their internal institutions into conformity with WTO agreements. While
this is a natural obligation in view of the benefits obtained, it is vital to understand exactly what this means.
The following is a summary of Viet Nam's current situation, the issues it must address, and, most importantly,

the impact on its industrial policy, in four important areas.

(D Three basic principles common to all WTO agreements (most-favored-nation treatment, national
treatment, and abolition of quantitative restrictions)

@ Agreements on merchandise trade, especially bound tariffs and the three exceptions (safeguards,
subsidies and conntervailing and anti-dumping measures)

@ Agreements on non-merchandise ar:eas (agreemen'ts on services and intellectual property fights)

@ Agreements on transparency in trade procedures (TRIMs, TBT, etc.)

5. Three basic principles common to all WTO Agreeménts
(Most-favored-nation treatment, national treatment, and abolition of quantitative
restrictions) ’

Treat foreign and domestic products equally. .Eliminate all quantitative restrictions. Accord most-favored-
nation treatment to all nations. What significance will these principles have for the industrial policy of Viet
Nam? At presént, for example, Viet Nam imposes quantitative import restrictions on the items listed below.

_ Some of.t.hese, such as autor_nobiles, iron and steel, cement and petroleum, ére i(ey industries in the nation's
econdmy. Bu_t with accession tn thle WwTO Viet Nam would almost certainly have to abandon the quantitative
restriction means of protecting its industries and adopt standardized tariff measures. Initially this would mean
mak_ing.tarift‘s high enougn .to serve as exact substitutes for the quantitative restrictions currently in place.
Later, the rates would be lowered in 'stages Until Viet Narn can launch domestic industries and develop them
to the point where they are price-competitive (at least, until their goods can compete with imported counterparts

_ on the domesuc market), it will have to protect its industries by keeping tariffs as high as possible. To do this,
it will first have to use the h1ghest bound tariffs (tanff ceilings) for which it can obtain approval. How high
these w1ll be W1ll basncally depend on what transplres at the negotlanons Thus, Viet Nam must spare no effort

to ptomote an understandmg of its natmnal pohcnes—lts mdustnal policy in pamcular—among its partners in

4 The agreeinents included in Annex 4 apply onty to the parties to each agreerrcnt. .
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the membership negotiations.

Hems subject to quantitative import restrictions by Viet Nam (partial list)

+  Items prohibited for the purpose of environmental preservation, health maintenance, or transportation
safety: Armaments, narcotics and other dangerous goods; tobacco products; used clothing; used electric
appliances; used auto parts; automobiles with right-hand steering; used machinery

= Other itenis: Sugar, tiles, cement, plate glass, newsprint and other printing paper, iron and steel, vegetable
oil, IKD and other types of parts for automobile assembly, automobiles seating twelve or fewer passengers

+  Items subject to import quotas: Petroleum

Once Viet Nam abolishes its quantitative restrictions, it is far from certain .that universal tariff treatment
will give its industries adequate protection. For one thing, the level of bound tariffs uoed by current WTO
members is extremely low,"* suggcéting that Viet Nam could hardly h.ope for much higher levels. A second
problem would concern Viet Nam in the future, if not at present: there are a number of industries, such as

.automobiles and petrochemicals, to which the government will need to give sufficient protection for their
start-up and development through tariffs or other methods but for which it curréhtly has no. legal ond effective
means of protecting. _ .

Under thcse extremely conﬁning cohditions what can Viet Namrdo to nurture its omerging industries and
stilt remain within the WTO framework" One possibility ‘would be to get WIO to apply GATT Artlclc XVIIL:
C (Exceptional Measures on Accession for Countries in the Early Stagcs of D\,velopment) The WTO permits
these prov131ons to be invoked when it regards government assnstance as necessary for a nation to promote the
establishment of its cmerging industrics and in turn, 1mprovc its general standard of hvmg Supposc approval
is granted. In that case, with certain hmltanons Viet Nam would be able to take measures that are contrary to
all GATT rules except for those in Article | (most-favored-nation treatment), Article I (bound tariffs) and
Article XIII (non-discriminatory épplication of quantitati#e resm'ctions).. Viet Nam v)ould_thus be permitied -
for a limited time - to take measures, such as quéntitative impoﬁ restrictions, that are inconsistent \ﬁth .thc
principle of national treatment. Maloysia did this 'rcccntly, invoking GATT Atrticle XVII.I:.C for the porpose
of protecting its domestic petrochemicals industry through restrictions on imports of polypropyiene ah_d
polyethylene. | |

Viet Nam would of course be obliged to consult with other fnember countries, especially those would be

liable to suffer injury as a result of the action, explaining that government policy left it no other course but to

13

As aresult of the Uruguay Round of negotiations on tariff reductions held from 1986 through 1994, the listed cou:nlries
had average tariff rates as follows. U.S.A: 3.5 percent, Japan: 1.5 percent, EU: 3.6 percent, Korea 8.3 percent, 'I‘halland
28.0 percenl Indonesia: 36.9 percent, Malaysm 9.1 percent, Phlllppmes 24.6 percent ("Report on the Cons1stency of
Trade Policies by Major Trading Partners,™ MITI, 2000).
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protect certain of its domestic industries. Such a step would be especially necessary in the case of the automobile
industry, for example. A country with a population as large as Viet Nam's, and with its balance-of-payments
situation, must not fill future demand for automobiles with imports alone. Therefore, the fostering of domestic
automakers must be a vital part of national policy. Viet Nam's neighbors, on the other hand, have had upwards
of thirty years to follow through on the same policy, nurturing their auto industries in stages by, first, banning
imports, then imposing national production regulations, introducing deregulation, and, finally, liberalizing
the sector. By contrast, this will be virtually the first time that Vietnamese industries will be forced to compete
with other nations under the free trade systém. One thing is absolutely clear: If Viet Nam were to artempt' full-
scale liberalization under the conditions that exist today, domestic producers that are currently scraping along

would soon be swept from the market.
6. Tariff bindings and the three exceptions (Agreements involving trade of goods)

Among the WTO rulés that mention tariffs as a le.gal means of protecting domestic industry, mem.ber
couatries are trying, through negotiations, to lower the tariffs that are the most.t).'pical representations of trade
barriers. While prohibiting quantitative restrictions in principle, the WTO allows its members to iinposc
cdstoms tariffs for the time Bc_ing. Through negotiations, member countriés commit themselves to a maximum
tariff rate for each item (in principlé for each customs classit'lc:ation),i6 then strive to progressively lower thc
maximum rate (the bound tariff ratc) and the effective tariff rate (the rate actually applied),” resultmg ina
reducnon of tariff bamers Should a country raise a tariff to a level that is higher than the bound rate, it must
* go through the procedures specified in GATT Amcie XXVIH‘8 to raise the bound tariff rate itself. A country
that raises a tariff to a level cxc_eéding the bound rate without following this procedure is regarded as violating
GATT Article 1. Certain pmcticeé, while not strictly unfair trade measures that violate WTO rules, do contravene
the promotion of free trade, wh.ich is the spirit of the WTO. These include unduly maintaining a high tariff

within the bound limits, or faising the tariff on an item with a low bound rate or on an unbound item. Such

6 Customs classification: "The Harmonized Sysierﬁ of Produét Names and Classifications (HS)," set down in 1998 by ihe
World Customs ()rganizatibn (WCO), is the stand_ard used by over half of the world's nations to .classify imports for tariff
purpos&;. To ensure that the HS is applied: in é unifqnﬁ ménncf, HS Article 3-1 provides that contracting péni&s may not

- ke any change in the scope of séctions, chapters, headings, or subheadings of the Harmonized System. HS classifications
are subject to regular review, and in cases where an item's classification has changed so as to raise the bound tariff rate,
negotiations must follow as provided in GATT Article XXVIIL .

" 1In industrialized countries, bound tariff rates and effective tariff rates are genetally the same. In developing countries it
is common for boﬁnc_l rates to be set at higher levels than effective rates. - :

" Under GA'I'I‘ Article XXVHI a cbunu'y wishing 1o raise or withdraw a bound tariff rate is obliged to negotiate with and
obtam the agreement of member coumnes with which it has dlrectly negotiated, and of major supplser countries as well.

' It must also comu}l with countries that are major suppliers of the product that will effectively benefit from the change in
bindings.
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practices may also cause real damage to world trade. The WTO therefore calls upon each member nation to
correct these measures of their own volition. This is done by lowering tariffs across the board and by increasing
the bound commitment amount of trade (sum total of the value of bound import items + value of all imports
= 100) - in other words, by reducing the number of items without bound rates.

Viet Nam is in the process of building an orderly tariff system, and plans call for it to conform to the 1996
HS before the end of 2000. The currenf system has a number of problems concerning effective tariff rates;
these are listed below.

¢ Major import items, such as automobiles, home electric appliances, cement, plastics and rubber, paper

goods, petroleum, iron and steel, and élcoholic beverages, are taxed at high levels. Rates for finished
products are. particularly high.

«  Rates are revised frequently and sometimes are raised. (In some cases, revised rates are even applied

retroactively.)

»  Frequent changes are méde in the methods used to apply preferential tariffs.

«  Imports are subject to various non-tariff fees. .

From the perspective of lbéal industry furtherance, there will inevitably be Sdme commbdities for whi_ch
high-level duties must be maintained, but sudden hikes in tariff levels very muéh g0 against the global trend
of fcducing tariffs. Even if the revised tariff level is \..vithin the limits of bound rates, any sudden risc.in duiics
is not going to be welcoméd by the international community. Frequent revision of .preferential lariffs should .
be avoided on the grounds of dlsturbmg the investment forecasts of forelgn compamcs ‘and potentlally
undemumng the merits of local productlon It should also be kept in mind that high tanffs on parts could stunt
the development of international competitiveness in o the assembled-parts industry,

A reviscd Export Law came into effect from January 1999, under the terms of wﬁich, tariffs are classified
into three types: special preferential rates (for imports based on the Commonly Executed Preferential Tariffs
[CEPT} scheme for the ASEAN Free Trade Art_e.a [AFTA}), prcfcrcntial rates éhd standard rates. Pféf_e:éﬁtial
rates apply onty to imports from countries which havé beén bestowed with'most-favored-nation {(MFN) status
through bilateral agreement; countries subject to standard rates face an mﬂated tanff levcl ﬁfty percent |
hlgher than the MEN rate. For WTO member countries not bub_]CCt to such specnal l:reatment thls breaches the
WTO most-favored-nation doctrine (GATT Article I), and potenhally provides special access to the Vietnamese '
market for a select few couatries. Such conditions should not be allowed to continue over the long term and
a general speed-up in negotiations for WTO membershlp is called for. : _ _

Viet Nam, facing criticism for its non-tariff tradc barriers and service chatgcs is currently prepdriﬁg to
make an offer on tariffs and needs be granted as long a transmon penod as poss:ble due to its still- developmg
economy Meanwhllc thc mtematlonal commumty is puttmg pressurc on Vlct Nam to toe thc hne in workmg

toward making further tariff reductions on key import items, and normalizing trade condltmns with other
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member countries. As a result, preferential tariffs of a magnitude tenable with local industry protection are
unlikely.

As outlined above, the application of bound tariffs for all WTO member countries is a key component of
the promotion of free trade under the WTO system. This does not apply, however, for the following three
forms of trade provision:

1. Anti-dumping (AD)
2. Countervailing duties (CVD)
3. Safepuards (emergency import restrictions)

That is, allowance is made for the legal application of such reactionary provisions as anti-dumping duties
(in cases [1] and [2}) or import restrictions (in case [3}]) in the following cases: [1] dumping on the part of a
particular cbuntry causes local competing industries to suffer; [2] commodities benefiting from subsidies
(export subsidies, local content subsidies, etc.) in a particular couﬁtry, cause damage to the local industry in
importing countﬁes; and [3] emergency provisioﬁs are required to protect local industry from the debilitating
effects of a sharp increase in imports. (See Section 11-5-2 "Tariff concessions and the three principles” for
* further details.) |

Of late, the application of such lcgitimate trade provisions has been extensive, inélﬁding cases where they '
can be perceived as essentially comprising import restrictions. In the steel sector in particular, AD measures
have béen éaﬂed upon with great vigor. Note that the Vefy nature of AD provisions means that their effects
begin to be felt e‘..rcn before they are initiated, from the point when investigations into anti-dumping allegations
cbinmenc_e. That is, the .att'ract.iveness of export markets is dulled sifnply by there being the possibility of
du'mping .tariﬂ"s being applied in the future.,' and companies named m dumping allegations face huge outlays
in manpower, time and mbney once investigations.havc begun. Further, unlike safeguards—an alternative
form of {ocal industry protection—AD provisions lack stringent regulations (compensation payouts, the
_ acceptance of reciprocal provisions on the part of affected countries, etc.), and are a readily accessible form
of discriininatory trade poﬁéy (i.e., protectionism or import restriction). For example, there has been a spate
of instances of AD invcstigations c'o.m.mcncing déspite investigation preconditions® not being met, or AD
prowsmns being maintained despite condmons on their application being removed.

Similar to AD prov:smns CVD-bascd measures can be applied only on the strcngth of thorough mvcsngatmn
on the part of the local investigative authority in the importing country. In most countries, CVD-based measures
and AD provisions are governed by the same law, undergo the same'procedure leading up to initiation, and
are éqnuolled by the same investigative éuthority. While there are strong parallels between the two forms of
trade pfov.isic.m, they differ in that CVD-based measures are targeted at governments, whereas AD provisions

are targeted at companies. As the WTO is an amalgamation of countries and the governments of those countries,

¥ - According to [tem | of Article 5 of the AD agreement, “invéstigations... will be initiated based on request in writing
from or on behalf of the local indusu"y affected by dumping.”
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CVD and AD agreements cannot be used directly to clamp down on the actions of companies. In this sense,
the distinguishing characteristics of the two forms of trade provision are that with CVD-based measures, the
government is the organ that both offers subsidies and instigates countervailing measures to subsidies of
other governments, but with AD provisions, the government is able only to react to dumping through regulation.

Looking at the case of the Vietnamese steel indus.try, a precondition on WTO membership is the complete
abolishment of current quantity restrictions, and concentration of protective efforts on tariffs. When one
looks closely at trends among member countries, however, it becomes apparent that there has been an alarming
increase in the number of countries abolishing non-tariff trade barriers on steel products on the one hand, but
at the same time using AD provisions and safeguards to protect the local steel industry through lcgal means.
Viet Nam should emulate this lead in establishing an AD Law and AD claim system, and possibly cveﬁ

prepare itself to apply AD provisions at internationally acceptable levels.

7. Agreements involving non-merchandise tade
(Agreements on services and intellectual property rights)

7.1 General Agreement on Trade in Services (GATS)

As trade in services (financial services, transport, connnﬁnicatibns, construct_ion, diélribu_tion, etc.) increesed
steadily, GATS became important in pron.loting'trade liberalizaiion $0 as to prevent dornestic regulations
govermng thelr supply and consumptlon from becoming barriers to trade in services. There are three types of -
obligation settled under GATS Fxrst there are obligations apphed to all sectors regardless of whether a
corrmutment has been made or not, such as (a) most-favored-nation treatment and (b) assurance of transparency '
of relevant laws and regulations. Second, there are obligations applled to sectors where commitment has been
made, such as (a) objedive application of domestic regulations and (b) no restriction on payments and transfers.
Third and last, there are obligations applied under individual speciﬁc comhlitments, such aé (a) improved
market access® and (b) national treatment granted te any service supplier of any other member. (Sce Section
[i-3 "Agreements involving non-merchandise trade” for further details.) _ |

In practice, each WTO member has to hand in schedules of specific comm:tments concemmg lmntatxons
on market access and national treatment as well as a list of MFN. As well, in the aims of achlcvmg progresswe
liberalization of trade in services, WTO members are obliged to enter into successn_ve rounds of negotiations B

within five years from the date of entry into force of the WTO Agre'ement (i.e., until Jan. 1, 2000). Then aﬁd :

®  Under the GATS, the following six measures are expli(_:illy forbidden (1) limitations on the numl_:éls_ of service subp_liers,
(2) limitations on the value of service transactions and assets, {3) limitations on total ouiput, (4) limitations on the total

number of natural persons that may be employed, (5) limitations on the types oflegal ennty that provide services, and (6)
limitations on the participation of foreign capitals.
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thereafter, members are expected to continue the negotiation periodically in order to further the objectives of

GAT

S, in which the national policy objectives and level of development of individual members are fully

considered.

In

Viet Nam, a number of problems concerning trade in services are pointed out; these are listed below.
Discriminatory treatment in trading rights; Foreign companies are allowed as manufacturers, but not

as traders (a foreign company can establish a representative office, but it is forbidden to engage in trade

transactions). Therefore, foreign companies are not permitted even to resell the products that are imported

in accordance with their production plans (although it is possible for them to export products other than

- what they have produced themselves). A similar problem is aiso pointed out concerning foreign

investments in Viet Nam's distribution sector.

Two-tiered price system: There are disparities between the prices charged to foreigners and those
charged to Vietnamese nationals, which can be seen in the prices for public utilities (including electricity
and water), stevedoring, airline tickets, hotel charges, housing, etc. The two-tiered-price systems for
water and tclephonc services have been abolished and telephone charges have been reduced since July
1999. However, there is still around 2 40% difference in electricity charges. Since such discriminatory
treatment works as a disincentive to foreign inifcstors, elimination of the system is recommended.

Conditions 'conccming foreign é_ompany employment of Vietnamese nationals: As to this matter, it is

said that some improvements?! have been made since July 1999 when the Prime Minister's Order No. 53

.. took effect. Despite the changes, the minimum wage for foreign companies is still three times the level

In

of Vietnamese companies and all these improvements do not apply to representative offices.

Viet Nam, foreign companies are not allowed to engage in imports in such industries as chemical fertitizer

and petroleum refinery. As to the fertilizer 1mp0rts a new system was introduced in early 2000, in which

import quotas, in principle, are abolished and it became possible to import as much as needed. However,

. impo'rt license has not been granted to foreign trading companies; it has been limited to those government

appointed companies under the old system such as Vigecam, the public import and export corporation under

the direct control of the central government; VinaFodd; VinaCafe, the public coffee corporation; and the

provincc-based pnbli_c trade conpdrations. As fo the petroleum refinery industry, Viet Nam covers almost all

its domestic needs for petroleum products by imports. Currently, four state-owned companies® have almost

n

(1) the payment of wages to Vietnamese workcrs in local currency became poss:ble (2} reducuon of minimum wages,
(3) direct employment of Vletnamese nationals by forelgn compam&s became poss:ble in cases when the "Centre for
Employment Services” cannot meet the foreign company's needs within 30 days. '

2 The four compames are Petrollmex (m charge of the bulk of petroleum-based product imports, and with the greatest

share of i imports and sal&s), Viet Nam Saugon Petro (under the direct control of the People's Council of Ho Chi Min City,
and holding a 50% market share in southern Viet Nam), Petrovietnam Trading & Distribution Co. (recently cstabllshed
- as a subsidiary of Peu'owemam), and PETEC. : :
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exclusive control over the import and sale of fuel oil (gasoline, kerosene, and diesel) and the foreign participation
in the distribution sector is allowed for only LPG, asphalt, and lubricants.

It is inevitabie that in either industrial area mentioned above, trade rights will be granted to foreign investors
in the years to come as the U.S.-Viet Nam Bilateral Trade Agreement comes into force. Since Viet Nam has
basically agreed upon the matters specified in GATS under the WTO, trade in services will certainly be
liberalized, which leaves a hard reality that some domestic service suppliers will go out of business in the
short run. However, in the long run, benefits will most likely outdo the losses. Since most services such as
financial services, transport and shipping, communications, distribution, construction and energy are inputs
to other industries, it is expected that increased efficiency and rationalization efforts in a.certa'in service sector
will benefit not only that service sector but will also have a great positive spillover effect in the production

efficiency of other service and manufacturing sectors.

7.2. Protection systems for intellectual property

There are two aspects when discussing the protection of intellectual property: in de’véloping countries
thcre often is insufficient protcction' and in dcvclopcd countries there often is excessive protection that
d1scr1mmates against foreign nations. In either case, the trade-distorting effect of these problems has becomc.
a major COncern as the volume of trade in goods and services involving mtellectual property has increased
greatly in recent years, Accordmgly, the WTO, in order to bring greater order to mtcrnanonal trade rcqucsts
its member countries to ad;ust domestic standards in conformance to the international standard established in
the Trade-Relatod Aspects of Intellectual Property R1ghts (TRIPs) Agreemcnt. {See Section i-5-3-2 "Protection
systems for mtellectual property” for further details. ) | |

The problem of replica Honda motorcycles being illegally imported into Viet Nam is known When products
that infringe upon intellectual rights can be freely manofacturcd and distributed in the domestic market as a
result of insufficient protection of property righ(s,'technological transfcrc that'are' necessary for developing
the local .industry —in this case motorcycle industry—can be hindered since it depresses the motivation'of
foreign investors. Insufficient protection of property rights may also reduce the mcennve of domesuc compames
to absorb new technologles thereby 1mpedtng technolog:cal development of the country

Because intellectual property rights allow a certain amount of monopohstlc use of new technology and ..

knowledge (i.c., they limit tlnrd party use), they restrict competition and reduce the social beneﬁts to consumers
by ltmmng the industrial apphcatlon of the technology and knowledge Thcrcfore the system of mtellcctual
property rights should be instituted carefully so as not to prevent fair and free competttlon. S

In the case of Viet Nam, the following problems are pointed out concerning intellectual property rights:
(D National treatment is not ensured concerning fees and service charges for the establishment, the
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maintenance of industrial property rights and the registration of copyrights.

(2 There are no specific provisions for the protection of copyrights, related rights of computer programs
and performer rights.

(3 The range of protection for trademarks is narrow.

@ There are no specific enforcement provisions to protect inteliectual property rights against infringement.
(Howe_ver, a certain improvement was made in March 1999 when the penalties that authorities could
assess were made more severe.)

® Piratod products, such as computer software and videos, are rampant in the domestic markets, and to
make the matter worse, understanding of such rights by the Vietnamese people is not commion yet.

® Regulations concerning international licensing contracts between foreign and domestic companies
(under Chapter 3 of The Civil Code Part IV) contravene part of the provisions of the TRIPs Agreement;
specific examples are as follows:

(i) The validity of technological transfer contract is limited to seven years (according to Article 810 of
the Vietnamese Civil Code). In certain special cases, it can be extended to ten years. This violates the
provisions of the TRIPs Agreement (Article 28) that protect the rights of patent holders in licensing
agreements and confravencs the 20-year patent i)rotection period (Article 33). -

(i) The requirement to assure that tecnnology meets certain quality levels (according to Vietnamese
Civil Code Article 815).

(m) The obhgatmn of the hcensee to prove that the technology does not infringe on a third party's rights
(according to Vletnamese Civil Code Article B17).

Items (ii) and (m) are not deemed to contravene the TRIPs Agreement, but they certainly impose extremely

disadvantageous conditions on the licensee.

Under the TRIPs Agreement, transitional arrangements are provided, in which developing countries and
least-developed countries are cxemoted from the obligation of applying the Agreement, except for national
treatment and most-favored-nation treatment, for a certain number of years Developing countries and
' cconormes in transntlon to the market economy were given ﬁvc years (untll January 2000, and least-developed
countries were given eleven years (until January 2006) (Articles 65 and 66). However, as mentioned in
| Chapter 3, most of the transitional arrangcmonts avai}able:for developing countries under the WTO agreements
seem unlikely to be approved in the cane of Viet Nam considcring the experience of other economies in
: transition to the market economy, sucn as China and the former Soviet republics, and the substance of the
bilateral negotiations between Viet Nam and the U.S.
The WTO has appealed to developmg countries to acknowledge the 1mportance of the lmplementauon of
the Agreement and to change their national laws and regulations accordmgly And for this purpose, fourteen

developed countries and seven international orgamzat:ons mcludmg the World Customs Organization (WCO)
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have circulated technical and financial cooperation information to developing countries. In addition, the
WTO and the World Intellectual Property Organization (WIPO) are jointly providing technical assistance for
the implementation of the Agreement by the year 2000. Due to the expiration of the transition period for
developing countrics, a review of their laws and ordinances is scheduled to take place in 2000 and 2001. As
for the new members to come, the legislation review will be conducted in order after accession.

As for Viet Nam, establishing the complete system of protection of intellectual property rights will be of

great benefit to the improvement of its investment environments; therefore, pursuit of international technological

assistance is highly recommended.
7.3. Agreements regarding transparency in trade procedures (I'RIMs, TBT, ete.)

There are various agreements that regulate technical aspects of trade-related administrative procedures of
WTO member countries. Examples of such _agreements are listed below:
Ag}eement on the Application of Sanitary and Phytosanitary Measureé (SPS)
Agreement on Import licensing
Agfeement on Technical Barriers to Trade(TBT)
Customs Valuation Methods Agrécment
Agreéincnt on Preshipment Inspection(PSI)

Agreement on Rules of Origin

066660

Tradc;Related Investment Measur'es(TRI.Ms)

These agreements consist of rules that concern purely technical aspects of the administrative procédures of
eac.h coumry, and therefore should be neutral to trade measures as long as they are impIeme'ntcd properly.
However, different standafds in each country and arbitrary formulation and administration of rules in an
attempt to achieve protectionist policy objectives, coﬁld restrict thé scope of international trade.- Therefore, it
is especially important to create common international standards in these areas of trade-relaté& administrative
procedurcs (See Section I1-5-4 and beyond for further details.) .

Among the agreements that regulate trade-related procedurcs listed above, TBT Import ancnsmg, Customs

Valuation Methods and TRIMs are of specxal lmponance to Vnet Nam. The problems concerning each trade

procedure will be dlscussed below.

TBT Agreement

Since not many of the national standards that are used in Viet Nam ar_é consistent with the international

standards regulated in the TBT Agrccments,“. Viét Nam should make further efforts in bringing its hatiotial
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standards up to international levels. For this purpose, the establishment of enquiry points and the expansion
of international-standard testing institutions (19 of which exist in the country at present) become of great
importance. It is not likely that Viet Nam will be granted a transition period for implementing the TBT
Agreement; WTO members will most likely seek full implementation of the TBT Agreement. Therefore, it is
essential for Viet Nam to seek technical assistance from the member countries in order to éompcnsate for its

lack of adequate technology, facilities, funding, and experiences necessary for the full implementation.
Agreement on Import Approval

According to the License Agreement, import-licensing procedures should be simple so as to assure
transparency and predictability. Therefore, each member country is obliged to publish information that
sufficiently clarifies how and why licenses are granted, and to notify the WTO when it introduces new import

- licensing .procedurcs or changes existing procedures. In this respect, Viet Nam's import licensing system
conflicts (as liéted_below) in terms of quantitative import restrictions. It is expected that Viet Nam will adjust

its system to conform with the Licensing Agreement as early as possible.

+ - Many imported items are subject to import licensing.
«  Since the details of rules administeri'n'g the licensing procedure.are unclear, 50 is its implementation.
+  Cumbersome prbcedurcs delay the time for obtaining the license.

+  Excessive documentation is required.

In addition, numerous restrictions against foreign companies in regards to import have to be changed in the
licensing system. Specific problems concerning import restrictions on foreign manufacturers (especially in

the automobile industry) are listed below:

@ Since foreign manufacturers are permitted to import equipment and parts only for their production,
there are difficulties in lmport licenSing proéedures: all foreign manufacturers have to submit, in advance,
_an'nu_al productibn plahs for finished prodﬁc_ts, sales plans, and inventory plans in addition to a master
lis:t of all parts and equipmént that _wiﬂ_ be imported. Since an immediate application for a new license is
required when a part has to be changed during the year due to a change.d specification, the company has

to go through t_hc cumbersome pr_oc.cdufe a s_ecohd time, which puts a great burden on the company.

- @ Foreign manufacturers in the areé of main electrical machinery and consumer electronics can only

: iinpb_rt pané in the form of IKD* (indigénizcd knockdown®). In addition, they face difficulties in

2 Among 4,252 national standards that are used in Viet th, only 640 standards conform to international standards such
" as ISO, and 406 standards conform to European Norm or other countrys’ standards. -
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manufacturing new or high-tech products since import licenses for individual parts are not usually granted
for foreign manufacturers. The IKD import system will be abolished by the end of 2000 due to the
"decision on the preferential rate of import duties applicable to products and accessories in the engineering,
electronic and electrical industries on the basis of ratios of localization” (announced December 25,
1998), However, not much substantial improvement will be made since the system simply switches over
to a tariff system based on accomplished rates of local content requ'iremcnt. Further improt’ement is
recommended.

@ Foreign manufacturers are prohibited to import finished goods and are not allowed to import finished
goods for the purpose of marketing. This has resuitéd in delays in the introduction and production of

advanced, high-tech products for Viet Nam market.

Agreement on Customs Valuation

Under the WTO agreements, the system for the ttaluation of goods for customs purposes should be fair,
neutral and uniform. And for the very purpose, the Agreement provides a set of valuation rules and forbids
the use of arbitrary or fictitious customs values. For developing countnes under Article 20 of the Customs
Valuation Agreemcnt the application of the Agreement can be postponed for a particular period of time if
other member countries approve. About forty members have applied for this delay as of January 2000.

Problems rcgardmg customs valuatlons in V1et Nam are listed below:

D Dueto the atnbiguity and lack of detail in the _lavtfs and regulations covering tariffs, interpretation of
the at)plicablc tariff. rates antl their application irt practice varies among customs officials.

@ Since import tariffs are revi.sed suddenly and are effective retroactively, business planning is difficult
for foreign companies. _ |

@ Lack of uniformity in shipp_ing documents and complicated procedures amount to many days for
custom clearance. Therefore, the _lcngth. of time nccess'sry for customs clearance is not cortai_n.

@ A tariff code for individual parts is not established. Imported parts are divided mainly into the following -
three categories: IKD (indi.genized knockdown), SKD (semi knockdown), and CKD (cotnplete
knockdown). Smce thcre is no uniform deﬁmtlon at customs offices about IKD SKD, CKD there are
cases in wh:ch different officers have classnﬁed products differently.

® Dueto the abuse of the cxccpnonal provnsnons of the most—favorcd-natlon pnncnplcs rcgardmg frontier
traffic with adjacent counmes (GATT XXI1V: 3), a large number of Tha: motorcycle CKD parts are |

imported tariff-free from Laos. Since GATT Altit:le XXIV: 3 states that "border trade” shouid be smatl

#  IKD is defined as CKD that has met a certain level of local content requlrement {twenty percent at present)
¥ lKD sometimes stands for mcomplete knockdown.
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in scale and limited to daily necessities of residents, appropriate tariff should be applied upon those

products coming across the border in large volume for commercial purposes.

It is necessary for Viet Nam to enhance transparency and consistency in customs procedures in order to
establish a stable business environment, And for that purpose, Viet Nam should implement regulations that
provide-a uniform procedure for customs clearance, and improve the inspection system in customs offices,
including customs officer training. In this respect, Viet Nam's minimum-price system, which is applied to
such imported goods as dairy products, beverages, electrical appliances and automobiles, should be abolished
subject to provision concerning "minimum customs values” which are banned in the Customs Valuation
Agreement. Currently, this system is used for the valuation of twenty-one imported items, and time will be
needed to bring the system in to conformity with the WTO Agreemeﬁt. However, it is unlikclj that Viet Nam
will be granted a sufficient transition period, because some members have already requested full implementation
of the Agreement upen accession. An effort to reduce the numbers of items under the minimum-price system

is urgently recommended.
TRIMs Agreement

Under the TRIMs Agreement, member countries are not allowed to apply trade-related investment measures
.that vnolatc GATT Amcles III (National Treatment) and XI {General ellmmatlon of quantitative restrictions),
‘even for the purpose of protecting and fostering domestle mdustnes and preventmg the outflow of foreign
exchange reserv_es, In pMCular,_ the Agreement exphcnly forblds measures such as local content requuements,

trade balancing requirements, foréign exchange restrictions, and export performance requirements (domestic
sales requiremeuts). '

Measures specifically prohibited by the TRIMs Agreement should be notified to the WTO within ninety

days after the entry into force of the WTO agreements and should be eliminated within a certain transition
. peried.® Most of the TRIMs reported by member countnes so far are ocal content requirements in the
automotwe and agncultural sectors. Smce the mmally granted transition period for the elimination of TRIMs
in developmg countries exptred on January 1, 2000, such countries as the Philippines, Columbia, Mexico,
Romania, Paklstan Argenuna, Malaysna and Chile have requested extensnons mostly in the automobile sector.

~ Problems regarding TRIMs in Viet Nam are pointed out as follows:

* Developed countnm have a penod of two years in whlch to abolish such measures; and in pnnc:ple developmg countries
'~ and economies in transntlon to the market economy will have ﬂve years and least-developed countries ‘will have seven

years
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(1) Export requircment TRIMSs: In new investment projects of twenty-four industrial products (including
automobiles, motorcycles and home appliances), eighty percent of the total production output is required
to be exported (according to a decision of the Minister of Investment and Planning on April 29, 1998).
Although, export requirements of this kind are not explicitly prohibited by the TRIMs Agreement, they
certainly go against the WTO's spirit of {ree trade. As well, they may contravene the principle of national
treatment (GATS Article 17). Abolishing such requirements as soon as possible is highly recommended

s0 as to improve Viet Nam's investment environment,

- (2) Local content requirement TRIMs: Foreign manufacturers of electrical and electronic industries are
required to obtain twenty percent of their material and parts from Vietnamese companies. This has not
only limited the production range of foreign manufacturers and undermined their cbmpetitiveness in the

international market, but it may also violate the explicit prohibition of local content requirement under

the TRIMs Agreement.

The .Vietnamese government decided to introduce a tariff system based on accomplished rites of local
content requirement (at the end of 1998).* The Systetn specifically sets preferentiel tax rates for ptoducts and
~ accessories in the engineeriﬁg, electronic and clectrical industries on the. basi.s of local content ratio. Although
local corltent requirelnents do have a certain positive effect in increasing the local productioll levels, they can |
_ also result in substantial increases in the tanff rates for forel gn companies. Under sucha system, the international
competlt:vencss of products will be hindered unless great care is taken to ensure that excessnve import tariffs
are refunded at the time of exports. Addmonaly, offenng incentives for preferential tanff _based on the condltlon
of local content rates most likely violates the TRlMs Apgreement; therefore, careful consideration should be
given before introducing such a system. _ |

The Vietnamese government has been requesting a S-year transition period to conform to the TRIMs
Agreement. However, full conformance with the '[;RI.MS Agreement will most likely be required upon
accession, considering the fact that all member developing countries must implement measures which are
consistent with the Agreement by 2000. S

Exceptions for developing countries are included in the Excebtional Provisions of the TRIMs Agreement,
according to which developing countries are permitted to retam TRIMs which constitute a VIOlanon of GATT
Article IIT or XIL. This is only allowed provided that the measures meet the conditions of GATT Aticle X VIII
that allows specified derogation from GATT provisions, by virtue of the economic development needs of
developing countries. However, when it comes to.the actual enforcement of Article XVIIL: C, one has to
research further into details of past examples (mcludmg Malaysm s 1mport permlt system for petrochermcal

products meutloned above) and make ! sure that there is a certam chance of success in resortmg to tlus strategy.

7 The new system is already introduced in such industries as motorcycles
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The signing of the U.S.-Vietnamese Bilateral Trade Agreement will certainly accelerate the trade liberalization
effort on the part of Viet Nam. At this very moment, it is crucial that the government act positively in
conformance to the WTO rules and give utmost effort to talking with those countries that would be affected
if Viet Nam was to protect and foster a strategic industry in the future. It is important that those countrics
understand in advance that if bold action is needed, the Vietnamese government might resort to protective
measures for a specified period of time.

Due to the Principle of Reciprocity of AFTA, it is possible for a government to adopt product-by-product
policies. Under the WTO, however, there are certain principles and rules that are fully obligatory upon accession;
and for any violation of the WTO agreements, a country could become liable for a certain amount of
compensation if the case is brought to the dispute sertling body of the WTO. Furthermore, when the parties
involved in the dispute disagree with the terms of compensation, retaliation in the form of import tariffs could
be irnposed on the pfoducts, or even on products other than the ones in dispute.

It is crucial for the Vietnamese government to understand fully the meaning of WTO accession, and it
should not rﬁsh into hasty trade liberalization that could ruin the chances of industrialization when industry is

at an infant stagc.
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Section I1. Qutline of the WTQ

1. What is the World Trade Organization?

The World Trade Organization (WTO) is the international organization dealing with the rules of trade in
goods, services and intellectual property between the WTO member nations (i.e., those countries that have
signed the WTO agreements). The WTO member countries have each tried to liberalize international trade
flow by utilizing the agreements (WTO Establishing Agreement and Annexes 1-4) negotiated and signed
among the members as the legal ground-rules.

The most important functions of the WTO in achieving the agreements' overriding purpose of free trade are
as follows:

«  Providing a forum for trade negotiations

. Settling trade disputes between member nations

+  Ensuring that trade rules of member nations be transparent by reviewing members' trade policies

Acco.rdingly, the WTO General Council falls under the Ministerial Conference (thé highest decision-making
body in the WTO) and has three guises corrésponding to the three nioét important functions mentioned
above. Under the General Council, there are three moré councils that ilandle different areads of trade (naniely :
trade in goods, trade in services, and trade-related aspécts of intellectual property) each of which has subsidiary
bodies (committees and working parties) that correspond to each of the agreemenis in the concerf:éd trade
area (see Figure 11-2). _

The WTO membership has expanded to 135 nations as of February 2000. In addition, there are currently
thirty countries and regions seeking accession to the WTO (see Table 1I-1). What benefits are these coﬁmries
expecting the WTO to offer? The utmost benefits of the WTO trading system are found in the following three
functions: _

» It can handle trade disputes constructivety in the sense that it helps resolve diéputes over trade issues

by providing common rules and standards as well as a negotiation forum.

» It ensures easier market access as well as helps trade flow smoothly under the multilateral trade

system by imposing disciplines on member countries in complying with the common fuleé and'improving
the domestic trade and investment environment thereof, |

ot stipulates economic growth through trade promotion.
Above are the benefits any country can enjoy by accession to the WTO. On the other hand_, however, all
member countrics are obliged to abide by the rules under the WTO Establishment Agrcéﬁlcnt and its Annexes

1-3. The rules are enforced strictly in the sense that in case of violation, trade sanctions are imposed by other
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member countries. Nevertheless, special arrangements for developing and lcasbdévelopcd countries are
included in the Agreement, in which transitional arrangements and exception clauses are provided 5o as to
help these countries comply with the agreements.

In the following chapters, we will explain what we ought to know in fully understanding the WTO system.
In addition, we will pay special consideration in clarifying what membership in the organization means to

developing and least-developed countrics by commenting further on the outline of the WTO agreements.

Figure iI-1.The WTO Agreements

Agréement Establishing the WTO

—Annex 1A: Agreement on Trade in Goods
* GATT 1994
* Agriculture
» Sanitary and Phytosanitary Measures (SPS)
* Textiles and Clothing
* Technical Barriers to Trade (TBT)
* Trade-Related Investment Measures (TRIMs)
* Anti-dumping
" » Customs Valuation
* Preshipment Inspection (PSI)
» Ruies of Origin _ '
* Import Licénsing Procedures
- Subsidies and Countervailing Measures (SCM)
* Safeguards

—Annex 1B: General Agmemeﬁt on Trade in Services (GATS)
r—Annex 1C: Agrezment on Trade-Related Aspects of Intellectual Property Rights (i‘RIPS)

—Annex 2: Dispute Settlement Understanding

‘—Annex 3: Trade Policy Review Mechanism (TPRM)

Annex 4: Plurilateral Trade Agrc.ements » Agreement on Trade in Civil Aircraft

* Agreement on Government Procurement

Sonrcc_: "T_réding into th_e future” '_I'hc World Trade Orgaﬁizalion (WTO), 2nd edition, revised April 1999,
" Chapter 2 "The Agreements” '
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Figure #§-2. WTO structure
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Tabie lI-1.Countries/Regions with accession to the WTO pending

Date of application Country or Region
Prior to 1990 Algeria (1987), China (1986) , Nepal (1989), Taiwan(1990)

1992 Albania
1993 Armenia, Belarus, Croatia, Moldova, Russia, Saudi Arabia, Ukraine
1994 Cambodia, Lithuania, Macedonia, Sudan, Uzbekistan
1995 Viet Nam, Seychelles, Vanuatu, Tonga '
1996 Kazakhstan, Oman
1997 Andorra, Azerbaijan
1998 Laos, Samoa : : :
1999 Lebanon, Bosnia & Herzegovina, Bhutan

Note: The parentheses indicate the year of application for accession to GATT/WTO.
Source: Report on the Consistency of Trade Policies by Major Trading Partners,” MITI, 2000

2. What we ought to know about the WTO
2.1 History of the WTO establishment

~ The General Agreement on Tariffs and Trade (GATT), the predecessor of the present WTO, was established
in January 1948 immediately after the end of World War I1 under the initiative taken by two leading powers,
the U.S. and the UK. The basic principles of GATT were non-discrimination and free trade, which were held
up reflecting the past experience of trade disputes turning into war. Wﬁrld leaders had learned the hard way
from past ekperieﬁce in which the U.S. response to a recession, unilateral policy of raising tariff rates, injured
the economies of other co_untries and caused them to retaliate. This evolved into the so-called trade wars
among leading countries, worsened the Great Depression, and as a result, eventually had a pén in the outbreak
" of World War I1.

By eﬁsuring non-discriminatory and free access to domestic markets and resources ameng countries, the
GATT was designed to help avoid a repeat of world war. The GATT was originally signed as a provisional
agreement in thé'process of establishing the International Trade Organi_zation (ITO), and the GATT secretariat
was to serve provisionally uﬁtil the ITO went into éffect. However, the ITO became effectively dead as a
result of the opposition in the U.S. congress against ratification of the ITO Charter, ahd thereafter the GATT
effectively remained in force as the only multilateral instrument governing international trade for almost half
a centll_i'y' until the Agr.een'i.ent.Establishing the World Trade Organization {(WTO Agreement) came into
effect January 1, 1995. -

22 Basic purpose of the WTO

" The basic purpose of the WTO is to expand the world economy by means of market mechanisms. "Raising

standards of living, ensuring full émploymenf and a large and steadily growing volume of real income and
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effective demand, and expanding the production of and trade in goods and services, while allowing for the
optimal use of the world's resources...” comprise the purpose of the WTO stated in the preamble of the WTO
Agreement. In addition, the Agreement proposes the following ideas in order to ensure that market mechanisms
function properly in international trade:

«  Reduction of trade barriers

+  Elimination of discriminatory treatment

. Environmental protection consistent with the objective of sustainable development -

«  Special concerns paid for developing countries, especially the least-developed countries

2.3 Basic principles of the WTO

The basic purposes of the WTO are embodied in the following principles:
«  Most favored nation treatment (MFN)'(GATT Article I)

. National treatment (GATT Article IIT)

«  General elimination of quantitative restrictions (GATT Article XI)

«  Legitimate protection of domestic industries through tariffs (GATT Articles Il and XX VIIL: 2)

For two main reasons, the WTO Agreement provides excepnons 0 t.he four rules mentloned above. Fustly,
the exceptions are made in an acuon of posmve reahsm, in which attempts are made to harmomze ideals with
reahty $0 as to sustain the multilateral trade system consistent with the rules Secondly, exceptions are made

because of the necessity to provide "handicaps" accorchng toa country s stage of economic development

2.4 WTO mechanisms

The WTO is an institution which was estabhshed in order to achieve the objecuves of the WTO Agreemem
and the other agreements provided in Annexes 1-4. The Ministerial Conference is held at least once every two
years, and the General Council, which is held whenever necessary, meets as the Dlspute Settlement Body
(DSB) and the Trade Pohcy Review Body (TPRB). In addition, there are the Council for Trade in Goods'
(Goods Council), the Council for Trade in Services (Services Coungcil), and the Councnl for Trade-Related |
Aspects of Intellectual Property (TRIPS Council) as well as Working Parties (WP) in the respective areas of
ttade . . . .

The membership of the thstenal Conference, the topmost decision- maklng body, cons:sts of zmmsters of
all WTO members, and it makes decisions on all matters under any of the multllateral trade agreements The
General Council, whose membership consists of all WTO members, handles day-to-day work as follows:

« It acts on behalf of the Ministerial Conference on all WTO affairs.
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« It settles disputes between members.

« It analyzes members’ trade policies.

Decisions are generally made by consensus (i.e., unanimous approval by alf members). However, when
consensus is not possible, the following is vsed.

»  For the adoption of an interpretation of any of the multilateral trade agreements, a majority of three-
quarters of WTO members is necessary.

»  For a waiver of an obligation imposed on a particular member by a multilateral agreement, a three-
quarters majority is necessary.

»  For the amendment of provisions of the multilateral agreement, approval is either by all members or a
two-thirds majority. In the latter case, however, amendments only take effect for those WTO members

that accept them.

~ For the admission of a new member, a two-thirds majority in the Ministerial Conference (or in the

General Council in between conferences) is necessary.
2.5 The GATT trade liberalization rounds

: Thro'ug.h forty—sévcn years, between 1948 »lv.hen the attempt to establish the ITO failed and 1994, the GATT
provided the rules for much of intefnatioﬁal trade. In this ﬁalf a ceﬁ.tury, the multilateral trade system was
. greatly strcngthened through _rou'nds: of negotiations concerning trade liberélization by member countries. '
'Eight rou'n.d.s of multilateral trade negotiations were held before the establishment of the WTO. The fifth
round, known as the Dillon Round, was held for the period. 1961 and 1962, and was followed by the sixth
round, known as the Kennedy Round, held for the period 1964 and 1967 and the seventh round, known as the
Tokyo Round, heid for the period 1973 and 1979. Finally, the eighth round, the Uruguay Round was held
from 1986 to 1994, The first five rounds 6f trade negotiations were known as "tariff rounds" which were
concentré.ted on reducing tariffs of industrial goods, and each negotiation was relatively short. On the other .
hand, all the trade rounds held after the sixth roﬁnd, the Kennedy Round, were quite extensive and were

known as the "Trade Rounds” (see Tablc 11-2).
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Table 11-2. The GATT and the WTQ trade rounds

Year Place/name Subjects agreed, covered areas of trade, etc. Countries
1947 Geneva Tariff reductions . 23
1949 Annecy (France) Tariff reductions 13
1951 Torquay (U.K.) Tariff reductions 38
1956 Geneva Taniff reductions 26
1960~1961 | Geneva Dillon Rounds Tanff reductions 26
1964~1967 | Geneva Kennedy Round Tariff reductions : : 62
: Antn-dumpmg measures
Tariff reductions _
1973~1979 | Geneva Tokyo Round Non-tariff measures 102

“Framework" agreements

Tariff reductions
Non-tariff measures e o

19861994 | Geneva Uruguay Round Agreements on services, intellectual property rights, | 123
dispute settlement, textiles, agriculture and many

other areas of negotiations

Agreement on the creation of the WTO

Source: WTQ "'I‘radmg into the Future” Chapters 1-4, Second edition, revised April 1999

Through these extensive trade liberalization rounds, tariff reductions madé sure and steady'progress, and
trade-related rules other than those of tariffs were also provided. In particular, tfic Kennedy Round brought
about a great reduction in tar.iﬂ'" rates as well as a GATT Anti-Dumping Code agreed among a relatively small
numbers of GATT members. At the Tokyo Round, besides its tariff reduction efforts, negotiations on trade
barriers that take a form other than tariffs were agreed among some of the members (such as the Anti-
Dumpmg Code, Subsidies and Countervallmg Measures Code, Customs Valuation Codes, etc ) These "Codes
initially agreed only among some members at the Tokyo Round were eventually turn_ed into mulnlate_ral
commitments accepted by all WTO members at the Uruguay Round.” In addition, the 'Uru'g-uay Round led io
a new set of agreements, t'\amely.lhe General Agrecment.on Trade in Services (GATS).and the Agfcemcm on.
Trade-Related Aspects of Intellectual Property Rights (TRIPs). Al these efforts put in the series of multilateral

trade negotiation rounds resulted in the Marrakesh Declaration and the creation of the WTO in 1994.

2.6 Difference between the GATT and the WTO

In general, the General Agreement on Tariffs and Trade implies two things. .Firs_tly, the GATT as "an
international agreement” provides the mlcé for conducting international trade. Scco'r'xdly, the GA’I‘I‘ as "an
international organization” was created so as to support the agreement. One can say, thefefbre, that the GATT _.
no longer exists as an organization, whereas the GATT as an international agreemcnt lives on an.d is still
expanding, even after the WTO came into effect on January 1, 1995,

The WTO Agreements include the General Agreement (_m Tariffs and.Trade 1994,29 which provides rules

% Codes on government procurement and trade in civil aircraft remain “plurilateral™ agreement,

¥ The GATT Agreement was updated in 1994 and called "GATT 1994"; the old text is now called "GATT 1947.*
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for trade in goods, as well as the new General Agreement on Trade in Services and the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPs). These three areas of trade were successfully brought

together under the WTO system, providing a single set of rules and a single system for resolving disputes.

The differences between the GATT and the WTO are summarized in Table [1-3.

Table 11-3.Differences between the GATT and the WTQO

GATT WTO

Legal Basis for | It was ad hoc and provisional in the sense | It is permanent in the sense that members

the that the General Agreement was never have ratified the WTO agreements, and
Organization | ratified in members' parliaments, and it that the agreements themselves describe

contained no provisions for the creation of | how the WTO as an international
: an organization, organization is to function.
Participating | It had "contracting parties" since the It has "members."
Countries GATT officially implied a legal text.

Areas of Trade

It deait with trade in goods.

It covers, goods, services and intellectual

- Each of its agreements contains

- Rulings are adopted by consensus,
which means that a single objection
could block the ruling. _

+ It had no fixed time table, which
prolonged the dispute setilement

property.

Dispute It provides a single system for dispute
Settlement dispute settlement rules for the areas settlement. -
System they cover, ' - Rulings are adopted by a negative

consensus, which implies that rulings
are automatically adopted unless it is
rejected by consensus.

- It sets a shorter time frame for the

dispute settlement procedure.

: procedure. . o
Source: WTO "Trading into the Future™ Chapters 1-6, Second edition, revised April 1999

2.'_7 Accession to the WTO

2.7.1 Negotiations for the accession

Two sets of negotiations, multilateral and bilateral, run in parallel in the accession process (see Figure

I1-3). _

= Muliilateral negotiarions:: negotiations are conducted at the WTO Working Party (WP) between
the govenuﬁent applying for the rﬁetﬁbership and all fhe WTO members. The cconomic and trading
systems (including tariff systéms) of the prospective new member are reviewed, and a "protocol of
accession,” whiéh prescribes the cduh&y's teﬁns of _acbeﬁsioh, is drawn up through these negotiations.

«  Bilateral negdtiaﬁons: negotiations are conducted between the prospective new member and
individual membér countries thﬁt wish to negotiate. These negotiations involve requests and offers
from bbth sides with.régard to tariff reductions, the elimination of non-tariff barriers, and commitments
in services, which are all intended to improve access to the'.applicant's markets. In the process, lists

("schedules") of the member-to-be's cominitments in tariff reductions and services must be completed.
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2.7.2 Decisions on accession

According to the Agreement Establishing the WTO, the Ministerial Conference makes the decision
on accession. In the intervals between conferences, the General Council acts on behalf of the Ministerial
Conference. Approval is generally made by consensus. In cases where consensus is not possible, a two-

thirds majority vote by WTO members is enough for accession.
2.7.3 When does accession come into force?
It is written in the "Protocol of Accession” that accession comes into effect on thc thirtieth day after
the day the protocol is put in the secretary-general’s charge (following acceptance of the protocol by the

prdspéctive new member).

Figure H-3.The WTO accession proce'ss'

A country indicates to the Director-General of the WTO that it in}énds 10 accede to the WTO.

IR

Working Party (WP) established (by the General Council)

RN

Multilateral negotiations in WP Bilateral negotiations with wTo members

\ |

Adoption of WP report and Protocol of Accession (in the final WP meeting)

'

Approval of the accession by WTO members in the General Council

!

Ratification of Protocol of Accession by the country

Comes into force
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3. Dispute settiement mechanisms

As shown in the Figure II-2, the Dispute Settlement Body (DSB) is the General Council in another guise
that helps settle disputes between the member countries. It does this based on the Understanding on Rules and
Procedures Governing the Settlement of Disputes (DSU). The dispute settlement proceduré covers disputes
over the Agreement Establishing the WTO as well as all the agreements under Annex 1, and those over the

DSU itself.
3.1 Special features of the dispute settlement mechanisms

The old dispute settlement system under the GATT was amended under the WTO for more effective

mechanisms and procedures. The foll'owing list features the four major improvements made under the WTO.

» A Two-Tiered Reviewing System:. The first tier is equal to the GATT's "panels". In addition, the new
system allows -tl_le country losing the case to appeal a panel's ruling to the Appellate Body.

«  Introduction of "Negative Consensus” Jor Adoption éf .Rﬁlings: Under the old GATT system, rulings
could .only be adopted by consensus and accordingly, rulings were éasi}y blocked by the country on the
losing side. However, in the new s.ystem, panel reports and appeals reports are automatically adopted as
rulings unless there is a consensus rejection. )

.« - Timeframes Set for Review Processes: In order to shorten the lenéth of time a case éhould fakc to be
scttled,_tirnc limité are set in_ various stages of review processes. In principle, the panel should conclude

" within six months, and appeal§ should ot last more th.an sixty days.

e A Single System for Dispute Settlement: It is forbidden to take action unilaterally (such as application
of Section 301 of the U.S. Trade Act of 1974) and members are obliged to use the WTO's multilateral
system of seftling disputes. WTO members should give the WTO's dispute settlement procedure a-prierity
over those provided in GATT related agreements such as the Anti-Dumping Agreement, Agreement on

Subsidies and Countervailing Measures, etc.
3.2 Dispute settlement procedures '

The dispute settlement procedures defined in the Understanding on Rules and Procedures Governing the

Settlement of Disputes is as follows (see Figure' -4):
~ (D Consultations: Any member country can request a consultation regarding a fellow member country

mdlsputesd' it considers that benefits accruing to it under the GATT/WTO Agreement are beih'g nullified
oor impaife_d by the fellow memi)e_r (GATT Articles XXII: 1 and XXIII: 1),
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+  Bilateral consultations defined under GATT Article XXII: | can be called "with respect to any
matter affecting the operation of the Agreement.” Third-country participation is also permitted.

»  Bilateral consultations defined under GATT Article XXIIT: 1 can be requested when it is considered
that any benefit accruing to a country under the Agreement is being nullified or imnpaired as a result of
(a) the failure of a member country in carrying out its obligations under the WTO.Agreemem (i.e.,
violation of the WTO Agreement), (b) the application by a member country of any measure, whether
of not it conflicts with the provisions of the Agreement (the so-called non-violation complaints®), or
(c) the existence of any other situation (the so-called situation complaints). However, participation by
the third party is not permitted in the consultations.

@ Panel establishment requests (known as the GATT/ WTO appeals): If consultations fail 60 days
after the acceptance of a request of consultations, the complaining country can ask for a panel to be
appointed at the DSB (GAT Article XXIII: 2). Appointment of the panel is done by a "negafive consensus”.
A Panel consists of three to five experts who are to be appointed frorﬁ a list of proposed panelists
prdposed by the Secretariat. If agreement is not reached within 20 days of the establishment of ﬂlc panel,
the Secretary-General appoints paneliéts. The pancl’s report should be, in principle, handed in within 6
months (9 months maxim.um) to the DSB, at wﬁich the report should be adopted by a negaﬁve c_:dnsensus

- (the eﬁti:e proceés should conclude within 9 months after the panel establishment). '

.® - Appeals to the apf»ellate body: Either of the disputing countries can appea.l a panél's ruling to the
Appellate 'Body. The 'app.éals répon should'be, in principle, provided within two months (three r_noﬁths at
the latest) to the DSB, at which the rcporf should be adopted unless_a consensus rejccfs if (the eﬁtirc
procedure should be completed within twelve months from the ﬁanél's establishment). The Appellate

Body is a permanent institution consisting of seven experts (serving 4-year terrhs) who are appointed by

the Secretariat.

@ Recommendation:

+  In the case of "violation complaints” defi ned under GATT Article XXIII: | (a) A panel report
becomes a WTO ruling after its adoption by the DSB - It will recommend that the member concerned
bring its trade measures into conformlty with the WTO Agreements. _

*+  Inthe case of "non-violation complaints” defined under GATT Article XXIII: 1 (b) A panel report is
adopted by the DSB — The defendant country is not obhged to w1thdraw the measure concemed —
The disputing countries should make a mutually satisfactory adjustment (such as by providing tariff
concessions in other areas of trade). .

*  In the case of "situation complainis” defined under GATT Ariicle XXIII: 1 (c). A panel réport isto

®  According to the panel decmons inthe past, three condmons had to be met for "non-violation” complamls (l) a certain
‘trade measure taken by another country had to have upsel compeuuve Londmcms between :mported products (2) the

measure could not have been reasonably annmpaled and (3) a tariff concession had to have been made previously.

212



be adopted by a consensus, not by the negative consensus rule.

Implementation of the proposed recommendation: In principle, recommendation of the panel
report or the appeals report should be implemented immediately, at least within a "reasonable period
of time” (i.e., 150 days [maximum of !8 months) after the adoption of either kind of report.

Request for a retaliation: If twenty days pass beyond the "reasonable pcriod'of time" and no
satisfactory compensation is agreed, the complaining country can ask the DSB for permission to
impose retaliation measures against the defendant country. If the authorization is granted, the
complaining count.ry can impose, in principle, trade sanctions in the same sector as the disputes. In

some cases, cross-retakiation in a different sector of the agreement can be imposed as well. -

Figure 11-4.Dispute settlement procedures based on the DSU

Consultations

Request for Panel
k
Establishing Panc]

Terms of Reference Composition

\ 4
Paﬁcl Examination - ~ Objection : i l Request Appellate Review
Panel Circulates Report to DSB Appellﬁle ftevicw
v

DSB Adopis Report #*

* Report adopted %

A 4

Determination of Reasonable Period of Time

for implcméntaiion

Request for Authorization of Objection
to Retatiate '

Arbitration

Authorizalion fo Retaliate ¥ _

D DSB decisions

* negalive consensus

Source: WTO"Tfading into the Future"Chapter 3-2 The Panel Proéess, Second edition, revised April 1999
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4. Special arrangements for developing countries under the WTO

About 100 of the WTQ's 138 countries and regions are developing countries, and they are expected to play
a greater role in the WTO because of their numbers. As developing countries gain economic strength, they
are becoming more important in the global economy. In responding to the special needs of develéping countries,
the WTO provides the following three arrangements

+  Each of the WTO agreements contains special provisions on devclopmg countries.

+  The Committee on Trade and Development (CTD) was created (see Figure 11-2} in 1964 so as to
enhance the application of the rules stated under GATT. Arﬁcles XXXVIto XXXVII in Part IV "Trade
and Development” (mentioned below in detail).

»  The WTO Secretariat provides technical assistance thr.ough various kinds of iraining for developing

countries.

4.1 Special provisions

The WTO agreements include special provisions (main examgples of which zife_ listed below) for developing

and least-developed countries.

(1) The GATT under the headmg of “Trade and Development” (Part IV)32 allows developmg countrles
and least-developed countncs to be exempted from the prm(:lples of most favored nations (MFN)
treatment. Part IV mcludes prows:ons such as Article XXXVIIL, Joint Action, in whlch_ the concept of
noa-reciprocity ih trade ncgbtiations between developed and developing coﬁntries is deﬁned_. The provis.ion
clarified that when developed countries grant trade concession to deveidping cpilﬁtries;; fhey should not

~ expect the matching offers from developing countries in return. However, after the Uruguay Round the
interpretation of the provision had evolved to mean that devcloping countries no 1Qnger were granted
non-reciprocity, but were asked to act on the basis of the mies of relatiQé—rééiprocity I'm which developing

countries were expected to offer what they could relative to their development.

(2) Contracting Party Decision on November 28, 1979 ("Differential and More Favo'fabfe Treatment

3l

See WTO" 'ﬁadihg into the Future” Chépter 6, Developing Countries, Second edition, revised Apﬁl 1999 and Takase
Tamotsu "The Expanded GATT and the Uruguay Round” Chapter 6, Developing Countries and the GATT (1995) for
more details. - S

This section (Part V) was added to the GATT's text in 1964 and came into effect fmm 1966 lt conmsts of thre:e Articles,
namely XXXVI (principles and purposes), XXXVII (comnulments), and XXXV]]I (joint actions). Note Ihat the Article

XXXVII concerns developed countries’ commitments towards fellow—developmg countries with regard to their basic
trade policies. '
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Reciprocity and Fuller Participation of Developing Countries”, the so-called Enabling Clause) made
permanent all the provisional agreements regarding speciat treatment of the developing countries such
as the Generalized System of Preference (GSP), Special Treatment for Least-Developed Countries, and
Regional Trade Agreements (RTAs) among Developing Countries. This enabled developing countries
to receive more concessions from developed countries without having to do the same in return.
Nevertheless, in order to benefit from the system, developing countries should meet the following
conditions defined under the Enabling Clause: (1) the special treatment should not become a trade
barrier against other member countries, and (2) the treatment should not hinder the entire process of
eliminating trade barriers such as tariffs in conformity with the MFN principle.
«  GSP and the Special Treatment for Least-Developed Countries: GSP was agreed at the second
generel_ meeting.of the United Nations Conference on Trade and Developrﬁent (UNCTAD) in 1968,
. enabling developing cquhtries to receive special tariff concessions from developed countries without
'retuming the favor. In addition, a waiver clause was added to.the GSP at the GATT in 1971, resulting
. in a considerable increase in the number of developed countries that had adopted the GSP. In other
~ words, the G'SP used to be a provisional measure for special tariff concessions (i.e., tariff rates lower
than those besed on MFN treatment) that was hnilaterally granted by' developed countries on imports |
from certain de_veloping countries, It became a' GATT fuling by the.con'tracting' party decisions of
| 1979 Cﬁrrently,.mai.ly developed countries are granﬁhg Jeast develeped countries more prefeﬁntial
tanff retee than'. those generally granted under the GSP. 'I;lowe'v'e_r, one cannot deny the erosion of '
| pfeferences that oceur as the difference between the normal (i.e. MFN) tariff rates and preferential
rates is graduaily reduced to nil, due to the two conditions attached to the Enabling Clause as mentioned
above This lmphes that developmg countnes can not hinder the overall process of reducmg MFN
tariff rates as a'means to counter the erosion of preferences.
< RTAs_ among developing countries: The Enabling Clause allowed developing countries to form
Regional Trade Agreemerits amdng fellow-developing countries on a regional and global basis, RTAs
in whlch measures for the mutual reduction or elimination of tanffs and non-tariff barriers were
" exempted fmm the MFN pnnuple Developed countries entering into smular agrecments were required
to strictly abide by the conditions (see Table II~4) stated under GATT Article XXV, since any £Cconomic
mtegratnon among developed countnes wouId have a great impact on other countries outside the
RTAs. Such arra_ngements among developmg countries were treated with more tolerance since their
economic imﬁﬁcts were very small. Likewise, the GATS allows developing countries some special

treatment under the heading "Economic Integration” (Part V of GATS),

(3) Other preferenﬁal measures concerning de#eloping countries in the WTO agreements are as follows:

(i) provisio'ns that permit devel_bping countries to have transition time (i.e., extra time) in fulfilling their
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commitments, (ii) provisions designed to increase developing countries' trading opportunitics through
greater access to developed countries' domestic markets (such as in textiles, services, and those amounting
to technical barriers to trade), and (iii} provisions requiring members to safeguard the interests of

developing countries when adopting trade measures (such as anti-dumping, safeguards, technical barriers

to trade).

Tabie II-4.Conditions under GATT Article XXIV

Article XXIV: 5

Article XXIV: 8

Customs unions

{a) General levels of duties and other

regulations of commerce should not
be higher or more restrictive against
countries outside the territories than
they were prior to the formation.

(2} (i) The duties and other restrictive
regulations of commerce (except,
where necessary, those permitted
under the Articles X1, XII, XIII,
XIV, XV and XX) are eliminated
with respect to "substantially ali
the trade” between the constituent
territories of the union, '

(i1) Substantially same duties and
other regulations of commerce are
applied to the trade of territories
not included in the union.

Free Trade Areas (FTAs)

(b) The duties and other regulations of

commerce shall not be higher or

. more restrictive than those
_ prevloust existing in the same
" constituent territories prior to the

(b) The duties and other restrictive
regulations of cominerce (except,
where necessary, those permitted
under the Articles XI, XII, XIII,
X1V, XV and XX) are eliminated

formation. on “substantially all the trade"

* between the constituent territories.

{c) Any interim agreement shall include
a plan and schedule for the _
formation of either a custorn union
or a FTA within a reasonable iength
of time.

Interim agreements

(Note 1) Any contracting party deciding to enter into a customs union or FTA or an-inlerim agreement, shall promptly

notify the WTO (Article XXIV: 7 (a)). In response, the contracling parties will dlscuss and review the plans and
schedules in the interim agreement with the parties to the dgreement and the cnnlractmg paﬂles shall make
recommendanons where appropriate (Article XXIV:7 (b)). _ .
{Note 2) With respect io a customs union, in order lu fulfill the requirements of Amcle XXIV 5 (a), when a contracting
party proposes to increase any rate of duty inconsistent wuh Article II, the procedures set forth in Amcle XXVII
shall apply for compensalory adjustment (XXIV 6).

Source:  p369 "Report on the Consistency of Trade Policies by Major Trading Partners," MITI, 2000)

4.2 The WTO Committee on Trade and Development

The WTO Committee on Trade and Development was established so as to enhance the rules stated in Part

IV under the heading of "Trade and Development" that was newly added to the GATT agreements text in

1964. The CTD has a wide-ranging mandate, some of which are hsted below.
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+ It examines how provisions favoring developing countries are being implemented.

+ It provides guidelines for technical cooperation.

+ It helps to increase participation of developing countries in the trading system.

- Itensures the position of least-developed countries. (The Subcommittee on Least Developed Countries
examines trade issues with regard to least-developed countries. Note that the least-developed countries

without WTO membership can also attend the subcommittee.)

In addition, the CTD handies notifications concerning the following;
=  GSP when developed countries lower their trade barriers preferentially for products from developing
countries

«  RTAs among developing countries
4.3 WTO technical cooperation (t.raining, etc.)

Technical cooperation of the WTO in intended to help developing countries and countries in transition
from centrally-planned e_conoinies opérate successfully in the multilaterail tréding System, as well as to help
build the necessary institutions and to train officials. It holds rcgulai training sessions on trade policy in
Geneva and carries out otiier technical ;ioopération ai:ti_vities (i.e;, s_eminars and workshops) in various countries

(sucl'i as in Asiai, Latin America, the Cartbbean, the Middle East and the Paciﬁi:).
5. Summary of WTO Agreements

Among the various multilateral negotiations that took ;ilace under the GATT, the Uruguay Round took the
longcst‘to conclude, the legal text of which is a daunting list of about sixty agreements, annexes, decisions
and undeisiandings sumnicd up in the "Agreement Establishing the World Trade Organization" and several
annexes (i.c., Annexes 1-4) (see Figure iI-l). Annexes 1A, 1B, 1C, 2 and 3 are integnil parts of the Agreement
4E_stab_liéhing the WTO a:id are binding on all WTO members (133 countries/regions as of February 2000).3
in o'rder. io u_ndei-sﬁnd these massive legal texts, we will try to explain them by simplifying the basic structure
of the WTO. Agfecments as shoivn in Table I1-5. Along _with i:hc niany trade and econqmic benefits that come
with accession, all countries hoping to join the W'_i‘O, including Viet Nam, which is now negotiating for
membership, take on the responsibility to bring their internal institutions into conformity with WTO
Agreements. While this is a natural obligation it is i.ii_tal to understand exac'tly what this means.

In order to enhance the understanding of the WTO Agree[ilents, its basic structure is summed u}i in Table

II-5, ivh_ich is also an abstract of the WTO Agreements listed in Figure 1I-1 in the beginning of this section.

~ ¥ The agreements included under Annex 4 are independent agreements that are binding only on their signatories.
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WTO Agreements with regard to trade in goods and services have a three-layered structure in which the tirst
layer consists of agreements on broad principles such as GATT and GATS. The second layer consists of extra
agreements and annexes dealing with specific industrial sectors. And the third layer consists of the detailed
schedules of commitments made by individual countries, such as binding commitments on tariffs for goods,
commitment lists that show how much access foreign service providers are atlowed, and lists of types of
services that are exempted from having to apply the MFN principle of non-discrimination.

In addition, there are two other groups of agreements that are not included in the diagram, namely the
Trade Policy Review Mechanism (TPRM) (Ahnex 3) and the two "plurilateral” agreements (covering civil

aircraft and government procurement) not signed by all members (Annex 4).

Table H-5.Basic structure of the WTO Agreements

' Intellectual - Trade
Goods Services Property Disputes
Basic GATT (GATT 1994 under GATS (Annex LB) " | TRIPs Dispute -
principles | Annex lA) _ _ (Annex 1C) | Settlement
: ' (Annex 2)
Additional - = | Agreements other than Services annexes None so far .
agreements GATT19%4 under Annex 1A (willbe .
- | (Agriculture ~ safeguards) D S added in the
Market access | Schedule of commitments Schedule of commitments future).
commitments | made by individual countries | made by individual '
(such as binding . countries (such as foreign
commitments on tariffs for access lists and a list of
goods) . - - | sectors exempted from the
- MEN principle

Source: WTO “Trading into the Future" Chapter 2 The Agreements, Second edition, rev:sed Apnl 1999

In the following chapter, we will summarize the WTO Agreements in the four importan.t areas listed below,

with due consideration to the basic structure of the agreements mentioned above.

Three basic principles common to all WTO agreements (most-favored-nation treatment, national

treatment, and abolition of qué'mitativc restrictions)

* - Agreements on merchandlse trade, especially bound tariffs and the three exceptions (safeguards
“subsidies and countcrvallmg measures, and anu-dumpmg measures)

»  Agreements on non-merchandise areas (agreements on services and intellectual property rights)

“s Agreements on.transparcncy in trade procedures (TRIMS, Rules of Origin, TBT, SPS)
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$.1. Three basic principles common to all WTO Agreements

(Most-favored-nation treatment, national treatment, and abolition of quantitative restrictions)

5.1.1 Most-favored-nation (MFN) treatment principle

Overview of the MFN treatment principle

The MEN treatment principle is one of the fundamental principles of the WTO Agreements. Under

the MFN treatment principle, the most favorable tariff and regulatory treatment given to the product of

any one member is to be provided equally to all WTO members. Details of the MFN treatment are

stipulated in GATT Article I: 1, XIIf and XVII. The MFN treatment principle has been also extended to

the areas of trade in services and intellectual property under the WTO Agreement.

GATT Article I: 1 (MFN in General): WTO members are required to accord MFN treatment to

. "like products” of other WTO members with regard to tariffs, regulations on cxporté and imports,

internal taxes and charges, and internal regulations.
GATT Article XTI (Non-Discriminatory Administration of Quantitative Restrictions): WTO

members are required to apply MFN treatment in the administration of quantitative restrictions or

tariff quotas on any product. Also members shall aim to allocate shares close to that which might be

expected in the absence of restrictions.
GATT Article XVII (State Trading Enterprises): State enterprises that are established by or maintained
bya W10 member, or private enterprises granted exclusive or special privileges by the member and

which make purchases or sales in#olving either imports or exports are called "State Trading Enterprises."

. WTO member countries are obliged to act in accordance with the rules of non-discrimination, including

the MEN rule.

. The positive economic implication of the MFN treatment principle is the improvement of economic

efﬁciency, examples of which.are listed below.

Increased ejj‘ic:ency in world rrade MFEN treatment makes it possible for countnes to allocate
resources most efﬁczently in accordance with the principle of comparative advantage.

Slab:hzan_on of the free trade system: Accordmg to the MFN treatment rule, restrictions must also
be applied equally to all the mémbefs. This makes the introduction of trade restriction much more
cdstly with the risk of politicﬁl intervention from other countries. Thus members tend to aim for the
stabilization o.f the free trade system and increase trade and investment.

Reductton of the cost of mamtammg the free trade system: The establishment and maintenance of

' the MFN treatment rule enablcs WTO members to reduce the cost of momtormg and negotiations

when requesnng remednes to dlsadvantageous treatment. ln addition, as long as the MFN treatment
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rule is honored, determining an import's origin becomes unnecessary, which improves economic

efficiency.

Exceptions to the MEN treatment principle

Certain exceptions are provided to the MFN treatment rule as seen in the following rules:
Regional integration (GATT Article XXIV): Regional integration may be allowed as an exception
to the MEN rule only if the following conditions are met: (a) tariffs and other trade barriers are

eliminated with respect to substantially alt trade within the region, and (b) the tariffs and other trade

barriers applied to outside countries must not be higher or more restrictive than they were prior to

establishment of regional integration. _

Generalized System of Preferences (GSP): The GSP is the system that grants products originating
in developing countries lower tariff rates than those normally enjoyed under MFN status as a special
measure (it is a2 measure taken based on the decision on "Differential and More Favorable Treatment,
Reciprocity, and Fuller Participation of De\kel_oping Countries," or the "Enablrng Clause™).-

Non—application'of Multilateral Trade 'Agreements“ between particular member states (WTO Article

XIII): Most- favored—nanon treatment shall not apply between a WTO member and another member

- concemed when either of the followmg conditions are met: (1) In cases when Article XXXV of the

GATT 1947, which allows discriminatory treatment between the original members_ of the GATT 1947,
had been applied in advance and was still effective at the time the WTO went into force, or (2)in case
;.vhen, prior to the Ministerial Co_nference's approvals of the agreement on the terms of accession,
either a WTO member or prospective new member has notified the Ministerial Conference (or the
General Council) that it does not consent to the accession application. Since the WTO only reqlrires
the consent of two-thirds of the existing membership for accession, it became a lot easier for the
prospective new members to achieve membership. WTO Article XIII allows nmr~applicati0n of the
WTO multilateral Trade Agreements for countries that do not wish to have a WTO relationship \v;'i'th
the prospectwe new member.

Other exceptions peculiar to the MFN principle mclude GATT Artlcle XXIV regarding frontier
traffic with adjacent countries; GATT Article I: 2 regarding historical preferences whlch were in force
at the signing of the GATT (such as the British Commonwealth), GATT Article XX regardmg the
general exceptlons for measures necessary to protect public morals, l1fe and health etc GATT Article
XXI regarding security exceptions; and GATT Article IX: 3 regardmg exceptlons obtained by waiver

(which require the consent of three-duaners of the WTO nrembers).
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5.1.2 National treatment principle

Overview of the national treatment rule
The National Treatment Principle is one of the fundamental principles of the WTO Agreements.
Under the rule, the WTO members must not discriminate between imports and domestic "like products”
(except for the imposition of tariffs). Under GATT Article 111, all WTO members are required to provide
national treatment to all members.
»  GATT Article III: 1 (National Treatment Principte): This provides that WTO members must not
- apply internal taxes or other internal charges, laws, regulations and requirements affecting imported

products so as to afford protection to domestic production.

Economic implications of the national treatment principle are elimination of the hidden barriers to
trade such as domestic taxes and regulations, and promotion of trade liberalization by limiting domestic

industry protection to the use of tariffs.

Exceptions to the national treatment principle
The national treatment principle is not applied in the following cases:

..(l) Government procuremént (GATT Article 1I1: 8(a)): This provides that government procurement is
one of the exceptions to the national treatment rule, and permits governments to purchase domestic
products preferemiaily. Government procurement is often used as a policy tool to promote national
Security, smali-size bu;inéss, local indﬁstry or advanced technologies. Nevertheless, the national
treatment rule applieé for thpse m‘c:stl.y developed countries who have acceded to the Agreement on
G.ovemment Procurement (Annex 4).

(2) Domestic subsidies (GATT Article III: S(b)): This allows for the payment of subsidies exclusively
to domestic prodﬁcers as aﬁ éxcept.iorn to the national treatment rule. In order to avoid negative impact
on trade, the WTO members are obliged to meet the condition that such payment is not in violation of

- the Agreemént on Subsidies and Countervailing Measures {(SCM).
© (3) Exceptions offered io those members in the early stages of development (GATT Article XVIII: C):
WTO members iﬁ the early stages of development can raise their standards of iiving by promotiﬁg the
_ establishmént of infant industries. In such case, countries can use the provisions of GATT Article
XVIIL C to notify other WTO members of their intent and initiate consultations. After consultations
are cbtﬁpie‘téd, and under certaih restrictions, these countries are thcn.éllowed to take measures that
are inconsistent \;fiih G.AT'I‘ pfovisions excluding Articles I, II, and XII. For example, in a case

i conccming Ma]éysia's import permit system for petrochemical products, Malaysia resorted to GATT

" Article XVIII: C in order to enforce iniport restf_ictions on polyethylene and polypropylene.
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(4) Other exceptions: Exceptions peculiar to national treatment include the one that aliows screen
quotas on cinematographic films under GATT Article HI: 10 and Article IV. The provisions of GATT
Article XX (on general exceptions), GATT Article XXI (on securiiy exceptions), and WTO Article

IX (on waivers) also apply to the national treatment rule.
~ 5.1.3 Abolition of quantifative restrictions principle

Overview of the abolition of quantitative restrictions
~ The principle of the abolition of quantitative restriction is one of the fundamental principles of the
WTO Agreements. Under GATT Article XI, .WTO members are prohibited from instituting or maintaining
ony restriction other than duties, taxes or other cha_rgos. This is because quantitative restrictions are
considered to have a greater trade distorting effect than tariff .measures. _
+  GATT Article I: 1 prohibits, in principle, quaotitative restrictions on the importation or exportation

of any product between WTO members.
Exceptions to the abolition of quantitative restrictions

Provnsnons regarding the exceptions to the principle of abolmon of quant:tatwe resmcuons are listed
below. These CXCEptIOI‘lS cannot be cnncu:ed as unfalr trade measures as long as they are penmtted

temporanly under limited condmons

® Prevéming critical shorrages of foo.dstuﬁs (GATT Article XI: 2 (a)): It is pemlit.ted'to apply export
prohibitions temporarily in ordef to prevent or relieve oritical shortages of foodstuffs essential to the
exporting WTO members. _ :

) Safeguardmg the balance of-payments (BOP)(GATT Article XVHI B): ThlS provndes that
quantitative resmcuons to safeguard the balance of payments regarding developmg WTO members in
the early stages of economic development are perm:rted when the International Monetary Fund finds

_ that the country is experiencing BOP difficulties (GATT Article XV: 2). As for WTO members in
general, sim.ilar provisions are providcd under Article XII. Howcver when a country is designatcd to
be an "IMF Article VIII country,” it is not generally allowed to msutute foreign exchange restrictions.

(@ Other exceptions regarding legmmate policy measures under the GATT:

» . GATT Article XI: 2 (b): Application of standards or regulatlons for the classmcatlon, gradmg or
marketmg of commodities in mtemauonal trade _
«  GATT Article XI (c): Govemment measures to restnct the producuon of domesnc agncultural or

fisheries products
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GATT Article XX: General exceptions

+  GATT Article XXI: Exception for security reasons

«  GATT Article XVIII: C, D: Development of a particular industry by a developing WTO member
in the early stages of economic development or in certain other situations

« GATT .Article XIX (Safeguards): Preventing sudden increases in imports frorﬁ causing serious
injury to domestic producers or relieving producers who have suffered such injury -

«  GATT Article XXIII: 2: Retaliatory measures authorized by the Dispute Settlement Body in the

event that the recommendations and rulings of a panel are not implemented within a reasonable

period of time

WTO Articie IX: Pursuant to a épeciﬁc waiver of obligations
§.2. Tariff bindings and the three exceptions (Agreements involving trade in goods)
5.2.1 Tariff "bindings"

Overview of the rule _

GATT Articles i and XXVIII: 2 provide that WTO members are permitted to use tariffs as a legitimate
goVemmérnt measure to protect domestic industries,.which is one of the fundamental principles of the
WTO_Agreeme‘nts. Under the principle, WTO members are obliged to reduce _tariff raies, which are
considered as a typical trade Iiar_rier, progressively. In other words, the WTO bans, in principle, all
quantitative restrictions, but allows for imposition of tariffs for a while and attempts to reduce the barrter
p.oséd"by. tariffs in tariff negdtiations among member countxies.'Accbrdingly, the members agree to bind
themselves (0 maximum rates (bound rates) for individual items and negotiate for the mutual reduction
of bound rates and effective rates in a progressive manner thereafter.

«  GATT Article II: This obligates all WTO members to apply tariff rates that are no higher than their
bduhd r'aies. _ _ _

+  GATT Article XXVI]i: When _membérs wish to raise their bound rates or withdraw tariff concessions,
they must negotiate and reéch ag1'eements with other members with whom they had initially negotiated

- and enter into consultations with major supplying countries that have a substantial interest in any

change in the bound rate.

* Tariff classiﬁcations: As a uniform tariff classification system, most countries use the Harmonized
Commodity Description and Codmg System (HS) drafted in 1988 at the Customs Cooperatlon Council
(now known as the World Customs Organization, or WCO). In addition, in order to maintain uniform

_ adr;umstratnon of the HS, Article 3.1 of the International Convennon on the Harmonized Commodity
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Description and Coding System obligates all the signatories not to modify the scope of the sections,
chapters, headings, or subheadings of the HS. The HS classifications are reviewed on a regular basis. If
the classification of a good changes in such a way as to raise its bound rate as a result of these reviews,

countries must enter into negotiations under the terms of GATT Article XXVIIL

When a member country wishes to raise the tariff rate of a certain item to a level above its bound rate,
which is prohibited by Article I1, that country mast raise the bound rate by going through the negotiating
process obliged under GATT Article XXVIIL. On the other hand, in terms of WTO rules there are no
problems in keeping high effective tariff rates (within the scope of their bound rates), in not agreeing to
bind most items, or in raising the tariff.rates of non-bound items. Nevertheless, imposition and maintenance
of such measures do run against the spirit of the WTO, which is based on the idea of using "binding" to
reduce tariffs. Sudden hikes in tariff rates obviously have a detrimental impact on trade, s0 WTO members
are expected to agree to refrain from using such measures and keep to the general reduction of tariff
rates. In additi.on WTO members are to work towards increasing the per'centage.of items that are subject
to bound rates (total value of imports subject to bound tanffs divided by total value of nnports), which
means docreasmg the number of non-bound imports.

- As a result of the Uruguay Round, developed countries increased the number of imports with bound

- tariff rates from seventy-eight percent to ninety-nine perce'nt of product lines. As for devel'oping countries,

the increase was frorn twenty-one to seventy-eight percent. Countries in transition from centrally planned
economies mcreased their bmdmgs from seventy-three to nmoty-enght percent. In all countries, agricultural
products are bound and almost all non-tariff lmport restrictions, such as import quotas, have been

converted to tariffs as a temporary measure.

5.2.2 Tariff concessions and the three principles
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As outlined above, the application of bound tariffs for all WTO meruber countries is a key component
of the promotion of free trade under the WTO system. This does not opply, however, for the following
three forms of trade provision: .

+ - Anti-dumping (AD)
+  Countervailing duties (CVD)

«  Safeguards (emergency import restrictions)



5.2.2.1 Anti-dumping measures

Overview of rules

If dumping, which refers to a situation in which the export price of a product is lower than its
selling price in the exporting country, causes injucy to the competing indusiry in the importing country,
the importing cdunrry ca.n impose anti-dumping measures to provide relief to those domestic industries,
GATT Article V] and the Anfi-Dumping Agreement under the WTO provide anti-dumping rules. In
practice, should a member country resort to anti-dumping measures, it must go through the following

procedures.

© Dererminarion.of injury®: The investigating authority must have (a) evidence to substantiate
dumping, (b) proof that the dumping has resulted in injury to a co'mpeting domestic industry in the

: impoﬁing country, and (c) sufficient proof of causality between the dumping and the injury.
@ D-eterminat;'on of dumping margins: The dumping margin is determined by calcﬁlating the
: difference between the export price and the domestic selling price in the exporting country on the
basis of fair price comparison. In é_omparing the prices, if a comparable domestic selling price is

not available, either eprrt prices to third countries or a constructed value® can be used. If a

compéréble export price is. not ai'ailable, the corﬁparison can be Based on the price at which the

product is first resold to independent Buyérs or on a price reasonably determined by the authorities.

In additmn the Anti- Dumpmg Agreements (AD, hereafter) include the following provisions in

order to further ensure fair pnce companson '

*  AD Article 2.4 provides that comparison shall be m'édc at the same level of trade, and in
respéct of sales made at as nearly as possible the same tirhe. Also, due allowance shall be made,
on its merit, for differences which affect price comparability.

+  AD Article 2.4.1 states that the'authority shall .m.ake allowances for a conversion of currencies
wiﬂﬁ_n a limited time period.

"« AD A:rticle 242 pres.cribes that mérgins shall be, in principle, estéblished on the basis of a
co-mparisor'l'of we.ighted_ average basis or a transaction-to-transaction basis.”’
@ Imposition of anti-dumping duty: The dumped price can be adjusted to normal prices by imposing

an'anti-dumping duty ('adding the dhmping'mmgin to the exbort price). Note that under the sunset

]

ar

"lhjh'ry refers ta three cases: matenal llljlll'y 0a domesuc mdustry, threat of matenal injury to a domestic industry, or
material retardation of the establishment of such an mdustry

Constructed value is the cost of production in the country of origin, plus a reasonable amount for adn'umstranve , selling
and general costs and for proﬁts _

Exceptions to this pnncnple are also stated in AD Article 2.4.2, one of which permits comparisons between individual
export prices and weighted -average normal prices under certain conditions.
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provision of AD Article 11.3 anti-dumping duties are to be automatically terminated no later than
five years from their imposition except in cases where investigating authorities have determined

that dumping and injury would either continue or be resumed.

The WTOQ holds two meetings of the Anti-Dumping Committee (AD Committee) each year to
provide a forum for discussion of anti-dumping measures. The AD Committee reviews countries'
anti-dumping implementation laws for conformity to the Agreement, hears reports on countries’ anti-
dumping measures and discusses other related issues.

Anti-dumping measures, if abused, will have a tremendous negative impact on the pattern of trade
and on the overall economy. For example, it is known that the mere initiation of an anti-dumping
investigation will have a certain impact on exporters. In other words, when an anti-dumping investigation
is initiated, the potential surfaces for anti-dumping duties to be imposed at some point in the future,
which rcnders products far less attractive to importers. In addition, the initiation of investigation also
places significant burdens on the companies being investigated cince they must spend enormous .amo.unts
of iabor, time and money to defend themselves.

The product scope that is subject to anti-dumping duties is thosc products and "like products”

_ determined by investigators as being dumped on domestic markets. Accordingiy, if the scope of "like
products” is expanded absurdly, it can cause an adverse mﬂuence on new product development
consumer choice, and ultlmately, technologlcal advancement _

Recently, companies have been 1ncreasmg]y trans_fernng their production overseas to their export
markets or to developing countries where costs are.l'ower, due ..to the globalization of the economy.
However, when such transfers take place for products that are subject to anti-dumping levies, they .are
often assumed to be attempts at circumvention. Abuse of anti-circumvention measures will distort
legitimate trade flows, and the utmost care should be taken in invoking them.

However, unlike safeguard measures, which are also considered to be legitimate instruments for
the protection of domestic mdustry, 1mplementat10n of anti-dumping measures is relauvely easy because
it does not require the accuser government to provide offsettmg concessions or ‘consent to.
countermeasures taken by the accused government Thls lack of use resmctlon has mcreasmgly led to
the abuse of the anti-dumping measures -using them as tools for protectiomsm and import restriction.
For example, ann-dumpmg investigations are often commenced based on msufﬁclent evidence,® and
anti-dumping duties may be exacted long after the conditions for theu‘ levy have b_een elm__unated.
| Nevertheless, becanse anti-dumping measures are considercd tobe a legiiima_tc _rnean_s to protect

domestic industry under the WTO Agreements, not only is the intemal opposition to such measures

8

According to AD Article 5.1, "investigations.., wdl be mmated based on request in writing fmm oron behalf of the local
industry affecied by dumping.”

TR
=
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relatively small, but the support by those importing companies who are protected by the measure is
strong. It should be kept in mind, however, that it is often the consumers and user industries in the

importing country that become the most serious victims of abusive anti-dumping measures. -
5.2.2.2 Subsidies® and countervailing measures

Overview of the rules _

The WTOQ Agreements about industrial goods, in principle, prohibit any export subsidies and
subsidies contingent upon the use of domestic over impdrted goods, as having a particularly high
trade-distorting effect. In addition, e#cn for subsidies that are not prohibited such as those for industrial
promotion, structural adjustment, regional developmeht or research and development, the Agreements
allow WTO mctﬁber countries importing subsidized goods to enact countermeasures, such as
countervai]ihg duties, if sucfl goods injure the domestic industry and certain procedural requirements
are met. As for ﬁgn'cultu‘ral products, the WTO Agreements oblige members to reduce export subsidies

- and domestic supports. .

Basic pn'nciples concerning subsidies and countervailing measures are provided in GATT Articles
Vland XVL In addiﬁdn, as the implementation égrecmem for Subsidies in general, there iS the
Agréement on S.ubsidie.s and Codntervailing Measures (ﬁereinafter thé "Subsidies Agreemént"). As
for agricultural products, details of the prdvisiuné conéerning the reduction of domestic subsidies and
exports subsidies are stated under the Agreement on Agriculture.

. GA’I"I‘ Article VI (CVD Countervailing Dutles) This pemuts members to impose countervallmg
dutles on imports other than the subsidized imports that are found to be hurting domestic producers,

50 as to corhpictcly remove their adverse effect on international trade.

. GATT Article VL3 (Conditions for Imposing CVD): This prescribes that the amoﬁnt_ of CVD

 that is impoéed on a subsidized exporter should not exceed the eﬁtimated amount of subsidies that
that exporter.receives directly or indirectly from its government.

. GATT Article XVI.1: This 6bligates members to report to the Committee on Subsidies and

Countervailing Du_ties about subsidies that have an adverse effect on international trade.

) . GATT Atticle _XVI.4 (ﬁan on Export Subsidies): This prohibits'an'y form of subsidy, directly or
indirectly received from govcrhrhehts, that allows industrial exports to be sold at a price cheaper

than a comparable price of "like products” at domestic markets.

- Similar to the requirements for anti-dumping actions, CVD can only be charged after a detailed

» SubSidics are widely used throughout the world as a tool for realizing government policies in such forms as grants
 (normal subsidies), tax excmptions, low-interest financing, investments and export credits.
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investigation is carried out by the authority of the importing country. Accordingly, there are various
provisions regarding the detailed rules, such as the following: a provision for deciding whether a
product is being subsidized, a provision that gives criteria for determining whether subsidized imports
are hurting domestic industry, a provision that indicates procedures for initiating and conducting
investigations, and a provision on the implementation and duration (five years in general) of
countervailing measures. On the other hand, the subsidized exporter can agree to raise its export
prices in order to compensate for its low price, and avoid having its exports charged CVD.

Many countries handle countervailing measures and AD measures under a single law, apply similar
process to deal with them, and give a single authority the responsibility for investigations. Accordingly,
the two committees responsible for these issues occasionally hold joint meetings at the WTO. Besides
their similarities, there are also fuhdamental differences (see Table I1-6) regarding whosc measures
have been'challenged: dumping is an action of a company, where as, with subsidies, it is the government
ot a government agency that acts. Since the WTO is an organization of countries and their governments,
it is not possible for the AD Agreements to directly deal with companies, much less regulate co.mpa.nies'
actioné such as dumping. Therefore, there is a fundamental difference in the sense that in AD measures
only one government acts (it reacts to dumpmg), whereas with subsidies, the governments on both

s:des can act; one subsidizes and the other can choose to-counter that subsidy.

Table II 6. Compansons between "Counterva:hng Measures” and “AD Measures

R Countervallmg Measures - o AD Measurts
Conntermeasure Imposition of import dut:es Imposition of 1mport duues
E:::g::; n to MFN Applled _ _ . Apphed
Conditions of Imposition ' Detemunanon of injuries on the Delenmnauon of injuries on the

basis of detailed investigation - | basis of detailed investigation
Subjects of Countervallmg Governments of the exporting Companies of the cxpomng
Measures : countries -+ | countries

Source: WTO "Trading into the Future” Chapter 2 The Agreements, Second edition, revised April 1999
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<Subsidies Agreement>

*  Definition of subsidies (Article 1)

+  Categories of subsidies (Articles 2-9): Subsidies are div.ided.'.into three categories aééording to
specificity,* purpose and nature: (1) "red-light subsndles that are prohibited outnght (2) "yellow-
light subsidies” that are not prohibited but which may be subject to countervalhng measures; and |
(3) "green-light subsidies" that are neither prohlblted nor subject to countervailing measures (see
Table 11-7). o

*There is specificity when legislation explxclt!y hmlts the avallablhty ofa sub51dy to certain

enterpnses or industries. There is no specificity when there are ob_pectlve cntena or condmons for



determining eligibility for, and the amount of, subsidies, and the subsidies arc automatically

granted to any and all who meet the eligibility requirements.

+  Coumntervailing measures (Articles 10-23): Countervailing measures are used to offset the effect
of a subsidy: in some cases a countervailing duty (limited to the amount of the sub.sidy). is levied on
the imports of the subsidized goods; and in other cases commitments from the subsidizing country
(that it will abolish or restrict the sﬁbsidy, or that exporters will raise prices) are obtained. These
measures may be used to counter either red-light or yellow-light subsidies. Countervailing duties
are subject to a "sunset clause™ and a "de minimis clause."*!

*  Notification and surveillance (Articles 25 and 26): These articles provide detail on WTO members'
ob.ligations to ﬁotify thé Committee on Subsidies and Countervailing Measures of any specificity-
type subsidies, and detail dn the review by the commitiee.

. Spec.ia[ and different treatment of developing country members (Article 27): Considering the
fact that subsidies may play an important role in the economic development of developing country
members, this .ar.ticle.provi.des. fof preferentiﬁl measures with regard to red subsidies, remedies,
dispute settlement, countervailing measures, and others (sece Table II-7).

«  Transitional arrangements .(-Articles_..28 and 29): The WTO members are obliged to notify the
Committee on Subsidies and Coﬁntcﬁéiiing Measures about subsidies that are inconsistent with
the Subsidies Agree'ment.within 90 days after fhe date on which the Agreement takes effect. As
well, they 'm..ust bring those éﬁbéidies_ _into _cﬁnforrﬁify within three years ﬁf the date of entry into
force 6f the WTO Agreétﬁent. Thes¢ artiélcs also providé for preferential treatmént. for those members

i transition from céﬁtrally pianned to market econbmies. In such causes the countries can be giv.en
up to se\.fen years from the date of entry into force-of the WTO Agreements to eliminate red-light

subsidies (see Table 11-8).

Sunset clause: It stipulates the termination of the countervailing duty no later than five years afier its imposition unless
the investigating authorities find that injury from the subsidy continues or has the potential to recur (Article 21.3).
De minimis clause (Article 11.9): It stipulates the termination of an investigation in such cases as where the total ad

valorem subsidization of a product is less than one percent.
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Table I{-7.Categories of subsidies

[Red-light subsidies|

+ Red-light subsidies that are prohibited

- Export subsidies and subsidies contingent upon the use of domestic over lmported goods
fall into the category.

* Red-light subsidies may be subject to countervailing measures (Articlcs 10-23).

- Red-light subsidies are deemed to be specific.

- Red-light subsidies may be subject to the remedies* for red-light ﬂubSIdles (Article 4).

[Yellow-light subsidied

Specific - Yellow-light subsidies are not prohlbned per se.
- Specific subsidies fall into the category of yellow-light subsidies (e g. subsidies to cover
recurring losses, direct debt relief, subsidics exceeding 5% of a product s price)
- Yellow-light subsidies may be subject to countervailing measures.
- Yellow-light subsuiles may be subject to the remedies for yeilow hght subsidies (Artlcle
7.
(Specific Green-light Subsidies**)
» Subsidies which are specific but which meet cenam condmons*** such as R&D
subsidies, regional development subsidies, environmental conscrvauon subS|d1es
. + These subsidies are not subject to countervailing measures.
- These subsidies may be sub}ect to the remedies for grecn—hght subsidies (Artlcle 9) .
IGreen-light subsidies
Non- : '
specific - Green-light subsndles are not prohlblted

Nun—spemﬁc subsidies fall into the green-light suhsndles _

. - Green-light subsidies are not subject to countervanlmg measures.

Source: "Repcrt an the Consistency of Trade Policies by Major Trading Partners,” MITI, 2000.

* _"Remedzes include refemng the subsidy to consultauons and the dispute settlement body, obtammg a panei report,
adopting the repon and ob(ammg approval for retaliation.

** "Specific green-light subsidies” include research and developmeni subsidies, regional development subsidies, and

environmental conservation subsidies that meet "certain conditions” and that have been reported to :he Committee

before they take effect, all of which have been reviewed by the WTO Secretariat and approved by the Commitiee.
ik "Certain conditions” include the following: As for R&D subsidies, those for industrial research must cover no more.
than 75% of expenses, and those for pre-competitive development activitics, no more than 30%. As for regional
development subsidies, they should not have specificity within the region, and the rcgmn invotved musl have an
unemployment rate that is at least 10% higher than the national average or income that is at least 15% lower As for

environmental conservation subsidies, they should be one-time only, and cover no more than 20% of expenses, etc.
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Table [i-8. Preferential measures and transitional arrangements of red-light subsidies

(General rules)

- Subsidies contingent upon the use
Export subsidies of domestic over imported goods
Least-developed country Not applied Naot applied for a period of 8 years
members ' from the date of entry into force of
' the WTO Agreement
Developing country Not applied Not applied for a period of 5 years
members described in from the date of entry into force of
Annex VII (b)(GNP per : the WTO Agreement
capita less than U.S.$1,000)
Other developing country Not applied for a period of 8 years Not applied for a period of 5 years
members from the date of entry into force of from the date of entry into force of
' ' the WTO Agreement the WTO Agreement
Developed country Not applied for a period of 3 years | Not applied for a period of 3 years
members from the date of entry into force of from the date of entry into force of
- : the WTO Agreement for the member | the WTO Agreement for the member
Members Transitioning Not appiied for a period of 7 years Not applied for a period of 7 years
from centraliy-planned to from the date of entry into force of from the date of entry into force of
market economies the WTO Agreement . the WTO Agreement

Source: "Report on the Consistency of Trade Policies by Major Trading Partners,” MITI, 2000

<Agrc'ement on Agriculture>
The Agreement on Agriculture prescribes detailed rules concerning subsidies on agricultural

products, such as domestic supports and subsidies on exports.

Domestic supports (Artieles_ﬁ and 7).

Domestic suppofts are diffided into three categories described as "green,” "blue” (neither subject' to
elimination) or '.'yellow" (subject to elimination). All polic_ies' not considered to be "green” are included
in an Aggregate Measurement ef Suepon {AMS)," and the devéloped WTO members are obliged to

reduce the total by twenty perc.cnt over a period of six years. As for developing country members, the
obligation is thirteen percent over a period of ten years. -

The following afe examples of policies that are. considered “green" as long as certain conditions are
met: (1) research, promouon mspectlon and other general services; (2) pubhc stockholdmg for food

_ security purposes; (3) i income insurance and safcty*net programs and (4) payment under environmental
programs.

The blue category ihciudes direct payments under production restriction plans as long as the following

. AMS (Aggregate Measuren‘ent of Support) The AMS expresses the extent of protectmn glven to agncullural products.

. It represents the amount of market pnce suppon, non- exempl direct payments orany other subsidies not exempted from
the reduction commitment provided by a given country. For individual items, the extent of protection is caleulated based
on the speciﬁc guidelines given.under the AMS, and for those non-item-specific supports, it is calculated based on
aggregate monetary amounts, Measurements are based on the period 1986-1988 (Chapter 5-2, "Overview of the

- Agricultural Agreement” from "The Expanded GATT and the Uruguay Round;" Takase Tamotsu, ed. Teyo Keizai Shmpo-
sha, 1995, : -
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conditions are met: (1) payments are based on fixed area and yield (subsidy payments for idle fields);
(2) payments are made on eighty-five percent or less of the base level of production; and (3) livestock

payments are made on a fixed number of head.

Export competition (Articles 8 to 11)

These articles provnde that, over a period of six years, dlrect export subsrdres are to be reduced by
thirty-six percent and the volume of subsidized cxports by twenty—one percent Developmg country
members are required to cut down fiscal spending by twenty-four percent and rtems subject to
govemment subsidies by fourteen percent (measured based on the same period)."* At the same time,
each member is obllged not to provide export subsndres other than those in conformrty with the

Agreement and wrth the commitments as specrﬁed in each Member's Schedule.
5.2.2.3 Safeguards (Emergenc'y'import restrictions)
' Ouer\tiettf of the rule

WTO members are allowed to take emergency measures to testrict imports (so-called safeguard
measures) to prevent a sudden surge of imports from causmg mjury to domestic mdustry Detarls of
the rule are provrded under GATT Article XIX, concerning safeguards measures, and the Agreement
on Safeguards.
= GATT Article XIX permits members to use safeguard measures, which are emergency import

restrictions, so as to counteract sharp increases in itnports only if the ft)llow_ing conditions are. met:

a.pplication is non-discriminate and there is either provision of compensation or acceptance of
countermeasures Due to these conditions, however, safeguard measures were infrequently used,
- and this led some govemments to protect thelr domestic industries by requestmg exportmg countries

to restrain exports "voluntarily” or by other * grey-area measures. o
+ The Agreement on Safeguards exphcrtly provrdes that safeguard measures are perrmtted only

when certain conditions are met (detalls of which are hsted in Table II- 9). Italso prohablts grey-area
" measures outside the ausplces of the GATT such as introduction and maintenance of voluntary

export restnctlons orderly marketmg arrangements and srmllar measures mcludmg export’
moderatron export or lmport price momtonng, export or nmport survelllance cornpulsory 1mport

cartels; and trade-restrictive, dtscretxonary export or import hcensmg schemes.
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Chapter 5-2, "Overview of the Agncultuml Agrecment ﬁ-om “'Ihe Expanded GATT and the Uruguay Round" Takase
Tamotsu, Ed. (Toyo Keizai Shinpo-sha, 1993)
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Table 1i-9.Conditions for imposing safeguards

All relevant economic factors (such as imports, production, sales, productivity)

Determination of . . . . e -
must be considered, and a causal relationship between increase in import and injury

rury must be demonstrated (Article 4 of the Agreement on Safeguards),
— Investigation procedures must be specified prior to investigations and all interested
Investigation
rocedures parties must be given an opportunity to present evidence. As well, the findings of
p the investigation must be published (Article 3).
Duration Four years initially, duration may be extended to the maximum of eight years

(Articles 7.1 and 7.3).
Levels of quantitative | In principle, there must not fall below the average of imports in the last three

restrictions representative years (Article 5).
Prohibition of " | Measures may not be invoked again for a period equivalent to the period of the
reintroduction duration of a preceding measure or the maximum of two years (Article 7.5).

Where the duration of a safeguard measure exceeds one year, the member applying
Progressive the measure is obliged to gradually liberalize the measure. Where the duration of
liberalization the measure exceeds three years, the member applying the measure is obhgcd to

conduct a mid-term review of the measure (Article 7.4).
Source: "Report on the Consistency of Trade Policies by Major Trading Partners,” MITI, 2000

- ‘Noté that the Agreement on Safeguards has relaxed the conditions on invocation to some extent,
- recognizing the fact that strict requirements provided for in GATT Article XIX were partly responsible
for the prevalence of "gray-area” measures. The following two aspects of the conditions on invocation

were relaxed: -

+ - Special Method for Allocating Import Quotas (so-called Quota Modulation) for Export Countries:
GATI‘. Article XIII requireé, in'prihciple, that these allocations must be based on actual imports
during thé representative period of the past. Where imports from a specific country, have increased
disprbportionately QUickly, however, the imposition of safeguards would negatively affect third
countries from which there is no sudden increase in impofts. In such a case, therefore, the application

" of these quotas might be derogated and replaced by safeguards that can be targeted at imports from
‘& paﬁiculér.compan'y for the maximum of four years. _

» - Restrictions oh Countermeasures: This provides that exporting countries may not invoke retaliatory
mghsures* for the first three years of the safeguard measures if such measures are taken consistent
with the Agreement on S.afegua.,rds.

*Retaliétory measures: When invoking import restriction under the safeguard profisions, an
importing country is required to provide some sort of compensation to exporting countries, usually
| in the form of a tariff redﬁction on other items. The provision of cofnpengation, however, is often
politically scnsitivé,' since it may provoke conflicts between the interests of different industries
in thé importing country; Theréfore, in such cases where compensation cannot.be provided, the

" importing country must accept retaliatory measures that may be taken by exporting countries.
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Note that there are also safeguard provisions under the Agreement on Textiles and Clothing, and

the Agreement on Agriculture.

Exceptions provided for developing' countries
An importing country can only apply a safeguard measure to a product from a deveioping country
in the followmg cases: _ '
(1) If the developing country is supplying more than three percent of the imports of that product
(2) In cases where developing country members, each with less than three percent of the 1mport

share, collectively account for more than nine percent of total imports of the product concerned.

Economlc and political implications _ _
Safeguard measures are meant to shelter the products of importing countries from a surge of 1mports
and thus avoid serious injury to domestic production. At the same time they can work as safety valves
~ when a sudden increase of imports is likely to cause political and economic problerns. This is im;tonant
i.n the sense that the availability of safeguerd measures as safety valves has enabled WTO members to

positively implement measures on trade liberalization in conformity with the WTO Agreements.

53 Agreements involving non-merchandlse trade

(Agreements on services and intellectual property rights)
© 5.3.1 General Agreement on Trade in Services (GATS)

Overview of rules
. "Trade in Services" refers to international transactions involving such fields as financial services,
transport, communicetions construction, and distribution. As trade in services iuereaeed steadily, the
General Agreement on Trade in Services (GATS) was enacted 50 as to promote liberalization of trade in
- services by preventmg domestic regulations govermng thelr supply and consumptnon from becoming
barriers to trade in services. Detailed rules are provided under the GATS as well as in its annexes.
_ The GATS consists of twenty-nine articles that cover all services sectors, and it réquires that all WTO
members apply the following general obligations:
® Obhgatmns Regarding Trade in Services in all Service Sectors:
. Most favored-nation treatment (Article Il) Under GATS, 1f a country allows foreign
competition in a sector, equal opportunitics in that sector should be given to service provtders fr_om
all other WTO members. However, when GATS came into force, a number of countries elm'ady had

preferential agreements in services that they' had signedtwith trading partners, either bilaterally or
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in smalt groups. Each member country, therefore, is allowed to continue giving such favorable
treatment to particular countries by listing "MFN Exemptions" as a transitional arrangement. In
order to protect the general MEN pringiple, the exceptions are permitted only once, and should last
no more than ten years.

Transparency (Article I11): This obligates the member governments to publish ali relevant
laws and regulations in order to eliminate lack of transparency in such areas that may constitute a
barrier to trade in services.

Obligations Regarding Trade in Services in Sectors where Specific Commitments Have Been

Undertaken:

*

Doemestic regulations (Article VI): All the legal measures taken by governments that affect
&ade in services sﬁould be administered in a reasonable, objective, and impartiai manner.
Payments and transfers (Article XI): Members should not restrict international payments and
transfers for current transactions. _
Obligations Depgndirig on the Content of Specific Commitments:

Market access (Aﬁiclc XVI): This provides that governments should refrain from applying the

following six measures: (a) limitations on the number of service suppliers; (b) limitations on the

- total value of service transactions or assets; (c) limitations on total output; (d) limitations on the

tdtﬁi numbers of natural persons that may be employed; (e) measures which restrict the types of
legal ehtity through which a service is provided', and (f) limitations. on the participation of foreign
capital. Since market access is one .of the obli'g_.ations whose teﬁns and conditions are determined
through specific cdmmitn_lcnts, members can maintain some or ﬁll of these restrictions, which are
required then to be specified in the Schedule of Commitments.

National treatment (Article XVII): Members can decide whether to undertake national treatment

commitments in each sector through negotiations. Members are permitted to make reservations.

For'e_xample, in u'ndertaking a national treatment commitment in the banking sector, a member can
promise national treatment in all sectors of banking except deposit operations. Any such reservation

must be specified in the Schedule of Commitments.

GATS Article XIX prbvides that members are obliged to start successive rounds of negotiations aimed

© atachieving progressive liberalization of trade in services no later than five years from the date of entry

in@o force of the WTO Agreements and hold them periodically thereafter.

The following is the list of Annexes to the Agreement on Trade in Services:

@

Annex on financial services: This provides that nothing in the GATS prevents a member country

from taking measures for prudential reasons and to ensure the integrity and stability of its financial
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system.

@ Annex on telecommunications: This prescribes that members shall ensure that any service supplier
of any other member is accorded access to and use of public telecommunications networks and services
en reasonable and non-discriminatory terms and conditions, for the supply of a service included in its
schedule. '

@ Annex on air transport services; This provides that the GATS shall not apply to measures affecting
a member's traffic rights, or services directly related .to the exercise of those rights, as recognized
under existing biiateral agreements. GATS rules, however, shall apply to measures affecting trade in
air transport services (such as marketing and computer booking services} and aneillary services (such
as aircraft repairs and maintenance services).

@ Annex on movement of natural persons supplying services under the GATS: This prescribes
that the GATS shall not prevent a member from applying measures to regulate the entry of natural
persons into, or their temporary stay in, its temtory, provided that such measures are not applied in
such a manner as to nullify or impair the benefits accrumg to any member under the terms of a specific

commitment regarding market access, national treatment, and others.

Itis 1mportant to note that most services such as flnam:lal services, transpart and shlppmg,_
commumcat:tuns dlSﬂ'lbuthl'l construcnon and energy are inputs to other mdustnes Increa:,ed efficiency
and rationalization efforts in a certam service sector therefore may ot only bcneﬁt the service sector

- itself, but also have a positive splllover effect in other service and manufactunng sectors. Keepmg this in
mind, one can  conclude that although the llberallzauon of trade in serwces may result in a short-term
selection of : some inefficient service prov1ders in the long term it will lead greater economic efficiency.

- Thus, even in areas where regulations are required, liberalization steps must be taken to ensure

transparency, procedural fairness, and fair competitive conditions.
5.3.2 Protection of intellectual property

QOverview of Rules _ _
: Trade-distoﬁing effect of insufficient and inappropriate protection of mtellectuaj property afe_ beeoming
. amajor concern as the volume of trade in goods and services involving intellectuai property have increased
greatly in recent years. Accordingly, the WTO, in order to briné greater'order- to intemaﬁoﬁal trade,
reduests its member countries to adjhst domestic standards in conformance to the intel;national standard
established in the Trade-Related Aspecte of lﬁtellectual Property Rights'(TRIPs) Aglfeemeht (see Table
- II-10 for the detalls of the Agreement)

«  Insufficient protection of mteHecruai properry Inadequate protection of mtellectual property leads
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to trademark counterfeiting; copyright piracy of pictures, music and other works; design imitation; as

- well as the manufacture and distribution of products that infringe on intellectual property rights. This

reduces the incentives and allocation of resources for new product development, and, furthermore,

prevents property owners from exercising their legitimate property rights. Inadequate protection impedes

and impairs investment and technology transfers from other countries and, accordingly, reduces domestic
technological development and adversely affects the world economy as a whole.

«  Inappropriate protection of intellectual property: In cases of excessive intellectual property protection

or protection causing discrimination against foreign interests, or in cases where the property rights

- system varies widely from internationally generally agreed-upon rules and procedures, extra time and

money must be spent in acquisition and enforcement of the property rights, which in turn distorts free

trade.

" One has to keep in mind that by allowing a certain amount of rﬁonopblistic use of new techndlogy and

- knowledge, intellectual property rights systems restrain use by third parties and competition, and therefore
- reduce the'sociel benefits to consumers by limiting the industrial apblicatiori of tcchhol'ogy and knowledge.
Furthermore, international redistribution of income from developing countries to developed countries
“will occur when developihg countries use ihtellectual property created by the developed countries. Thus,

in designing an intellectual property rights system, consideration must be given to assure fair and free

competition.
_ Table H-10. Outlme of the TRIPs Agreement
Scope of coverage | © ¢ - All legally recognized intellectual property rights

Relation to existing | The TRIPs Agreemenl incorporates and improves upon protection levels of the Paris

conventions Convention (industrial property rights) and the Berne Convention (copyright).

Basic principles National treatment (GATT Article 11I) and MFN treatment {(GATT Article [V), etc.
- Copyrights: The Agreement specifies the protection of computer programs and
rental rights.

- Patents: It establishes a wide definition of patentable subject matter (including
pharmaceutical products and foods), and requires members to introduce patent
protection for products. :

. - Duration: Protection shall be afforded for at feast twenty years lrom the filing date

Levels of protection

(Standards) . of the application. (It also stipulates strict conditions on authorization of

compuisory license.)

+ Geographical indication: It obligates s;gnatones to prov1de the legal means to

prevent unlawful geographical indication on products :
» Other provisions: It contains provisions goveming the protection of tradcmarks
" industrial designs, layout-designs ofmtegrated c1rcu|ts, and undisclosed
information.

It requires domestic procedures for enforcement to be falr and equltablc It provides

for enforeement through the civil judicial process; through administrative procedures,

including border measures and adrmmstratwe remedles and through the cnmmal

judicial process. L

Sourcc "Report on the Consistency of Tradc Palicies by Major Tradmg Pa.rtncrs " MITL, 2000

Enferéement
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+  Exceptions to the rule:

Under the TRIPs Agreement, developing countries and least-developed countries are given
transitional arrangements and they are exempted from the application of all the rules, excluding national
treatment and MFN treatment, for a certain number of years. Developing countries and transitioning
countries have a transition period of five years from the date of entry into force of the WTO Agreement
(i.e., until January 2003); and least-developed countries have eleven years (i.e., until January 2006)
{Articles 65 and 66).

In addition, the TRIPs Agreement provides thai in order to help developing countries in meeting
the _obligation of the Agreement, it is necessary for developed countries to provide technical and
financial cooperation (Article 67). And for this very purpose, information regarding technical é.nd
financial coeperation has been already presented and circulated by fourteen developed countries and
seven international organizations, including the .World Customs Organization {WCO), to developing
countries. As well, the WTO and the World Intc_llectual Property Orgénization (WIPO) notified
developing.coumries that they are prepared to provide technicél .cqoper'ation SO as to enat;le the
implementation of the Agreement by the.ye'ar 2000.

Now that the transition beriod for deve'loping countries has expired areview of each country's laws

“and ordinances is scheduled to take place in 2000 and 2001 As for the new members, the legislation

review will be conducted in order of accession.
54 Agreemé_nts regafding trans;iarency in trade procedures (TRIMs, TBT, etc.)

There are various agreements ihaf regulate technical aspects of trade-related administrative procedures of
member counl:nes Examples of such agreements are listed below:
Agreement on the Apphcatlon of Samtary and Phytosamtary Measures (SPS)
Agreemem on Impon hcensmg _
Agreement on Technical Barri_ers to Trade (TBT)
Custom'é Vaiﬁation Methods Agreement |
Agreement on Preshipment Inspectieﬁ (PSI) :

Agreement on Rules of Ongm

@@@@@@e

Trade-Related Investment Measures (TRIMS]

These agreements consist of rules that concern purely technical aspects of the administrative procedui‘es of
each country, and therefore should be neutral to trade measures as long es_they are impiérrjented proper_ly._
However, having different standards, d'epen'ding on the couhtry, as well as arbit.r'ary formulation and

" administration of the rules in an attempt to achieve protectionist policy objectives, could restrict the scope of
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international trade. Therefore, it is especially important to create common international standards in these

areas of trade-related administrative procedures.
5.4.1 Standards and conformity assessment systems

Overview of the rules

Standards and conformity assessment systems exist to specify technical regulations, standards, and
rules for judging whether products conform to those particular standards in order to serve a variety of
purposes, such as ensuring the quality of products, ensuring public safety, and protecting the environment.
In practice, when used too strictly or enforced arbitrarily, standards and conformity assessment systems
sometimes have restrictive effect on trade. For example, there are cases in which standards and conformity
assessment systems are designed and enforced in a manner that restricts foretgn goods: limiting imports
or subjecting.them to discriminatory treatment.

Detailed rules are provided under the Agreement on Technical Barriers to Trade (TBT) Agreement

and the Agreement on the Application of Sanity and Phytosanitary Measures (5PS) Agreement.

TBT Agreement _

. In order to eliminate trade barriers caused by standards that vary among countries, the TBT A greement
dtreets standard1z1ng bodies to design their standards and conformity assessment procedures based on
international standards and to ensure national treatment and MEN treatment in applying the procedures
to forelgn goods. In emphasmng the 1mportance 'of transparency, the TBT Agreement obligates WTO
members to notify other members through the WTO Secretariat if they mtroduce new standards and

conformity assessment procedures or change existing procedures.

SPS Agreement ' _

Santtary and phytosanitary measures are applied to prevent the entry of diseases and pests from abroad,
so when talting into account their prevalence in exporting countries and importing countries and other
relevant factors, based on scientific and technical gtound, there will naturally be differences among
countries. Therefore, the SPS Agreement seeks.to prevent the use of sanitary and phytosanitary measures
as disguised trade restrictions, and to harmonize national sanitary and phytosanitary measures based on
intemational stan_dards. |
| In cases \yhere a televnnt international standard does not exist and one member's new standards or
confonmty assessment systems have a 51gn1ﬁcant effect on the trade of other members, both the TBT

B Agreement and the SPS Agreement obltgate that member to notify others through the WTO Secretanat

and allow reasonable time (usually sixty days) for other members to make comments.
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5.4.2 Import licensing procedures

Overview of rules

The Agreement on Import Licensing Procedures requires import licensing to be simple, transparent
and predictable. Accordingly, it obligates governments to publish sufticient information for traders to
know how and why the licenses are granted. In addition, members are obliged to notify the WTO when
they introduce new import licensing procedures or change existing procedures.

The Agreement also gives guidelines as to how government should assess épplications for licenses,
which is intended to prevent the administrative work itself from restricting imports and distorting trade.
In addition, the Agreement says that the agencies handling licensing should not take more than thirty

days to deal with an application (sixty days when all applications are considered at the same time).
5.4.3 Agreement on customs valuation

Oﬁerview of rules
The WTO Agreements aim for a system for the vallxation of goods for customs purposes that is fair,
neutral, and uniform. When countries assign arbitrary values for tariff purposcs., they_ren_der tariff rates
meaningless, which may have a trade-d.istox'ting éffcct. Therefore, GATT Anticle VI and the "Agreement
on Implememation of Article VII" (Cuétdms Valuation ‘Agreement) define international rules for
“- valuation,* and lorbid the use of arbitrary'or ﬁctitidlls customs values—in order to .esfablish fE.llI’. neutral,
" and uniform customs valuation systems. Under Article 20 of the Customs Valuation Agreement
developmg countries are allowed to postpone the application of the rules in the Agrecment fora par’ucular

period of time if other members approve. About forty members have applied for this postponement as of
January 2000.

5.4.4 Agreement on preshipment inspectif_m

. Overview of rules _ - _
Preshipment inspection is an act of chécking details (such 'aé price, quantity and qhality) 6f godds
ordered overseas by specialized private.companies on commission. Governments of developing ébu_n_tries,
in general, utilize the system in order to compensate for inadequacies in administrative inl’rastrllt:tures _

and to safeguard national financial interests (such as prevention of capitat flight, commercial fraud, and

“  The Cueloms Valuauon Agrcemem states that "the primary basw for custarms value undcr this Agreemem is 'transaction
value' as defined in Article L.. together with the adjustmems stated i in Article 8". Therefore itis “lhe price actua]ly paid”

that is used as the basis for customs valuation. In excepuonal cases, transaction pnces of similar goods can be used.
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customs duty evasion). Considering this, the Agreement on Preshipment Inspection obligates those
governments which use preshipment inspections to ensure non-discrimination, transparency, and protection
of confidential business information; to avoid unreasonable delay; to use specific guidelines for conducting
price verification; and to avoid conflicts of interest by the inspection agencies. Exporting countries that
use preshipment inspection are obliged to ensure non-discrimination in the application of domestic laws
and regulatipns, prompt pubtiéation of those laws and regulations and the provision of technical assistance

where requested.
5.4.5 Agreement on rules of origin

Overview of rules
g .Rules df origin, used to determine the "nationélity" of goods traded in international commerce, are
divided into the following two categories:
*  Rules relating to preferential treatment: Rules on general preferential treatment for developing
- countries as well as those relating to regional trade agreements
*  Rules rel.a.ting‘ to non-preferential treatment; Rules on MFN treatment; anti-dumping and
countervailiﬁg duties; marking requirements under GATT Article IX ("marks of origin®); and

government procurement.

Rules of origin are i'mportant in the sense that they determine the tariffs to be imposed on specific
© goods and whether trade restricﬁve measures {such as q'uotas for imports/exports, preferential tariffs,
AD taﬁf.fs, cduntervailing tariffs on subsidized imports, etc.) may be applied to imported goods. In
‘addition, a country's rules of origin, if manipulated, can substantially affect direct investment, parts
procurement, and other business activities of companies secking to establish origin in that country.
Theref_oré, ff rules of origin differ gfeatly from one Couhtry to another, they may distort the flow of trade
and investment. Yet, there are no internatibnally agreed upon rules of oﬁgin. Therefore, to remedy the
tr_ade.problcms this has caused, members are now in the process of formulating harmonized non-
preférential ruleé of origin under the terms outlined 1n the Agreement on Rules of Origin.
Rules of origin, if properly formuiatcd and applied, should have a neutrai.eﬁ'ect on trade. However, if
 arbitrarily formulated and applied in a country so as to expand hidden restrictive trade measures, they

* will increase the likelihood of trade distortion.
5.4.6 TRIMs Agreement
WTO member countries are not allowed to apply trade-related investment measures that violate either
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GATT Article I (national treatment) or GATT Article X1 (general elimination of quantitative restrictions),

even for the purpose of protecting and fostering domestic industries and preventing the outflow of

foreign exchange reserves. The Agreement on Trade-Related Investment Measures (hereinafter the

"TRIMs Agreement") was enacted to provide the rules concerning the issue. In particular, the TRIMs

Agreement explicitly forbids measures such as local content requirements, trade balancing requirements,

foreign exchange restrictions, and export performance requirements {(domestic sales'requirements):_

- Local content requirements: Measures requiring the purchase or use by a foreign enterprise of
domestic products {violation of GATT Article I1I: 4)

+  Trade balancing requirements: (1) Measures requiring that a foreign enterprise's purchases or use
of imported products be limited to an amount related to the volume or value of local products that it
eprns (Viol.ation of GATT Article HI: 4); (2) measures restricting. the importation by a going enterprise
of products used in or related to its local production, generally or to an arn()uht related to the volume
or value of loeal production that it exports (violation of GATT Article XI:-I) |

+  Foreign exchange restr:cuons Measures resmcnng the importation by a forelgn enterpnse of
products {parts and other goods) used in or related to its local production by restnctmg its access to
foreign exchange to an amount related to the foreign exchange inflows attributable to the enterpnse
(violation of GATT Article XI: 1) | : : 7

. Export ré_s:rictious: Measures restricting the exportation or sale for'export by a foreign enterprise

of its products (violation of GATT Article XL 1)

Measures specifically prohibited by the TR.IMS Agreement.should be noﬁﬁed to the W'_l‘O.wit_hin
ninety deys after the enury into force of the WTO Agreements; At the same time, tlrese measures should
be eliminated within a certain transition period.* Most of the TRIMs _notiﬁed by the member countries
so far are local content requirements in the automotive and agﬁculmral seerors (see. Table HI-11). Since
the transition period for the elimirlation of TRIMs that were initiarly granted to developing courltries
expired on Jarmary 1, 2000, coimtries such as the Phil.ippines. Columbia Mexico, Romania, Pakistan,
Argentina, Malaysia and Chile have requested extensions, mostly i in the automobile sector.

It is considered that TRIMs, in the long run, may retard economic development and weaken the
economies of the countries that impose them by impeding the free flow of m\_fe_strnent_. Irl the short run,
however, TRIMs provide a way to prdtect and foster domestic .industry, and help, to a certain extent, to
improve the country’s infrastructure that is necessary for its industriel development. These perceived

benefits, therefore, account for their frequent use in developing couniries.

#  Developed countries have a period of two years in which to abolish such mesmes; and in pn'ncipie, developing countries

and economies in transition to the market economy will have five years and least-developed countries will have seven
years.
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Exceptions to the rule

The TRIMs Agreement contains rule exceptions in the following provisions:

+  Exceptions for developing countries: This permits developing countries to retain TRIMs, which is

in conflict with GATT Articles III and XI, provided that measures meet the conditions of GATT

Article XVIII, which allows specified derogation from the GATT provisions by virtue of the economic

development needs of developing countries,

«  Equitable provisions: In order to avoid damaging the competitiveness of companies aiready subject

to TRIMs, govemmeﬁts are allowed (o apply the same TRIMs to new foreign direct investment during

the transitional period.

Table 1I-11. Areas of TRIMs naotification

Local content

Trade baianéing

Foreign exchange
balancing

Export restrictions

Argentina

Bolivia

A

Barbados

Chile -

Colombia

oe

Costa Rica

Cuba

P>

Cyprus

Dominica Republic

Ecuador

Indonesia

India

Mexico

>

Malaysia

Pakistan

Pem

Philippines

Romania

Thailand

Oele |eee® |CO

Uganda

] 2

@

Uruguay

Venezuela -

O

South Africa

O

>

A

- Source: Report on the Consistency of Trade Policies by Major Trading Partners,” MITI, 2000

Notes: 1)

TRIM:s for Whi_ch_m'extension requests were filed: OAutomotive OAgricultural  AOther

2) TRIMs for which extension requests were filed: @Automotive @ Agricultural  AOther
3)  Egypt and Nigeria both notified the WTO of intentions to extend TRIMs, but are excluded from this list since the
nature and coverage of their reque.éls are unknown.
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