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Viet Nam, like any other countries with a market-driven economy, has paid great concerns to the task of
building and developing the first ever capital market, particularly the securities market, in order to raise
investment fund for the process of industrialization and medernization. Viet Nam also recognizes the securities
market as a principle method to safely guarding the efficient activities of the economy, as well as of the entire
social developrhent. As a new comer, Viet Nam has inherited tremendous sources of experience gaining from
those developed securities markets in the world. However, Viet Nam has also foreseen a complicated task of
building a securities market that appropriately fit its conditions, and it is even more complicate to keep this
market stable, healthy and operating efficiently. Those developed markets have proved that economic and
social factors led to the éreation of the securities market, while a. healthy legal enviconment is an essential
condition that must have for the market 't_o be kept stable, enable it to prove its positive impacts. The volume
of .sccuri_tics tradiﬁg as well as its efﬁéiency will dramatically decrease unless there is a legal system or a
regﬁlatory framework Ithat creates enough faith and protection for investor. | _

.On the 28/11/1996 in Vi.c.t Nam, the Government had released Decree No. 75/CP, signifying the newly
establishment of The State Securities Commission. Its task is to build and develop Viet Nam first ever
securities market, it is also the Government ‘s representative organ that has total authority to oversee the stock
market. In the same time, all the required legal documents for the stock market have also been released; they
are the necessary legal foundation required by the introduction of the securities market. Due to the limit of
time and information, this paper can only be an attempt to mention the regulations (although it is not completely
co'mpleted) concerning the securiiies uading'stariing in the early 1990s to present. The paper even proposes
* afew solutions and methods, which may be ideaily nceded in order to support the development of securities
market in Viet Nam. |

The paper can be divided into three parts:

- Part 1: Reasons behind the regulations
- Part2: Regulations 61'1 securities and securities trading

- Part 3: Necessary solutions required for the development of securities market in Viet Nam
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1. Reasons behind the regulations

It seems likely that the securities market has both advantages and disadvantages. It can speed up the economic
development. On the other hand, it can produce some unpredictable negative consequences. In fact, all legal
entities from Government to enterprises cannot issue securities whenever they need to raise fund; it is also
impossible that alt issued securities can be traded in the securities market. The non-stop development'of the
securities market has attracted the participation from various entities, making the relationship between those
participated parties becoming more complicated. The intervention of law is considered to be a vital factor that
contributes to the creation of legal environment for securitics offering and trading, assuring the market to
operate in a fair, safe and organized manner. This intervention can also be an important factor that makes the
market to operaté efficiently and provides investors protection as well.

The operation of securities market is known to happen in two different markets, the primary market and the
secondary market. The primary market is where securities being first issued. Due to the existence of this
market, the fund for entire society development can be raised. The secondary market is th.e market for issued
securities to be traded. Therefore, there should be regulatidhs on securities issuing, as weil as regulations on
listing, trading, and securities transfering. Basically, the regulations is'to provide better conditions for the
market partiéipants_ taking market’s advantagés, and is to find (I)ut.appropriate solutions to minimize the
negati\.re consequences, negative impacts of the secuarities market. _

Based on the 1992 Constitution, Vietnam’s economic policy has been confirmed and used as a foundation
for other essential laws of the new economic méchanism to be ehaclcd,'modifigd or supplcmcntéd. Beside
those basic _léWs like Enterprise Law, Corporate Law and Banking Law, ..., specific legal documents regulating
securities trading were also enacted. Though the fegal eavironment was not yet in complete, basically, those

regulations somehow described fairly legal framework of securities trading in Viet Nam.
2. Regulations on securities and securities trading -

Typically, all market activitics are regulated by a legal system thai can be divided into two groups.

(1) The group of basic legislations

This group includes regulations on the issues of establis'hment, management and operations of those

specialized businesses, regulations on the securities allowed to be issued, the ownership and securities

transfer...
1) The 1990 Corporate Law (modified in 1994)
This law could be considered as the first legal framework for the establishment of securities market in

Viet Nam. It was for the first time, the legal system of Viet Nam has stated regulations on corporate
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establishment (of those limited liability company and joint stock company), activities related to the
issuance of securities such as regulations on stocks, stock transfer and issuance license .... Accordingly,
the corporations are allowed to issue two types of shares: registered shares for the founders and members
of the management board, and the transter of these types of shares can only be done with the approvat of
the management board. The other is the share to bearer, which can be available to all other shareholders;
they are allowed to be transferred freely. ...

Generally, the 1990 Corporate Law has satisfied the need of a legal framework for economic
development at that time. However, the Law has increasingly shown its improperness in many fields,
such as regulations on share-ownership, stock-ownership, concerned issues about parent company and
its subsidiaries, regulations on information disclosure. These regulations have been moderately defined
and not in conformity.

2) The 1996 State Enferprise Law
The State Enterprise Law has been enacted in the situation that the Government insistently attempted
- to build a multi-sectors economy, with the state sectors considered to hold the leading role. If the policies
of state cnterprisé ownership diversification and policies of pushing up the equitization of those enterprises
. being examined closely then we can see the State Enterprise Law has great influence on the securities
issuance in order to raise fun(i for state enterprises and to equitize those state enterprises. Let’s take the
issue of ownership as an éiample, the separated line between state enterprises and respansibility of their
“related parties has not been drawn clearly. The policies of accounting and auditing are very vague and
: unspeciﬁé, that * state entérprises are responsible to execute correctly the policies of accounting and
auditiﬁg “. but the legal gu.idéliﬁe documents still have unclear instructions, making the process of
carrying out the stated task become very difficult. For the policy of information disclosure, the Law has
only mentio‘ne.d that those state enterprises have the duty to report publicly their annual financial status
and to disclosure information in order to accurately evaluate the enterprises operations. However, according
to the guideline document (Circular No 73TC/TCDN dated 12/1 1/1996), this type of information was
not enough to satisfy the external demand; there is still lack of regulations on which agency or institution
to undertake the administration and to provide ﬁervices of information disclosure ...
3) The 1990 Banking Law and the 1997 Credit Institution Law -

These two laws ._arc considered the most clear and complete, éépccially in the policies of accounting,
auditing and infqrmation' disclosure applied to credit institutions. Th.e law has stated that State Bank is
the only authority that can grant appfﬁval to the establishment of credit companies and their operation.

| In term of the poli_ciés of aécounting and auditing, the Law required the credit institutions to establish
their own internal cheéking and auditing system, as well as beihg audited by an independent auditing
firm that waé accepted by tﬁe State Bank.

About information disclosure, the law required the credit companies to réport their financial status
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according to regulations on accounting, statistic and to report their business activities periodically in
complying with the requirements set by the Governor of the State Bank. Also, they are required to report
in case of any unusual events, which may severely affect the business’s performance, or when a potential
restructuring happens to the organization.

The process of splitting, merging, taking over or winding up of the credit companies have to be
authorized by the State bank. The Law has also stated specific cases that require to be dissolved and
procedures to follow during the process of dissolving those cred.it companics.

Though the law has made clear about its regulations, it still really hard to find out a specific guideline
document. In contrast, there are many legal documents which were promulgated prior to the introduction
of the current law, and they are still effectivély in use, especially those legal documents relating to
securities. And these facts have presented major obstacles for the listing of securities.

The 1999 Enterprise Law

One of the important legal factors participating in the success of the securities market is the Enterprise
Law, which meet the market demands. The 1990 Corporate Law has shown too many shonco'mings in its
contents as analyzed above. And this led to the substitutibn of the newer Enterprise Law that was made
by the Tenth National Assembly Meeting on 12/6/1999, which was in effect on 1/1/2000. The Enterprise
Law has more advantages than the Corporate Law as it has satisfied the urgent demnands 6f the economy
basic.ally. In relation to the securities market, the Enterprise Law has created a ciear and firm legal
foundation, giving the cnterpfise_s more active role to raise fund for their businesses.

In term of the issuers, the Enterprise Law has set more rights for limited liébilily entex’brises to issue
bonds, giving them more opportunities to obtain funds directly from the investors.

The types of securities allowed to be issued include:

- Stocks that include common stock and preferred stock.
- Bonds that include straight bond and convertible bond. -
- Other securities as specified by the laws and entefprises regulations. -

Therefore, with.a clear set of definitions for stocks and correspondiﬂg rights and respon_sibil.i.ties, the
enterprises will be able 1o make a right decision on what type of stock to issue, in the same time, the
investors could be lured in by its. attractiveness. _ _

On the issue of stock transfer, the Enterprise Law placed conditions only on those stocks of 'fouhding
members and vbting shares. All other types of stock are allowed to be traded without aﬁy restrictions. In
addition, the Enterprise Law even set the rules on cases when the companies are required to buy back
shares upon shareholders dem'and or when the companies are allowed to bﬁ_y béck shates based on
company’s decision. Now the stocks can be transferred freely and the investors have the right to ask thc.
companies to buy back their shares in some cases, then it is clear that the Enterprise Law did creéte more

liquidity for the stocks, it is one of the factors encouraging investors buying stocks:



The Enterprise Law has added some more new forms of enterprises, in which there could be one
member limited liability company. With the given rights, large corporations, banks, financial corporations
can establish their own securities companies, so that they can make their own important decision
themselves, there are no requirements to form joint-venture securities companies.

Since Viet Nam have attempted to complete their economic legal framework, the Enterprise Law has
additionally given a decisive factor to speeding up Viet Nam economic development in general and
stock market in particular. However, the new law did not set any limit on the volume of registered shares

{or shares to bearer) of the companies. Obviously, the offerring of shares to bearers can surely attract

- more investors because it meets their expectation. However, this results in a disadvantage that it is

difficult to control the ownership of the company. Consequently, it may lead to the problem of tax

- evading and question of who is running the companies. If shares to bearer are freely traded, then there

2)

may be a hidden stock market being formed. This hidden stock market may operate in a disorganized
manner, giving chances for frauds to happen because it is lack of information or even worse that the
.given information iﬁ being misleading. The next consequences are the investors can be confusing, getting
cheated; the market will be wrbngfully manipulated...

In brief, with the confirmation of market economic mechanism, many economic laws ﬁave been
amended such as Civil Law, Commercial Law, Domestic InQestmcnt Law, Foreign Investment Law,
Enterprise _Bankruptcy Iaw...However, ihe stock market may require Vi.et Nam to have more regulations
to suppﬁn its development. Old and 6ut-of-clatc provisions should be updatcd.or modified to fit with the

new situation. -

The group of specific regutations on securities and securities trading

The stock maike_:t was known of operating in two different markets including 'primary and secondary

markets, therefore the laws set containing not only regulations on securities issuance but also regulations

. on securities trading and transferring. For the regulations on securities issuance, this is place where market

. goods are created, the rcgulations, therefore, should cxpiain ciearly about the economical means, legal

characteristics of each type of share, bond, about procedures of the issuance process and its offering methods.

For the activities happening in the sccoﬁdary market, regulations should define the trading methods and

procedures, securities transfer, requirements and procedures for stock listing. The regulations should also

make clear about the responsibilities for any acts that breaching the law, acts that are named as cheating,

fraud, speculation, hostile takeover and unlawful mémipulation.

Regulatlons on Government bond issuance

In the carly of the 90s, the Government has started to sell bonds to the publlc And until 1999, the

| issuance of internal bonds still bemg made in accordance with the Government Decree No 72/CP on 26/

. 7/ 1994. It also must be in conformity with other Decisions and Circulars rclating to the issuance and
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payment of Government bonds, like Circular No. 75-TC-KBNN on 14/9/1994 and Decision No. 1179-
TC-KBNN on 5/12/1994 of the Ministry of Finance.

The Decree 72/CP created a legal foundation to access more methods for fund raising for the
Government. The Decree 72/CP specified three types of Government bonds: Treasury bill, Treasury
bond and municipal bond. The Decree has also allowed Governmeat bonds to be purchased with unlimited
volume and it can be chosen by the buyers. Government bonds can be traded in the securities market, it
can be ﬁansferred, inherited, and can be used as collateral and are backed by the Government in term of
timely interest and principal payment.

Govemmeﬁt bond would be sold in several ways: (1) Directly. placed by the Treasury; (2} placed
through the intermediate agencies like commercial bank, financial institutions and insurance COmpanics;
(3) placed through an auction. Therefore, this Decree has made more ways to sell bon_ds, helping to
circulate the sources of fund, increasing money circulation, and raising the effectiveness of using of

" unused money in the economy. | o

The regulations are there, but the Govemmcnt bond has not yet bcén standardized, it is difficult to list
them when their matui'ity dates are not in conformity. Moreoirer, the bonds ére not well 'deﬁned, making

the bonds unable to represent its true value and offering target.

: Currcntljr, to facilitate the trading of deemmen_t bond—the securities will be mostly traded in the
stock market at least for the beginning, Decree 72/CP has Bccn amended and répiac'cd by the Décree ov/
2000/ ND-CP datéd 13/01/2.000.0f the Government promulgating Regulation on the issuance of
Government bonds. The Ministry of Finance has been assigned to be the only issuer of govcmrhent
bonds. Bonds are defined more specific including Treasury bill, Treasury bond and investment bond.
The last type of bond is further divided into municipal investment bond and investment bond used to
raise fund for thc.Devclopmcnt fund. The face value of bonds are decided with the minimum of 100,000
VND or in multiple of 100,000VND. With the last three methods are in use, the Decree added the fourth
method, it is uﬁderwn’.ting. The prbc’csses of Treasury bond transfcrﬁng, gifting, rollover, givcaway or
inheriting are regulateci more flexible, with bond to bearer is freely transferred without asking for

- permission from any state organs. Government bond with maturity from one year and above can be

* listed or traded in the centralized securiticé market in accordance with Decree No. 48/1998/ND-CP on
11/7/1998 about securities and securities mﬁrket. |

2) Regulations on enterprise bond issuance

In Viet Nam, enterprise bonds include bonds issued by state enterprises, joint stock co’mpanies; banks
and recently, bonds issued by liﬁlitcd liability companies. Legal framework for bond issuance is basic

- laws as analyzed above, and others are: _ | | _
- The Government Decree 120/CP dated. 17/9/94, a tefnpbra'ry régulation on'boﬁd and share

- issuance of state énterprises (the Min'istry of Finance has released Circular No.91 on 5/11/94 for
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guideline), and the Government Decree 23/CP dated 22/3/94 about issuing bonds in the
international market.
- Decision No. 212/QD-NH1 dated 22/9/94 made by the Governor of the State Bank regulating
the procedure of issuing bills by commercial banks and Bank of Investment and Development.
Pursuant to the Decree 120/CP, face value of a bond shall be VND 100,000 or multiple of VND
100,000 Bond is sorted into two types, registered bond or bond to bearer, certificates or book entries ...
Bond issued by state enterprises can be freely traded, transferred, inherited, and used as collateral. State
enterprise’s bond is distributed through three different ways: direct distribution, distribution dealers or
auctions. But before state enterprises to sell their bonds, they have to meet the requirements, such as
having a business license, having an investment project that has been approved by the responsible authority,
having total amount of fixed assets and current assets with the least value of 20 billions of VND, having
. the total value of the distributing bonds that cannot exceed 50% of total asset value, and having been
profit making in the last 3 consecutive years.... However, there is a fact that just a few of enterprises
used these designated methods to raise fund because of difficulties encountered during the process of
approval and other causes.
3) . Regulations on stock issuance
' C'urrently, Viét Nam allows only those state enterprises and joint-stock companies to issue their shares
in complying with the 1999 Enterprise Law, State Enterprise Law and other legal documents, such as:
- . Decree No. 28/CP dated 22/3/1994 and Decree No. 44/CP dated 29/6/1998 of the Government
on the state enterprise equitization, instructing the procedure of stock foering of the state
enterprises. |
- Decision No. 275/QD-NH35 dated 7/11/1994 of the Governor of the State Bank on the
promulgation of Regulation on shares, shareholders of joint-stock credit companies.
With t_hese regulations, shares can be publicly sold by the enterprises. However, though there has
. many encouraging policies, the documents have still conta.ined many shortcoming, one of the most
important issue is that there is no regulation on public information disclosure. Moreover, there is a lack
. of regulations on accountiﬁg, auditing and financing standards..., these iirﬁitations have lowered the
effectiveness of the mentioned documents dramatiéally.
4) .chﬁlat_ions on securities issued to be traded in the securities market
It can be seen from the legal framework that Decree No. 75/CP dated 28/11/1996 of the Government
“on the estab.l_ishm'cnt the State Secdrities Commission and Decree No. 48/ 1998/ND-CP dated 11/7/1998
of the Government on Securities and Securities Market are the most important legal documents concerning
_ about securitics. They both have crcéted the basic legal framework for the public offering, the establishment
. of securities cdr_npé_nie_s and investment fuhd managefhent companies, especially for the organizing and

'ope'réting the centrally organized market (Securities Trading Center). Accordingly, the State Securities
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Commission was officially established as a “Government agency to perform state administration and

organization functions on securities and securities markets”.

{a) Regulations on public aoffering
According to Decree No. 48/CP, issued securities include registered and bearer. The par value of a
share and investment unit shall be VND 10,000. The par value of bonds shall be VND 100,000 or
multiple of VND 100,000. The Decree allowed stocks to be sold in two ways: by the authorized
distribution dealers (agents) or by underwriters. The Decree has given the responsible agencies the

requirements that they have to satisfy in order to ensure that the issued securities have high quality.

These requirements are:

- - Having a minimum registered capital at VND 10 billion;

Having been profit making in the last two consecutive years;

~ Having members of the Board of Directors and the Chief Executive Oﬁiéer with experience
- in business managemént; ‘
- . Having prepared a feasible plan to utilize the proceéds.obtainéd from the issﬁanée of éhares;
- Having at least 20'pcrccnt of its équity offered to more than 100 investors (in case where
the equity of the issuer is VND 100 billion or more, the minimum percentage requirement as
above shall be 15 percent); ' _
- Foundi'ng' shareholder(s) must hold at least 20 percent of the shareholders equity of the
issuer and maintain this holding for at least 3 years from the completion of the issuance;
' - - Havinga contract with an underwritér if the totél value of shares to be issﬁed (in par value)
exceeds VND 10 billion. |
The Decree has also shown a clear guidanéé for pfocedure of applying fér permission as well ﬁs
application documents for license of isswance and offering announcement; methods to use to handle
misled information in the prospectus or in case of requirements dissatisfaétion.
To make the offering plan complying with Decfe¢ No. 48/.CP, the State Securities Commission
additionally promulgated Circular No. 01/1998/TT-UBCK dated 13/10/ 1998 to instruct the procedures
* of public offering. Decree No. 48/CP by the first time has introduced an important mtelmedlate financial
institution of the securities market; thal is the undcrwntcr Circular No. 01/ 1998/'I‘T UBCK has also
explained about this type of orgamzatlon with more detalls To be qualified asa securities underwnter
the institution itself must have underwriting license granted by the State Securities Comn_ussmn, and
it must not.have any relationship with the issuer. The underwriter cannot pénicipéte in underwﬁting
of a volume of securities that exceeds 4 times _5g’ainst the total amount of current assets minus short-
term debt. This requirement aims to prevent risks associétcd with the underwriter._ Circular No. 01/
1998/TT-UBCK even specified the cases when the underwriter t_:arinbt participate into the undemﬁﬁng.

For instance, cases in which the underwriter hold more than 5% of the total shares of the issuer and



vice-versa; or in the situation that both the underwriter and the issuer have a same shareholder who
holds 5% of total shares or above...

Also, it is for the first time, Decree No. 48/CP imposed regulation on the bondholders trustee. it
stated that the trustee must obtain or possess dipository licenses that were granted by the State Securities
Commission, having effective business with healthy financial status...; cases of entities that cannot act
as bondholders trustee are: the debt underwriter of the issuer; or legal entities that control more than
5% of voting shares of the issuer, or vice-versa...

(b) Regulations on securities companies, securities investment fund and invesiment fund management
companies

According to Decree No.48/CP, limited liability and joint stock companies, which have securities
business license approved by the State Securities Commission can operate as securities companies.
The Decfee_: has specified five types of businesses that the securities companies are entitled to conduct
including brokerage; deal'ing‘ on own accounts; investment portfolio management; underwriting; and
securities investment advisory. For each type of businesses, the Decree has set specific regulations on
the minimum registered cabital, application procedures and documents for license of business, as well
as regulations on rights and responsibilities that the securities companies must uphold.

For the participated parties of securities investment fund, Decree No. 48/CP has specified that they

* could be fund mahagenient éonipanies, custodian banks and investors. To be ab]e to obtain licenses
from State Securi_ties Commissiﬁn, the fund management companies must be a limited Hability company
ora joint—stdck éompany with the minimum legal capital of 5 billions of VND. Also, they have
cnéugh staff well trained in securities buﬁiness and adequate facilities to maintain thé fund management
activities as speciﬁed by the State Securities Comunission, the executive officers and fund managers
must be licensed by the State Securities Commission ...

(c} Regulations on securities registration, clearing and settlement, and depository

To support Decree No.48/CP, the State Securities Commission promulgated the Regulation on

~ Securities Depository, Clearing and Settlement and Registration (Promulgated in conjunction with
Decision No.05/1999/TT-UBCKS3 of the Chairman of the State Securities Commission, dated March
27th, 1999). Accordihgly’, the regulations have required that the deposiiory mstitutions must be a bank
or securities firms satisfying the requiremnents on capital, materials, technical resources and knowledges
about securities, and they must obtain dipository license from the State Securities Commission. Once
they received license, they are eligible to apply for membership and start their conduct of business at
the Securities Trading Center.

Pursuant to these regulations, foreign banks are also allowed to participate into the business of
sec:u_rities deposit_ory in Viet Nam. However, foreign'banks must satisfy other requirements, among

" those requirements set for their domestic counterparts, set by the State Securities Commission.
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Clearing of securities transactions shall be conducted on a multilateral basis. The bilateral method
shall only be applied in certain cases and certain transactions as specified by the Securities Trading
Centers. Settlement of securities transactions shall be pursuant to the payment on delivery principle.

~The law has proposed the establishment of a joint-compensation fund, which formed by contributions
from depository members. The purpose of the fund is to make payments for any member who is
temporarily unable to honour its settlement. According to the current provisions, the initial fixed
contribution for the securities firm or a commercial bank, as a depository member, is 120 million

VND, or 80 million VND, respectively; the annual contribution is 0.008 percent of the total trading

volume of each depository member.

(d) Regulation on membership, listing, securities trading and information disclosure

Pursuant to the Government Decree No.48/CP and other legal document_s, the State Securities
Comumission had promulgated Decision No.04/1999/QD-UBCK 1 dated 27/3/1999 of the Chairman

of the State Securities Commission on the promulgation of Regulation on membership, listing,

information disclosure, and securities trading. It can be argued that this document is very important ,

it controls most of actiﬁ_ti_es relating to securities transactions.

According to this Regulation, the members of the Securities Trading Center are securitics companies
with lisence to conduct the business of Brokerage, dealing in own accoonts, and have registered with
the Sccorities Trading Center. On]y members could conduct business in the Seourities Trading Center.
And to be a member, they must complete the membership apphcanon In general, the Regulation has
also explamed carefully about member S nghts and responsibilities toward the Support Fund Investor
Protection Fund, professional ethics of rcpresentatwes, and 1ssues concemmg to member_ s business
conducts.... _ _

For securities listing, the Regulation indicated that securities can be listed at the Securities Trad.ing
Centers including Government bonds and shares, bonds of enterprises, and investment certificates
which was registered for listin'g. The companies must submit their application to.State Securities
Commission for approval before they list their stocks. If their stocks are not compliant with Decree
No0.48/CP then they have to resubmit the application of stock registration. again to State Seourities
Commission. The Decree No. 48/CP has also set the reqmrements for the stock before they can be
listed (the condxtlons are similar to the conditions set for public offenng)

Beside, the Government Decree No.48/CP has set the standards for information disclosure, the
issuer therefore must disclose whichever information that is necessary before and right after they list
their stock, doing this to protect the investors and guarantee'ing the stock’s repulation. fnfonhetion
must be disclosed including information of the listing body, and of the fund manageinent company
(corporate disclosure) and information of Securities .Tra.ding Centers (market disclosure). The

information must be disclosed precisely and on time, thus the information can be announced periodically



or in an unusual event. For the corporate disclosure, the issuer must prepare a prospectus for each time
they issue securities to the public. The prospectus must contain accurate and necessary data with the
verification of an auditing firm accepted by the State Securities Commission. And for the Securities
Trading Center, it is required to maintain the tight regulations for what type of information to disclose
and what information to be kept in secret.... It can be argued that the given regulations are considered
fairly- complete to assure the transactions being consecutive, stock trading business being conducted
in fairness, honest, and orderly. Beside, the investors are guaranteed an equal opportunity to obtain
information.

Currently, for securities trading, the stock market can open only on Monday, Wednesday and Friday
with three sessions for each service. The opening price is the execution price at the first session and
the closing price is the execution price of the last session of the trading day. The range of price
fluctuations for listed stocks and bonds within a trading day shall be +(-) 5% of the reference price for
stocks and investment fund certificates, and +(-) 1.5% of the reference yield for bonds. The execution
must be in conformity with the principle of market order priority, price priority, and time priority ....

(e) Regulations on foreign participation

Th.e. Decree No.48/CP allowed foreign institutions and individuals to buy and sell securities in Viet
Nam. The foreign institutions must foﬁn joint-venture companics with domestic partners if they want
td conduct securities businesses. Based on the Decree N0.48/CP, the Prime Minister has promulgated
Decision No.139/1999/QD-TTg dated- 10/6/1999 on foreign participation in the Vietnamese securities
market, accordiﬁgly,

- Foreign orgahizations and individuals shall be entitled to a maximum of 20% helding of an
issuer total outstanding shares, or a maximum of 20% helding of a securities investment fund
investment units, of which a foreign organizétion shall only hold a maximum of 7% and a

. foreign individual shall only hold a maximum of 3% of the issuer total outstanding shares or
investment units.

- Foreign organizations and individuals shall be entitled to a maximum of 40% holding of an
issuer total outstanding bonds, of which a foreign organization shall only held a maximum of
10% and a foreign individual shall only hold a maximum of 5% of the issuer total outstanding
bonds.

- The total capital contribution by. foreign parties in a joint venture securities firm shall be
capped at 30%.

(ﬁ - Regulation on subervision and inspection of the operations of the securities and securities markets

To be able to keep the stock market in stable, faimess and profitable; protecting the national interest,

_ leg.al rights and béneﬁts of investors, the Decree No.48/ l998fND-CP dated 11/7/1998 has stated that

- all organizations or individuals that involved in the securities business must be placed under State
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Securities Commission surveillance according to the laws. These provisions are specified in the
Regulation on supervision and inspection of the operations of the securities and securities markets
{promulgated in accordance with the Decision No.31/1999/QD-UBCK6 dated 12/10/ 1999 of the

_Chairman of the State Securities Commission). The documents clearly pointed out the scope of
supervision and inspection including securities issuance; securities transactions; securities business,
registration, clearing and setttement and depository; and information disclosure. Most of the legal
suits witl be solved through negotiations initially, if the negotiation did not succeed then the case will
be presented before the ecoromic court of law. If there is foreigner involvement, the international
faws will be used, which laws that Viet Nam has signed or rectified. If the case is still not scived, then
it will be handled with Vietnamese laws.

In addtion, the Decree No.48/CP has set rules on prohibited and restricted practices, such as: the
pmhibiﬁon of short sales, insider trading, the restriction on misleading and false information, prohibition
of market manipulation.... ' _
| In brief, the Decree No.48/CP and other legal documents have completely solved many issues from
definitions of different type of stocks, the issue of par value, ... to the regulations on mcmbetship,
listing, wading and information disclosure with the final goal is to protect the investors. Even the

documents are still in its basic form but it established a fairly complete legal framework for the -

securitics market, at least in its initial phases.

(3} State administration over securities and securitie§ markets

It can be argued that the concept of securities is very new in Viet Nam then most of legal 'doc_:umems
produced to Support it are still not enough, the documents have shdwn gapé in the cémpatibility. This.gap
is even seen more obvious in State administration over securities and securities markefs. Lei‘s take a close
look at the administration of securities issuance, pur.suant to the Govefnment :Dccrec 01/2000/ND-CP
dated 13/01/2000, 120/CP, 28/CP, 44/CP, 23/CP, the authority is M_inistry of Finance, but in accordéﬁce
with the 1990 Company Law or the 1999 Enterprise Law, the authdrity is Province People Committee or
City People Commjtiee, which are under Central Government’s supervision or co'rreépohding State organs.
The State Bank has administrated the issuance of the credit organizations in complying with the Credit
Organization Law, which replaced the 1990 Banking Law. In the same time, the State Securities Commission

undertake the state administration of public offering, which is listed on in the centrally organized markets.
3. Necessary measures for the development of securities markets in Viet Nam

Viet Nam stock market is developing in an uneasy situation, infréstrucmrcs are not fully developed, lack of

experiences and the investors still have doubts about its future success. It is really necessary to make a well
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planned policy for the economy because this is a very important condition for the development of the securities
markets. The first steps are to encourage a multi-faces economy, restructuring the enterprises, especially the
State enterprise network, rearrange the distribution of fund more logically. Viet Nam needs to adopt a new
suitable policy for the macro-economy to produce a more healthy financial system, creating equal opportunities
for all type of businesses to participate, that means of more competitions but it is the vital factor intriguing the
economic development.

The financial business depends a great deal on the legal system and the stability of the market, thus the
legal framework of the stock market must contain the standards for all type of activities occurring within the
market. Generally, a complete legal framework for the stock market should be considered from the initial
offering to the transactions in the secondary Mkeg from a single investor to the intermediate organizations,
which participate into the market. The legal ﬁocuments should not have to be the actual laws; rather they can
be regulations, which are good enpugh to apply on the first phase of the stock market’s operation (for instance,

| the Decree No.48/CP and other legal documents). Gradually, these legal docﬁmcnts and laws will be further
developed and pcrfected to fit the real situation once the stock market goes into its full operation and
development.

There should be a plan to encourage more demand for stocks; this is a factor fueling the stock market
developménf. Other factor should be considefcd is the tax policy, this is one of the important steps to attract’
more participatibn into the stock market. The legal system need to pay more attention to these areas development:
middle financing orgaﬁization, management system, market observation in order to keep the market operating
within a safe, fair environment, to'protect the inveétors benefits. _ _

On the 27/3/2000, the Prime Minister has promulgated Decision No. 39/2000/QD-TTg to temporarily
provide tax incéntives to those businesses, which .are cUrreﬁtly practicing securities business. According to
this Decision, tax incentives wiil be temporarily applied for these legal entities: (1) Securities companies, (2)
Fund Management companics_, (3) Issuers of listed securities, and (4) individual secuntics investors.

- On thé Value Added Tax or VAT, the Decision has decided to subject VAT exemption for securities companies
in dirce ycam (starting from 2000 till the end of 2001); list of the stock businesses, which enjoy VAT exemption
can be found in the Decree No.48/CP on 11/7/ 1998, article 29(2). Beside the .current business income tax
incentives, then: .

- - securities ﬁrms, fund management companies will be exempted from business income tax for one
more year additionally, and till the next two years, they will enjoy up to 50% discount of business
income tax. _ |

- issuers which have their stocks listed will be considered for busihess income tax discount of 50%
for the next two years after their first stock listing in the Stock Trading Center.

- Individual securities investor will be considefed for income tax exempt if they earn high profits from stock

dividend, bond interest or securities Sprcad.
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Viet Nam also need to prepare the establishment of securities investor association, the association will
protect the investors benefits. Be ready to learn experiences and attending seminar, training provided by
international investors in order to retain the ability to conduct stock business and minimize risks when do
businesses in securities market.

Viet Nam should create more independent audit group and rating companies due to the requirement of
independent audit approval before securities can be publicly offered. The requirement has demanded for a
large number of creditable auditing companies to audit the enterprises. There is also a need to c{faluate the
enterprise operations exactly, and to determine the real value of securities, and this requires the establishment
of rating companies. The presence of auditing and rating corﬁpanics will make the investors have faith in
their investment as well as minimize risk of securities markets. The presence of these companies also help.the
foreign investors having a better look at the Viet Nam enterprises as well as the whole economy before they
can consider investments. _

After all, while spending effort to deveiop the securitics markets; Viet Nam should have a well defined plan

and policy for each type of market as follows:

(1) Measures to facilitate the development of corporate stock and bond markets

Corpdrate stocks and bonds are the popular securities in the market; they are also considered as the
principle goods for the market. In fact, the current process 61" equitization is still very slow and poor in
quality, so most of the Ienterprises are lack of conditions to issue securities to pdblic. Among the given
matters, the legal system has not yet make ideal conditions to support the enterprises in thcir.plaus. The
matters have required the real solutions to bush ixp the process of 'equ'itization, improve thé quality of thése
equitized companies. The prior things to do is to .change the legal systcrﬁ ina Way that it will facilitate the
public offering of enterprises, rather than limiting them.

- Simp'lify the requirements of securities offering and listing to fit Viet Nam real situation. The
Decree No.48/CP, the.Ci.rcuIar 01/1998/TT-UBCK and the Regulation on listing requifements have
somehow satisfy those requirements. Viet Nam's réquireménts are still lower than the intefﬁational
requirements on the same issues; for instance, Viet Nam allows the cor'npanic's to list their stocks
once they are permitted to publicly issue their stocks, that ié different to the rules set in the international
stock market, there are sephratcd rules from application for stock listing; procedure of listing to the
rule for issuing stocks to the public. However, Viet Nam will maintain the current rules in the next
few years in order to encourage enterprises to issue and listing their stocks.

- Speed up the enterprise’s equitization process as well as raising the quality of those equitized
enterprises. According to the statistical survey, there are up to 400 S.tatc enterprises harve been
equitized currently, but it is still considered as slow and inefficient. The causes can be seen from

both micro and macro economic factors. But to be able to speed up the process in order to achieve
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the goal of providing more goods for the market, Viet Nam should need a better suitable plan.

+  The Government Decrees and Decisions must be enforced; the participants must participate
completely and seriously into the program. The number of State enterprises expecting to be
equitized must be planned for each industry and local area within a certain time schedule.

+  There must be a policy to support employees of these equitized enterprises, shares should be
offered to the employees who have long years of service, creating plan of payment when selling
shares to officials, employees who are unable to payoff their shares.

+  Allow foreigners to buy shares. Currently, we are having a clear policy for foreigner’s
participation in Viet Nam securities markets (as in part II). Because Viet Nam is facing the
problem of fund shortage as well as lack of the market experiences, then the foreigner’s
participation may bring in additional needed money for such a cash-strapped economy like Viet
Nam. '_I'héir participation may also contribute more necessary knowledge of stocks and financial
business for the domestic investors; and this is an important factor for Vietnam'’s plan of reforming
the enterprises.

+  The profits 'eamed from selling shares should be re-invested into production, for instance, the
amount of money father be recorded than submitted into State’s coffer.

State fu_ndihg to state enterprises should be reexamined and allow the enterprises to manage their
own budget. State funding should aim to projects of infrastructure development, public services,
and high-tcch industry. Morcovcr, the enfcrpn'scs should be encouraget;l_to raise their own fund by
issuing bond, participating ina joint-vénﬁre or a cooperative program. Inefficient enterprises should
be restmctﬁréd and réémoturing enterprise’s ﬁnanéial system. Enterprises should be advised for
managing fheir own budget. Eliminating policy of state funding, concession loans offering from
banks rather be cancelled in order to encourage the enterprises raising their own capital through the
processes of issuing stocks and bonds.

There should be a policy to encourage the establishment of more joint-stock companies because
they are the main stock suppliers for the market. However, the sponsor of the Government and
authorities as well as tax policy have not offered enougﬁ anraétiveness to persuade the ihvestors.
~Most of the joint-stock companies is newly established due to the demand of business. Thus, the
Government should create a steering committee to instruct and support this pﬁrticular type of
company, especially those joint stock enterprises which have state's investment of above 50%.
Once the problems removed, those joint stock enterprises will operate more efficient and they
surely generate a large amount of shares for the stock market.

Another iniporiam issue needed to be solved is the current unbalance between market supply and
- demand. Through fhe:ﬁr'st trading sessions, there v&;ere more buyers than sellers because most of the

participated enterprises a.ctually issued their shares before the introduction of Decree No.48/CP;
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they just nced to re-submit their registration for stock listing. It is understandable why there are not
enough shares to sell when the existing shareholders do not sell out their shares. Therefore, the
major shareholders of those enterprises should be asked to sell more of their shares as well as the
* State should consider of selling part or all of their shares in the listed enterprises. And this is also
a Government policy of gradually withdrawing state’s capitél from equitized enterprises, which

may not require state’s participation (The Government Resolution No.08 dated 9/7/1999, part 1V,
item 4).

(2) Necessary solutions for the development of the Government bond market
Government bond is one of two main products of the securities market. In Viet Nam curreat situation,
the issuance of corporate bond is stitl limited hence the development of State bond market will play an
important and vita_l role toward the whole securitiés market development. However, the current state bond
is not qualified for trading in Stock Trading Center. Thus, the Government should address the issue more
resolutely as following:

- . The Government Decree 72/CP on the issuance of Gove'mment bond shduld be recxamiﬁed,
sta'nda:dizing all of the contained technical itéms of a bond, for instance, the Ministry Of Finance
should be selected as the steering State organ that has responsible for the bond issuance; underwriting
syndicate should be used to keep maturity dates in confonhity; avoid the practicé.of diréct selling as
of currently, thus make the bond to be listéd in the Securities Trading Center easier.

In order to solvc. the problem, the Decree 72 has been replaced by the Decree 01/2000/ND-CP dated 13/
| 01/2000,.which contained the Regulation on the issuance of Govcmmeﬁt bond and accordingly, the Ministry
of Finance has been selected as the only issuer. Based on the new decision, Government bond will be sold
in the Stock Trading Center in two ways: by underwriters or through an auction. Currently, there are only
intermediate financing organizations to participate in an auction; and it is somehow suited to the securities
market in Viet Nam at the beginning, helping the State to attract fund easier. Using tf_]_c underwriters will
have great influence on the.market, makiﬁg the secoﬁdary market, parﬁ_cularly the Government bond market,
more active. The new method also help to recover the investors’ belief in Government bond—a financial
instrument that was difficult to attract direct investment from the investdrs. Basically, with such régulations,
then issued Government bonds will be more iiquidable, and the Government will raise fund easier.

- Public offering should be encouraged for vacmmcnt bond with different maturities such as 1,
3,5, 15 and 20 years. The State should consider some policy with enco&ragement for the long-term
bonds (10-20 years). ' |

- Issued bonds should be identical in term of its par value, and this value should not be too high.
Infrastructure and high-tech bonds should be encouraged to sell to the int_crnational markets.

- Interest rate should be standardized. State and enterprise bonds can use this standard as a base
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for interest adjustment in collateral time. Income fax imposed on state bond should be considered
for discount toward institutional investors (currently, individual investor income tax was considered

for cxerhpt.) .
Conclusion

The development of a securities market was a major concern for the country in the renovation process, but
its success depends on a trusted and well-defined legal system. Even legal documents-and regulations on
securities and securitics market at the beginning are not too many, but they have basically met the minimum
demands. The question of whether the securities market will develop or not largely depends on the appropriate
solutions. Based on that solutions, the regulations could be carefully considered and amended in appropriate
direction of the social economic development of the country. Hopefully the given explanations and solutions
may help creating a suitable legal environment, which may help to develop the securities markets in Viet

Nam.
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Appendix

List of legisiations and legal documents on securities and securities trading

L

IS O i
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Basic legislations

Company Law 1950 (modified in 1994)

State Enterprise Law 1996

Banking Law 1990 and Credit Institution Law 1997
Enterprise Law 1999

Bankruptcy Law 1993

Foreign Investment Law 1996

Legal documents on securities and securites markets

Legal documents on the issuance of Govémmenr bond

The Government Decree No. 01/2000/ND-CP dated 13/01/2000 on the promulgation of Regulation
on the issuance of Government bond (in order to replace the Decree No. 72/CP dated 26/7/1994 of the

Government)

Legal documents on the issuance of enterprise bond

- The Government Decree No. 120/CP dated 17/9/1994 on the promulgation of temporary Regulation
on the issuance of stock and bond of state-owned enterprises (The Ministry of Finance has rel_easéd
Circular No. 91 dated 5/11/94 for guideline) and the Government Decree No. 23/CP dated 22/3/ 1994
on the issuance of international bond.

- Decision No. 212/QD-NH1 dated 22/9/1994 of the Governor of the State Bank on the promulgation
of Procedure for the issuance of bill of commercial banks and the bank of investment and development.
Legal documents on the issuance of stock of equitized enterprises

- The Government Decree No. 28/CP dated 22/3/1994 and Decree No. 44/CP dated 29/6/1998 on
the equitization of state-owned enterprises (SOES), instructing the procedure for public offering of
SOEs, ' _

- Decision No. 275/QD-NHS5 dated 7/11/1994 of the Governor of the State Bank on the promﬁlgation
of Regulation on the share and shareholders of joint-stock credit institutions.

Legal documents on securities issued to trade in the securities markets

- The Government Decree No. 75/CP dated 28/11/1996 on the establishment of the State Securities
Commission _

- Decree No. 48/CP dated 11/7/1998 of the Government on securities and securities markets.

- Decision No. 127/1998/QD-TTg dated 11/7/1998 of the Prime Minister of the Government on the



establishment of the Securities Trading Centers.

Decision No. 128/1998/QD-UBCKS5 dated 01/8/1998 of the Chairman of the State Securities
Commission on the promulgation of Regulation on structure and operation of the Securities Trading
Centers.

Regulation on structure and operation of Securities Trading Centers.

Circular No. 01/1998/TT-UBCK dated 13/10/1998 of the State Securities Commission on the public
offering of securitics. 7

Decision No. 04/1998/QD-UBCK3 dated 13/10/1998 of the Chairman of the State Securities
Commission on the promuigation of Regulation on Structure and Operation of Securities Companies.

Regulation on Structure and Operation of Securities Companies.

Regulation on Structure and Operation of Securities Investment Fund and Fund Management
Companies. |

Decision No. 04/1999/QD-UBCKI]1 dated 27/3/1999 of the Chairman of the State Securities
Commission on the promulgation of Regulation on Membership, Listing Requirements, Information
Disclésure, and Securities Trading.

Regulation on Membership, Listing, Information Disclosure and Securities Trading (Promulgated
in accordance with Decisions No. 04/QD-UBCK1 dated 27/03/1999 by the Chairman of the State
Securities Commiséion)‘ '

Decision No. 0§/ 1999/QD-UBCKS3 dated 27/3/ 1999 of the State Securities Commission on the
promulgation of the Regulation on securities depository, clearing/settlement and registration.

Regulation on Securities Depository, Clearing/Settlement and Registration (Promulgated in
Conjuction with Decision No. 05/1999/QD-UBCK3 of the Chairman of the State Securities Commission
dated 27/3/1999).

Document No. 109/1999/UBCK2 dated 12/8/1999 of the State Securities Commission guidelines
for listing on the Securities Trading Centers.

Decision No. 31/1999/QD-UBCK6 dated 12/10/1999 of the Chairman of the State Securities
Commission on the promulgétion of the Regulation on Supervision and Inspection of the operations

of the securities and securities markets.

Regulation on Supcrvision and lnspéction of the operations of the securities and securities markets.
(Promulgated in acéordancé with the Decision of the Chair.man of the State Securities Commission
No. 31/1999/QD-UBCK6 dated 12/10/ 1999)

Decision No. 139/1999/QD-TTg dated 10/6/1999 of the Prime Minister of the Government on
foréign 'panicipatidn in the Vietnamese seét_xriﬁes market.

Circular No. 01/ 1999/TT-UBCK1 dated 30/ 12/1.999 of the Statc Securities Commission providing
guidelinés for the Government Prime Minister’s decision No. 139/ 1999/QD-TTg dated 10/6/1999 on
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Foreign Participation in the Vietnamese Securities Market.
- Decision No, 39/2000/QD-TTg dated 27/3/2000 of the Prime Minister of the Government on the

temporary regulation on tax incentives applied for securities businesses.
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Foreign Capital in Viet Nam:
Current Situation and Policy Recommendations

Phung Xuan Nha

Viet Nam National University

1. Introduction

Capital is the prime factor for growth in any country. Viet Nam also needs a big amount of investment
capital to sustain a stable and high growth rate. In a context of low economic development level and low
saving rate, it is therefore critically important for Viet Nam to intensify its efforts to mobilize foreign capital
to supplement tho investment capital for the development of country.

According to estimations by some economists, the country needs around USD 65 - 70 billion as investment
capital to sustain an annual GDP growth rate of 5 to 6% in the next few years (2001 - 2003). Though domestic
funds contmue to take the key role, it is evident that moblllzatlon of domestic capital will have myriad
obstacles because of the constrains of state budget and the llmatatlon of the banking system. Therefore,
foreign capital sources will play_ an important rolc on the growth rate of Viet Nam in coming years.

in an effort to find solutions to the above problem, this study aims at reviewing the current situation and the
reciprocal interactions between foreign capital sources in Viet Nam in the last 10 years. Poliby implications

will be presented in the final part of this study. -
2. The current situation of foreign capital in Viet Nam

In the past 10 years, foreign capital sources in Viet Nam ar'e. often in the following forms: foreign direct
investment (FDI), ofﬁ.cial development assistant (ODA), commercial credits and foreign loans. Among those,

FDIis takmg the lead since it brings-into the country not only capital but also technology, managerial expertise,
| marketiné expéﬁelices aod a giobal distribution networks. More than that, this stable source of funds does not
leave a debt burden to the host country while other sources of funds {excluding non-refundable components)
are often accompamed with an aggravatmg debt burden, meffectwc use of funds and with unfavorable
conditions imposed by donors ! For this reason, 'FDI has played 4 promment role among foreign capital

sources in_ Vict Nam and there have bccn many policies, laws... gov_eming it.

" Bmdmg conditions mclude lhose which obhge funds rec:plents to buy matenals, goods services prov&ded by the country

prov:dmgODA N T - - L D
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Overview on policy, laws governing foreign capital

Foreign Direct Investinent (FDI)

It can be said that the legal framework on foreign direct investment has taken shape since 1977 with
the charter on foreign investment released under the Decree No. 115/CP on 19 April 1977. This is the
first ever document by the Sociatist Republic of Viet Nam on foreign investment. According to the 1977
Charter, foreign investment is construed as bringing in for use in Viet Nam the assets and capital in order
to build new facilities, renovate, expand or improve existing facilities. Capital must be in foreign currency
and assets must have equivalent value in foreign currency. In accordance with this charter, foreign investors
can choose among three investment forms: product sharing cooperation, mixed company or factory and
private factory producing exported goods. However, such factors like foreign investors® assets not being
guaranteed (which can be confiscated for nationalized), exorbitant taxes (30 - 50%), management power
mainly in the hands of Vietnamese sides and the absence of a consistent policy framework have explained
for the lukewarm reactions of foreign invéstors to the charter.

In line with its broader program of economic reform, the National Assembly of the Socialist Republic

- of Viet Nam has passed the Forcign Investment Law in Viet Nam (December 29, 1987). The law basically

addressed the weaknesses of the 1977 Charter and provided more favorable conditions for foreign investors

in Viet Nam. At the time of issuance, the law was evaluated to be attractwe when compared w1th similar

. laws of other reglonal countries.

Unlike the 1977 charter, the 1987 law guaranteed not to confiscate and nauonahze legally owned

- assets of forelgn investors. It also commit to providing equal and fair lreatment to forelgn investors.

 There is no maximum limit on the capital share contributed by the foreign investor in the form of j Jomt-

venture enterprises but the minimum must not be below 30% of the invested capital. The law also
allowed foreign investors to choose among investment forms which are then prevalent regidnaliy and
internationally (busi.ness cooperation the basis of business cooperation contract, joint-venture enterprise
and 100% foreign capital enterprise). Profit tax rates are much lower which vary around 15 - 25.% of the
profit. Moreover, foreign invested enterprises shall be liable to maxjmuzﬂ prdﬁi tax exemption period of

2 years from that beginning with profitable business, and a 50% profit tax reduction duﬁng 2 subsequent

© years. In some cases, profit taxes are even lower (10%) and the periods of profit tax excmption and
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reduction fonger (4 years). Moreover, the law permits foreign investors to remit profit hdmé with the tax
rate of 5 to 10%.

It is evident that the Foreign Investment Law (1987) ls a breakthrough when compared with the 1977
chaﬁer. It reflects the fact that Viet Nam has taken a more transparent, more pragmatic concépt_ion about
the role of FDI on the development process of national eédﬁOmy Nevertheless, after an implémentation
period, the law has revealed a number of conslramts causmg troubles to forelgn mvestors For example

the law does not allow private sector to d:rectly enter a busmess coopcratlon with forelgn investors.



Domestic investors therefore have to group to become a Joint-venture Side while foreign investors have
to do the same thing to become a Foreign Side. The law does not permit to account interests paid on
loans as costs. Contribution to equity by Vietnamese Side is chiefly land use right.> In addition, other
documents supporting the implementation of the law were not issued adequately in a timely manner, For
example, the Decree No. 139 by the Minister Council which provides detailed instruction on the law
was only issued 10 months after the law has been announced. Issues related to salary, natural resource
taxes... are only tackled with at the end of 1990 and the beginning of 1991. Moreover, at the time when
the law was passed, no other economic laws had been issued, making the foreign investment legal
framework in Viet Nam inconsistent and risky.

In 1990, the Foreign Investment Law was revised with important changes made. Most notable of all
are: liabilities limited companies or shareholder companies are allowed to cooperate with foreign investors
* (excluding some special cases); no maximum Jimit on the capital share contributed by the foreign investor
in the form of joint-venture enterprises, but the minimum must not be below 30% of the legal capital;
profit tax privileges accompanies with some specific conditions (technolbgy transfer, proportion of goods
produced for export, \?olume of labor...); interests are aécountcd as investment costs... Despite these
changes, the reviséd law failed to get rid of such limitations as: investment forms not being diversified,
the absence of the stipulatidn on the compensation of the Victﬁamesé Government in case it causes
damages to the capital and assets of Iforeign investors, too strict control on bank account of foreign
* invested companies, unsuitable projéct duration.... Hence, the law has undergone 2nd revision in 1992

to make it more attractive.

After another 4 years, the Foreign Investment Law was revised for the third time in 1996. Key
amendments made under this revision include the followings: investment privileges are linked with
development orienﬁtions of the economy, foreign investors are allowed to contribute capital in VND
which has foreign currency origin, BOT form is diversified with BTO and BT; more autonomy given to
enterprises; investment encouragement areas are enlarged (hospital, training...); licensing process are
shortened and simplified; state management on foreign investment is more decentralized and other
administrative procedures are minimized. Together with these changes, a raft of decrees, and regulations
has been announced to provide 's'péci_ﬁc guidance on the implementation of the law (see Appendix 1).

Receﬁtly, under the ptéssure of a s.harp drop in FDI in Viet Nam and of an increasing competition
from improvement's of investmept environments in regional counﬁ'ies; the Foreign Investment Law has

_ been revised for the forth time on last June, 2000. The latest revision has included two new articles and
';evisec_:l 20 articles in the light of developing and expanding the stipulation of the prevailing Investment

Law. The revision mainly deals with three issue areas. Firstly, it includes the regulations which help to

~ Asof August 1999 capnal contributed by Vietnamese parties in FDI ente-'pnm is USD 2.324 billion. Capual contributed
is mainly in the form of Jand use right. ' :
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minimize difficulties, troubles and operation risks of foreign invested companies. The revisions are on
such issues as foreign currency balance, opening of bank account in foreign countries, use of land as
collateral for bank loans, land clearance, without recourse principle, guarantee by the Government and
application of foreign laws. Secondly, the law has been revised in a way that enlarges the autonomy of
foreign invested capital. Direct intervention of the Government on day-to-day operations of enterprises
are removed, setting up a legal framework for both domestic and foreign enterprises to be suitable with

international practices. Changes are also made on consensus principle, conversion between investment

- forms, suspending operation, and closing foreign invested enterprises and expiration of business

cooperation contract, allocation of various funds and reserves, minimization of investment procedures.
Thirdly, the revision also deals with three issues regarding import tax exemption, remittance of profit
abroad and loss tra.nsfcr.

In brief, the legal framework for foreign investment in Viet. Nam is characterized with the following

distinguishing features: temporary favors, inconsistency, fast variable regulations, discrimination, non-

. transparency, low enforcement, inconsistency with international laws and practices. Thcsc constraints

2)

have eclipsed investment incentives and discouraged forelgn investment capltal flowing into Viet Nam

Official Development Assistance (ODA)

Viet Nam got access to ODA much earlier than to FDI. However, after many ups and downs, this
source of funds really rose only during thc 1990s, after Japan and other donors resumed its aids to Viet
Nam in 1993. This source of funds which ranks second only to FDL is critically important for the
dcvclopmcnt of Viet Nam in this tran51tnon period.

Key prevailing decrees of t.he Government regardmg the management and use of ODA include: Decree
No. 87/ CP dated $ August 1997 on ODA management and use, Decree No. 22/1998/ND-CP dated 24 -
April 1998 on land clearance, Decree No. 52/1999/ND-CP dated 8 Julﬁ 1999 on construction and
investment management Decree No. 88/1999/ND-CP dated | September 1399 on bidding. Accompamed
with these decrees are circulars by mmlstncs governmental agencms which provnde detaﬂcd guidance
on the 1mplementat10n of such decrees.? :

According to prevailing regulations, ODA includes non-refundable assistance and soft loans which
include a non-refundable assistance co.mpone.nt equivalent f(_)_ at lcést 25% of the loan (Article 2, Decree

87/CP) for such -purpose's as: supportihg the balance of payment, program loans, technical assistance

- and project suppbrt,

Like the process of perfecting the legal framework on FDI, after many revisions, these d'ec_rees.have

had many positive strengths: clear stipulations on role, responsibilitics of ministries and agencies involving

- in ODA management and use (Ministry of Planning and Investment, Ministry of Finance, Ministry of

3
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3)

Foreign Affairs, State Bank of Viet Nam and the Government Office); a bold and clear decentralization
in appraising and approving ODA projects; simpler procedures; more consistency between various legal
documents; damages compensation are detailed and applied consistently all over the country...

Nonetheless, besides these positive aspects, there remain many constraints. Since management agencies
are many in number, procedures therefore is complicated (particularly in loan disbursement procedures).
This delays the process of receiving ODA. Stipulations on monitoring and evaluating ODA projects are
inadequate. Technical assistance to project design and building is limited (technical assistance is mainly
provided by foreign partners, leaving project owners in a passive situation). Supporting policies are
inadequate, some even cause troubles to project stakeholders.* Many stipulations are impractical, infeasible
or difficult for project stakeholders to execute.

- Commercial credits and foreign loans

In addition tb these policies and regulations, many legal documents related to foreign loans borrowing
and repayment have been recently issued. Most notable of all are: Regulation on Foreign Loans Borrowing
and Repaymént (issued under the Decree No. 90/ l998fND/CP); Decision No. 72/1999/QD-BTC by the
Minister of Finance dated 7 July 1999 regardiﬁg the provision, use and management of reserve for
foreign loan repayment; Decision No. 233/1999/QD-TTg by the Prime Minister on 20 December 1999
attached with the Regulation on govcfnment’s guarantees for foreign loans by enterprises and credit
institutions; Circular No. 03/ i999/’I'f -NHNN dated 12 August 1999 introducing the borrowing and
rcpayment of foreign loans borrowed by enterpnses

" In accordance with thcse regulatlons forengn borrowmgs include short-term loans (under 1 year) and
medium and long term foans (elther interest bearing or interest free) borrowed by the Government of
Viet Nam or by entefpriscs having Vietnamese legal status (including foreign invested enterprises) from
international financial instimtion§ or from other foreign governments, banks, organizations or individuals.
Foreign loahs by the Government include those borrowed by agencies authorized by the Government of
Viet Nam to sign the loan agreement under the name 6f the State or of the Socialist Republic of Viet
Nam. Oﬁcn, loans of this fypc include ODA, commefcial credits, bonds issued by the Government.

Foreign borrowing by enterprises are those in which enterprises (include the foreign invested enterprises)

- borrowed loans from foreign lenders or issued corporate bonds in foreign capital markets under the

principle of self-borrowing and self-repaying. -
These documents have many positive effects. They have created a legal framework necessary for
borrowing from and repaying loans to foreign capital markets. They provide detailed and clear guidance

to all ministries and agencies on borrowing and repaying Government’s loans. However, the
. - . _ pay

4

Conditions to be eligibl'e.oi' ineligible for écmpensalidn for land and clearance and stipulations re‘latéd to the matter at
Articlé 6, 7,10, 100 of the Decree No 22/CP are not concrete and mconsnstem ‘with lcgal documents on land use
charges This lead to confusmn in construing and |mpiementmg the Decree in dlfferent provmces
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implementation of these documents has revealed a number of limitations, for example a too strict control
on foreign loans by enterprises (particularly of by private ones), a tack of necessary documents to enhance
the responsibilities of creditors (especially those which are state-owned organizations and enterprises);
an inconsistency between regulations of different documents,
4) General comments

In the last 10 years, when compared with other socio-economic sectors, it is evident that the Goverament
of Viet Nam has laid a strong emphasis on mobilization and use of foreign capital sources. This is
demonstrated by the continuous improvement of policies and regulations on foreign capital in a progress-
oriented manner. A rclatix;ely adequate legal framework has so far been in place. However, due to
limitations in experience, uneven development of other socio-economic sectors and the fast vasiable of
competitor’s environment..., policies and regulations on mobilizatibn and use of foreign capital sources
in Viet Nam therefore contain many constraints, unattractiveness and risk factors. These important factors

have had strong impact on the influx of foreign funds into Viet Nam.

{2) A review on foreign capital influxes into Viet Nam _

In the last decade, fdreign capital has been flowing into Viet Nam at an increasing annual rate, from
USD 1.2 billion in 1998 to roughly USD 2 billion in 1990 and USD 3.5 billion in 1998. As of August 1999,
foreign éapital flowing.into Viet Nam has acéumula_ted to around USD 23 billion, of which USD 12.844
billion of FDI,? and'._the remaining are foreign debts and non-refundable assistance. So, foreign capitél
accounted for around 45% of total investment capital in 1990-1999. This 15 a pretty high .proportion when
compared with many other countries in the rcgic.m.6
1) FDI Iﬁﬂux

As of August 1999, Viet Nam has received well over USD 35 billion in FDI commitments from some
sixty different countries since the new FDI regime began operation, of whiéh USD 15.165 billion or

42.19% of the _t;atal. has been disbursed (see appendix 2a). Proportion of FDI over gross investment

capital of Viet Nam grew up over the years and averaged 30%/ year in the last 10 years (ﬁee Table 1).

However, this source of funds is plunging in recent years from USD 3.25 billion in 1997 to USD 1;956_

billion in 1998 and then to merely USD 0.933 billion in 1999. The sources of FDI in Viet Nam come

from Asia Pacific Region (70.91%), Europe (21;05%), America (79%) and'others. (4.3%).

5 Total FDI disbursement is USD 15.168, of which foreign capital is USD 12.844 billion.

¢ Inward FDI flows as a percentage of gross fixed capital formation in 'select_cd countries in the South-East Asia:

Countries 1986-1991 1992 1993 1994 1995 1996
1. [ndonesia 23 39 43 3.8 6.7 85
2. Malaysia 147 260 203 149 1.0 RIR!
3. Philippines 6.6 210 96 10.5 - 89 - 7.8
4. Singapore 376 | 124 230 " 350 . 289 275 -

Source: World Investment Report 1998, p.39%4
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Table 1

Proportion of FDI in aggregate investment capital in Viet Nam

In billion VND
Capital n o 5 — .
Sources | 1986 - 1990 SR o 1991 - 1995 1996 - 1997 {estimated)
Realized investment Realized investment Realized investment
\ % , % . %
capital capital capital
Aggregate .
investment 13,4079 160 193,537.6 160 158,_000 100
capital
Domestic 11,7339 87.5 137,305.6 709 100,800 63.8
sources
EDI 1,647.0 125 - 56,232.0 29.1 57,000 36.2

Source: Financial and Economic Information Review, Issue No. | + 2, 1998, p. 26

2) ODA Influx

Before 1990, ODA received by Viet Nam had been very limited in value, totaling merely 12.6 billion

of convertible Rouble and USD 1.6 billion (1976-1990). At the beginning of the 1990s, big countries
and major international organizations began to normalize relations with Viet Nam, paving the way for
ODA to flow into the cbuntry at a rapid speed. After 6 donor’s meetings with the fifst one started in
1994, ODA is flowing in at an increasingly faster rate over the years. As of 1998, international donors
have committed to providing more than USD 13 billion as ODA to Viet Nam,’ of which more than USD
5.billion or 40% of the committed amount have been disbursed. Non-refundable assistance ﬁccount for
approxirhately 15% of total ODA committed. This proportion is relatively lower than those of other
ODA recipient cbunuies.in the region. The femaining of 85% are soft loans.
At the Consultative Meeting of Donors held in 1999, dbnors are ranked according to the volume of
_ODA provided. 1 big donofs are sorted out of 45 bilateral donors and 350 NGOs as-biggeét donors and
are ranked i.n the following descending order: Japan, WB, ADB, UN bodies, France, Spain, Germany,
Sweden, Australia, Denmark and EC. ODA provided by Japan, WB and ADB account .for 76% of ODA
committed value and Japan commits to provide a value equivalent to the combined sum of both ADB
and WB. '

It is predicted that in the next 5 years (2001-2005), ODA will continue to increase, and posSibly
reaches around USD 11 billion (see table 2). Of this émount, loans witl be of USD 9 bitlion and the

remaining being non-refundable assistance.

7 ODA has been ﬂowing into Viet Nam at an acceleraﬁng rate since J apan and other donors resumed aids to Viet Nam in
the end of 1992.
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Table 2 Estimates on ODA inflow into Viet Nam (2001-2005)

w2 2001-2005 (in million USD) + .

-1+ Donors
1. ADB 1640 1590
2. WB 2250 2200
3. Japan 4400 4000
4. IMF 250 250
5. UN 210 -
6. Other Donors 2000 1200
7. NGOs 250 -
Total 11,000 9,240

Source: ODA Plan in 2001-2005, Ministry of Planning and Investment

3) Commercial Credits and other Foreign Debts
As of 31 December 1998, Vietnam's foreign debts reached USD 8 billion (both principal and interest)
and 10 billion of convertible Rouble (equivalent to around USD 2 billion). Of this amount, debts by
corporate sector are more than USD 4 bil]ibn (3 billion by foreign invested enterprises.a'nd 1 billion by
state-owned enterprises and other economic sectors) and the remaining are state’s debts.
4)  General comments
In the last 10 years, foreign capital has been flowing into Viet Nam at én .accelerating' rate ahd has held
an important share in aggregate invéstment capital in Viet Nam. Among these foreign capital sources,
FDI holds the larger bulk and has shown a déclining trend in the last.few years while other éource§ are
picking up. This indicates that the investment envimnfnent in Viet Nam Has become less attractive .but
the relations between Viet Nam and other countries are éontinuously' ameliorated. In the next few years,
there will not be a rise in foreign capital.into Viet Nam due to such factors as the high'ly.risky investment
environment in Viet Nam, a more fierce competition for ODA, ;mchanged total source of ODA (around

USD 50 billion) while the demand of developing countries is relatively big.

(3) Interrelations between investment capital sources in Viet Nam
Though each source of fund is relatively independent from one ahothef, they are all integral parts of the
aggregate investment capital and therefore have reciprocal interactions. This_'section will review two basic
interrelations including the one between foreign capitals themselves and the one between foreign capital
and domestic capital. These interrelations are considered under the angle of policies, regulations and flow
of funds during the last 10 years in Viet Nam.
1}  The interrelations between foreign capital sources in Viet Nam
In reality, investors cannot do business with their own capital only without getting access to social
activities and investment services. On the contrary, they have to mobilize funds in all ways and contract

with all parties relating to their investment in the host country. Therefore, policies and regulations on
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foreign investment need to take these factors into full account,

An overview of FDI policies and regulations in Viet Nam reveals that these relations have not been
adequately dealt with. Policies and regulations on FDI are not consistent and are more vertically based
(from the central to local level in each economic sector or industry) but iess horizontally coordinated
(between different ministries, agencies or provinces). Accordingly, the conflicts, inconsistency and random
applications of FDI policies and regulations by different organizations and provinces are widespread.
This phenomenon is causing troubles to foreign investors, making them truly frustrated.

Unlike many other regional countries, Vict Nam is receiving FDI but not yet foreign portfolio iﬁvcstmcnt
(FPI). This is a high barrier for capital mobilization by investors. It also fails to provide “signals™ which
reflect the investment environment guality, preventing investors from adjusting their investment strategy
and taking appropriate actions to counter the changes taken place in the market. On the other hand,

_ through foreign portfolio investment, Viet Nam will be able to mobilize more funds from international
financial markets.® Fully aware of the importance of this matter, the Government of Viet Nam has
recently launched a stock market. Though the mérket is still in its infancy and facing many obstacles,

_ this will be a good channel to lure investment funds flowing into Viet Nam.

Whe.n cdmpared with similar regional countries, foreign capital sources in Viet Nam has a rclativcly
strong interré.iations. The large bulk of foreign loans are linked with investment projects, and soft loans
{ODA) with investment projects of donors. On the other hand, many non-refundable assistance projects
are integrated in the invesfment and trade promotion progfanls of donors.

2) The imerrela:io.ns between domestic cabiml and foreign capital

Thdﬁgh having a foreign origin but being used in Viet Nam, foreign capital is an in_tégrai part of the
aggregate investment ca.pita_l of Viet Nam. Not only has foreign capital helped to meet the demand of
investment capital for growth, it has enabled the Government to focus budget funds on public facilities,
sdéial welfare projects, thus improving the living conditions and the spiritual life of the public. Recognizing
this in.lportar;c.é, Viet Nam has repeatedly'conﬁrmed that foreign capithl is an integral part of the country’s
aggregate investment capital.

However, there are many concerns that if the foreign investment funds hold a large proportion in the
total investment capitél of Viet Nah, the nation’s sovereignty may be threaten because of foreign investor’s
control. The feality shows that these concerns are only correct when the economy is a closed one or in an

- underdeveloped situation. In a context of regional integration and globalization, the interdependence

¢ Fureign'ponfolio invéstment isa hugc source of capilal for developing countries. Accofding to IMF a.nd.Uh'iCTAD on
average in-1992 - 1997, USD 63. 3 bnlllon in foreign ponfolto investment has been flowing developing countries, an
|mpre5swe number when compared wuh USD 100 2 bitlion in FD] Some countnes are attractmg much foreign portfolio
investment like Argentma (USD 10 bllhon agamst 4.3 billion i in, FD[), Braz:l (USD 11.9 billion agamsl 6.3 blllson in
FDI}, Chma (USD 2 4 billion agamst 29. 8 billion in FDI), South Korea (USD 11 9 bi!lion against 1. 4 bllllon in FD[)
Mexico (USD 10.7 bllhon agamst 82 bl_lllon in FDI), and Thailand (USD 3.3 billion against 1.9 billion in FDI)..
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between different economies is evident and inevitable. Developing countries like Singapore, Mataysia...,
in many stages of their development histories, have witnessed high proportion of foreign capital over
aggregate investment but they have been developing fast while successfully defending their national
independénce. The question is not how much the proportion between foreign capital over the aggregate
investment is appropriate but the crux of the matter is how effectively the funds are being used.

From a micro point of view, foreign capitals, particularly FDI, will be the engine for the growth of
domestic development funds. This is demonstrated in many aspects. By providing services to foreign
invested enterprises and through technology transfer, the productivity and revenue of domestic companies
are therefore increased, reinvestment capacity and contributions to the state budget improved. Moreover,
production capacity of domestic companies will also be strengthened. Production efficiency and conditions
are ameliorated due to the competition with foreign companies.

~ In addition to these, soft loans are particulaﬂy necessary for the expansion of enterprises, particularly
private ones in a context where the supply of funds is really strained as it is now. However, in case of soft
loans, the efficiency of the loans and repayment capacity should be taken into full account:

Though Government debts borrowed to improve the infrastructure (bdth hard and soft infrastructures)
are necessary, a strong focus oh using loans for this p'urpose with little care about the performance of the
project may lead to inefficiency or to situations where no revenue is earned to repay the loans. An
aggravauon of the debt burden is then inevitable.

3) General comments
Though a legal frame work with necessary laws and regulations hds been in place, there refnaiﬁ many
- shortcomings, inconsistency in receiving and using foreign capitals. Most notabie weaknesses include
the loose linkage and a discrimination between foreign capital sources and domestic ones. This is proven
by the existence of two di.fferent investment laws, one for domestic investors and the other for fdreign
ones. These characteristics endble us to concludé that a legal frame work for the reception and use of

foreign capitals have been set up but there remain many hurdles which dishearten investors.

3. Some policy recommendations

To reverse the declining trend and to lure more fotéign capitals into Viet Nam, it is necessary to take bold
steps to modify and adjust the existing policies and regulations. However; in this éection we just suggest some
policy -recomm_endations as follows: _ _ o .

Firstly, bold steps should be taken to unifortn policies and regulations governing all tjrpés of capiﬁils
without discriminating domesuc and forelgn capltal by dif‘ferent laws as they are currently This may be
dlﬂicult at the beginning but it wxll in the long run, remcdy the overlaps, conﬂlcts and mc0n51stency between

investment capital sources. Expenence shows that since each type of capltal is govemed by a different sct of
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laws, these problems arc not basically resolved despite continuous changes and addendum to laws and
regulations. In some cases, even the change and addendum makes the situation worse. This situation is eroding
the confidence of investors.

‘On the other hand, the adjustment and modification to existing regulations and policies on capital flows by
MPIL, MOF, SBY,_.. should be aimed at the long-term perspective, at the consistency with the regional and
international laws. Viet Nam has joined ASEAN, APEC and sought for a membership of WTO, this feature
therefore becomes critically important. As such, in many cases, furdamental changes but not minor ones
should be made to the laws and regulations governing capital sources. Though it may be against the will, it is
inevitable when Viet Nam has made commitment with international and regional bodies and with other countries
that it accepts the general rules of games.

Secondly, an answer should be found to the queséion of why the continuous changes of laws and regulations
on FDI, but they did not create attractiveness to foreign investors?. In fact, Investors need not only the removal
of some hurdles or the addition of some priviteges in some regulations and laws on foreign capitals, but also
a complete, effective, highly enforceable legal framework in all political, economic and social areas. Therefore,
the medification and adjustment of policies and regelations on foreign capitals should be meaningful when
they are accompanied with the improvement of laws and regulations on other related areas.

Thirdly, should we promptly resolved the paradox of “being to centralized but in. fact too decentralized” in
stete management over foreign capital sources?. The Ministry of Pianning and Investment is the “contact
agency and therefore is overloaded with a huge amount of work. It has to both function as the “central
consulting agency” for the Government on socm—economm development and deal with day-to-day affairs
such as allocation of plans of all sorts, granting licenses to domestics and foreign investors, evaluation of bids
in key cons.tmction projects, being responsible for ODA and long-term loans... In the poor working conditions
and the limited competence of staffs, an overload of work is ineeitable. Therefore, many issues refated to
foreign investment, to ODA and other foreign debts are not dealt with in a timely manner. Meanwhile, the
final decision is only reached at the consensus, or collective decision, of all other related ministries and
agencies—_a mechanism smacked of “begging and giving”. This is one of the important reasons which explains
for the complicated and troublesome procedures which investors have to counter with.

| Fourthly, the capital market should be further liberalized by fostering competition and development of the

stork market. Sfrong control on the foreign exchange market {foreign exchange rate fixing, slow adjustment

of interest rate, strict control on foreign loans borroWing .} should be loosened and then removed Laws on

competmon anmrust should be promulgated Dlscnmmatnon between dumestlc and forelgn mvcstors should

| be abollshed Capltal mobilization methods should be diversified and a stronger emphasis should be laid on
forelgn portfollo investment.

_ F tfthly, the modlﬁcanon and adjustmenl of laws and regulauons should be based on the leg:tlmate interests

' of investors® and on the feasnbmty and enforceablhty of the modifications. “Unwritten laws”, or “implicit
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regulations™ which are against the laws should be limited."®

Finally, the success of these works is very much dependent on the quality of the policy makers and the
adequacy of their working means. This is the factor decisive to the success of the efforts in improving the
policies and regulations in general and in attracting and using foreign capital sources in particular. Without a
focus on improving the quality and working conditions of the policy makers, the targets of country’s policies

and regulations will remain to be an aspiration forever.

For example, the policy of closing down the forest to prevent the depletion of forest resources ate truly necessary.
. However, the snpulatmns on banning exponallon of woods, stipulated measurement of woods ehglblc for cxport are not
" close to the pracuce In the elaboration process, these documcms are fiot consuitod with entcrpnses This leads to a
situation where thousands of square meters of cut down woods and a huge volume of craft goods cannot be exported
wasting billions of Dong and pushmo dozens enterpnses to the brink of bankrupicy. e _
The Investment Law is silent about the ccllmg on the share of capital contributed by forelgn lnvestors Howcver there
'13 “Unwritten stlpulatlcm about the maximum proportlon of capital contnbuled by foreign investors in Jomt-ventures

producing cement, beer..., enabling the Vietnamese parties to contribute t¢ 40 - 50%-of the capltal.
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Appendix 1

Documents guiding the implementation of Foreign Investment Law
in Viet Nam

I. Decree No. 12/CP dated 18 February 1997 by the Government providing detailed stipulations on the
implementation of the Foreign Investment Law in Viet Nam.

2. Decision No. 386/TTg dated 7 June 1997 by the Prime Minister on the decentralization in the licensing
of foreign direct investment projects.

3. Decision No. 41/1998 QD-TTg dated 20 January 1998 by the Prime Minister on the decentralization in
the licensing of foreign direct investment projects.

4. Circular No. 2028/VPCP-KGV X dated 28 May 1998 by the Government Office on the salaries in foreign
invested entérprises. ' '

5. Decree No. 62/1998/ND-CP dated 15 August 1998 by the Government issuing the investment regulation
under BOT, BTO and BT mechanism applicable to foreign direct investment in Viet Nam.

6. Decision 173/1998 QD-TTg dated 12 September 1998 buy the Prime Minister on the obligation of
selling off and the right of buying foreign current of resident organizations.

7. I_ntcr-ministeriﬁl Circular No. 01/LD dated 31 March 1997 by the General Department of Statistics and
the Ministry of Planning and Investment which provides guidance on statisticé Qvorks of FDI enterprises
and of forcign par_ties in business coo.peration contracts.

8. Circular No.11/TT-LB dated 21 July 1997 by the Ministry of Planning and Investment, Ministry of
Finance, Tourism Administration regarding the dﬁty-free importation of equipment by FDI enterprises. |

9. Circular No.03/BKH-QLDA by the Ministry of Planning and Investment providing instructions on the
implementation procedures of FDI projects in Viet Nam.

10. Circular No. 07/HKH—VPXT dated 29 April 1997 by the Ministry of Planning and Investment regarding
additional instructions on the bidding pfocess of FDI enterpfiscs in Viet Nam.

11. Circular No. 70-TC/QLCS dated 7 October 1997 by the Ministry of Finance on the payment of land tax,
contribution of capital in the form of land use right by domestic enterprises in accordance with the Decree
No.85/CP dated 17 December 1996 by the Government.

12. Circular No.74-TC/TCT dated 20 October 1997 by the Ministry of Finance providing stipulations on tax
applicable to FDI projects in Viet Nam.

13. Circular No.63/1998/TT -B'_i‘C dated 13 May' 1998 by the Ministry of Finance which provide guidance

* ontax in order to encourage and guarantee FDI in Viet Nam in accordance with the Decree No. 10/1998/
ND-CP. |

14. Circular No.01/BXD-CSXD dated 15 April 1997 by the Ministry of Construction regarding the
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management of FDI construction projects or projects constructed by foreign contractors in Viet Nam.

15. Circular No. 09%/LDTBXH-TT dated 18 March 1997 by the Ministry of Labor, War Invalids and Social
Affairs regarding the granting of labor license for foreigners working in organizations and enterprises
based in Viet Nam.

16. Circular No. 02/TT-NH7 by the State Bank of Viet Nam regarding the management of foreign currency
in FDI enterprises and in foreign parties in business cooperation contracts.

17. Decision No0.0321/1998/QD-BTM dated 14 March 1998 by the Minister of Trade providing detailed
instructions on the implementation of the Decree No.12/CP dated 18 February, 1997, Decree No.10/1998/
ND-CP dated 23 January 1998 by the Government relating to the importation, exportation and consurmption
of goods in Viet Nam and the to the processing of products by FDI enterprises and parties in business
cooperation contracts. , o

18. Circular No. 490/1998/TT-BKHCNMT dated 29 April 1998 by the Ministry of Environment, Science
and chhndlogy' providing instructions on the preparations and appraisal of enviroﬁment impacts in
investment projects. , . _

19. Circular No.679/TT -DC dated 12 May 1997 by the Land Management Department relating land renting
for Fljl projects in Yiet Nam. . _ _ .

20. Circular No.111/GSQL-TT dated 28 May 1997 by the General Department of Customs'instructing the

" implementation of the Decree No.12/CP dated .18 February 1997 which provide detailed stipulations on

the implerﬁentation of Foreign Direct Investment Law in Viet Nam.

320



Appendix 2. a

The trends of FDI in Viet Nam (1988-8/1999)

Million: USD
Registered capital (RC) and reinvested capital (rc) Disbursed capital*

Years Disbanded Com . Foreign Vietnamese
RC Re (**) (***l)) Remain capitgl capital
1988-90 1,582 0.3 24 03 1,558 - -
1991 1,274 & 240 1 2,598 161 52
1992 2,027 47 402 i4 4,257 313 81
1993 2,588 230 79 16 6,979 829 270
1994 3,746 515 217 0 11,023 1,509 437
1995 6,607 1,308 477 1 18,460 2,182 489
1996 8,640 756 1,023 75 26,759 2,283 363
1997 4,654 1,142 352 1 32,202 2.816 434
1998 3,925 876 2,426 19 32,202 1,813 143
8/1999 907 457 356 1 33,210 938 55
Sub-total 35,950 5,338 5,597 127 35,565 12,844 2,324

Total ' 35,565 (remain capital) 15,168

ote:

(®  Excluding the disbursed capital of the disbanded and completed projects.

**
(t**)

The disbanded projects.
The completed projects.

Source: MPI, 10/1999

Sources of FDI in Viet Nam by regions/countries (1988-9/1998)

Appendix 2. b

Million: USD

Regions/Countries Registered capital %

L. Asia Pacific Region 23,099.312 70.91
1. ASEAN 7,999.493 24.56
+  Singapore 5,528.794 16.97
+  Indonesia 314.096 0.96
»  Philippines 228435 .70
« ° Thailand 989.914 3.04
+  Malaysia _ 926.759 2.84
+  Lao People’s Democratic Rep. 11.495 004
«  Brunei ' 0 0.00
«  East Asia 13,975.211 4290
*» Taiwan 4,494.095 13.80
« Japan 3,278.693 10.06
+ Hong Kong 2,911,632 9.78
«  South Korea 6,856.261 894
II.  Europe 728.186 21.05
« UK 172729 224
»  Germany 1,746.141 0.33
»  France 2,574 883 5.36
HI. America - L,175.095 7.90
« US 1,399.788 361
»  Latin America 47.010 4.30
IV. Others 1.04

: Total 32,577.466 100.00

Source: MPI, 12/1998
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D—2
The Management of Foreign Debt of Viet Nam in the Period of 1999-2000

Truong Ba Tuan
Nguyen Thu Thuy

Finance Policy Department
Part1 The policy and implementation of borrowing and managing of foreign loans

1. The implementation and management on foreign debt of Viet Nam in 1999-2000
At this stage, the policy of foreign debt management is focused on the following basic points: i) Déaling
with Qutstanding debts and it) mobilizing new capital from foreign loans, in detail:
1.1 The outstanding debts before 1993

Up to the end of 1990, Viet Nam total foreign debt was about USD2.704 billion and 10.43 billion
RCN. Most 6f the loans came from the Soviet Union, Eastern European Countries, China and some
international financial Organizations. In these total oufstanding debts, some carried out directly by banks
in commission of the government or by domestic business guaranteed by banks, besides, the Government
directdebts.

Up to the end of 1999, the outstanding debt mainly rose from loans for expenditure in the previous
period when the economy was in difﬁculty; So that, we didn’t have capability of renewing necessary
resources to pay debt. In addition, some loans utilized for projects that had'many difficulties to withdrawal

of fund, such as: transportation, post and telecommunication, socio-culture, medicine...projects for security
and defense. The inefficiency of utilizing and controlling borrow capital and the changes in the rate
exchange at different time caused the loans be unpaid as time in the borrowing contracts. As the result,
the overdue debt rose, éspccially loans in free foreign currency exchange. Out of USD2.704 billion debt
in free foreign currency ex.change, there is USD2.238 billion of overdue debt. Due to the incapability of
payment and the collapse of the Soviet Union and Eastern block, Viet Nam was nearly isolated from the
internﬁﬁonal financial comrﬁunity.

With the desire of integrating the world economy, Viet Nam has actively participated in settling overdue

' debt rounds since 1993. In 1993, Viet Nam had the way of settling overdue debt with the member
countries of Paris Club. As the result, the commercial outstanding debt was reduced 50% and paid in the
following 23 years, ODA debt was postponed 30 years with preférential or lower interest rate. In 1998,
Viet _Nam reached an agreement on dealing with overdue debt in London Club. After the Government’s

efforts to settle Viet Nam overdue debt in Paris Club (1993) and London Club (1997}, the foreign debt
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situation of Viet Nam was improved. The overdue debt in free foreign currency exchange remained only
about USD0.267 billion at the end of 1998.

Moreover, during the 1990s, Viet Nam took the initiative of negotiation to settle overdue debt with the
Eastern Block and The Soviet Union. Viet Nam came to agreement with some countries on paying debt
by goods such as: Russia, Bulgaria, Hungary. Up to now, most of debt with Eastern Block has paid.
However, there still many difficulties in solving the problem of debt over 10 billion RCN with the Soviet

Union. Now, both Russia and Viet Nam have not come to a complete agreement on dealing with

~ outstanding debt especially the matter of exchange rate between RCN and USD.

1.2 Foreign capital mobilization of the Government from international financial organization and some

countries since 1993
After the success in outstanding debt settlement in London Club and Paris Club, the international
financial community started undertaking new supports for Viet Nam. The international cooperation

between Viet Nam and international financial organizations (WB, IMF and some other bilateral sponsors

* open the new stage. From 1993-1999, international sponsors undertook to provide ODA fund for Viet

Nam with total value of USD15.14 billion (inéluding gfants and preferential loans}. Viet Nam has
negotiated and signed the loan agrceméﬁt with total value USD10 billion and disbursed about nearly
USD 6.3 billion, account for 40% of undertaken capital. In the total of undertaken O_DA fund, grants
made up about 15%. The number of sponsors for Viet Nam has increased considcrably at this time.
There are 45 bilateral and multilateral sponsors operating in Viet Nam, in which the WB, ADB and
Japan are big sponsors. ' |

The ODA fund is focused on key programs, projects of economic infrastructure development such as:
energy (28%); fransportation (27%}, science and technology (13%); agricﬁltﬁr'e{orestry-ﬁshery (13%),
water supply (9%) and other fields (10%). Besides, the Government spafcd a part of this source of
capital in order to support provinces and poor economic areas, key economic zones, ensured the balance
in the development process (source: Viet Nam cconomic report, 1999).

There are increasingly sponsors coming back Viet Nam in the 1990s cons:dered high apprecxauon of

" international financial commumty for the successes of Viet Nam economic mnovanon and developmem
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Tabie 1

The ODA commitrent and disbursement

Year ODA comumitment (bitlion USD) | ODA disbursement (billion USD)
1993 1.81 0413
1994 1.94 0.725
1993 2.26 0.737
1996 243 0.900
1997 240 1.000
1998 220 1.242
- 1999 2.10 1.452
Total (1993-1999) 15.14 6.467

Source: Ministry of Planning and Investment

Foreign loan in business area: Up to the end 1998, the total foreign outstanding debt businesses was

about over USD4.4billion, in which foreign direct investment was USD3.45 billion. Foreign loans of

business have 3 forms: sort-term, medium and long-term loans. Viet Nam Businesses utilize commercial

loans to invest in production, import necessary material and means to innovate technology and improve

the competitiveness in export. Foreign loans have shown many positive effects. Foreign borrowing abided

by the regulations of Decree No. 90/1998/ND-CP of the Government. So that, the foreign borrowing

was utilized efficiently. This has basicélly put an end to the situation of utilizing short-term loans for

long-term investment.

The sustainability of Viet Nam debt

According to the World Bank report, Viet Nam total outstanding debt was about USD 11.14 billion up to

the end of .1999, in whiéh Govemmeht debt was USD7.76 billion (70%). Viet Nam total outstanding debt

{excluding debt in RCN) was under 50% .GDP. The liability in 1999 was about 7.7% GDP (1998:7.1%

GDP) and about 15.3% of total export turnover (the same amount as 1998). So, Viet Nam debt indices are

appreciated to be safe. These indices are under the safe index on debt. According to WB and some

international financial brganizations, the rate between debt and GDP under 50% is acceptable otherwise it

18 worTisome.

' Howeve_i', the above outstanding debt and indices excluded outstanding debt with Russia (10.6 billion

RCN). If these debts included, the Viet Nam Baden will be harder and depend on the exchange rate between

RCN and USD. It is anticipated that Viet Nam and Russia will soon reach an agreement on settling

outstanding debt.
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Table 2 The outstanding debt of Viet Nam 1992-1999

1992 1993 1994 1995 1996 1997 1998 1999
RCN (billion) 10,399 | 10.597 | 10.227 | 10.654 | 10.701 | 11.037
Foreign currency
transferring (billion USD) 3957 | 4788 5473 6.741 8.357 10.760 | 11.140

Source: State bank of Viet Nam

The Viet Nam annual liability in comparison with total export turnover has been rising in recent years,
from 14% in .1994 to 15.3% in 1999. According to many aﬁalysts, Viet Nam liabiiity will increase
considerably since 2003, as we will have to pay debt of the last decade. | |

Moreover, the efficiency of utilizing capital neéds more concern. There have been doubts on projects
using borrowed capital. Some projects put into operation met such many difficulties as: market, material.. This
fact has showed that capital mobilization and development strategy are not synchronous. If we only focus

on capital mobilization without necessary analysis on the feasibility of project, we’ll meet many difficulties

in payment in the future.

3. Foreign debt lﬁanagement policy (FDMP)

After reparticipating the international finance market, together with the innovations and the open- door
policy of the economy, the policy oﬁ forei.gn debt management have been gradually corhpleted according
the econorﬁic growth requirement. In the peﬁod of 1993- 1997, the mﬁnaging debt policy was implemen.ted
under the Deéree 59/CP, dated August 30th 1997 of the Government stimulating the regulaﬁo_n of managing
the borrowing and paying foreign debt; the Decree 20/CP, dated on April 20 th 1994 of the Covér:hment
issuing the regulation of managing ODA source and some other documents guiding the i_mplementh(ion. In
general, Viet Naﬁ has jus't completed a system of controlling foreign debt pblicy in comparison with the
previous years. Thus, the Government has united management in the field of borrowing foreign capital,
combining capital mebilization with the effect and résponsibility of ﬁtilizing capital for the right purpose.

But in fact, the management of foreign debt in the period of 1993-1.'998 poihted 6ut many problems.
Besides, the executing co_-ordin'ation among the Govémmenf offices in negotiating and paying foreign
debt is still losing. The unity of managing for_eign debt is not in synéhronous_prdgréss, especially the
commercial loans of enterprises. Not only combine the responsibility of state-owned entérpriseé with the
duty of paying debts, many enterprises have sense of depending on.Govemment in dealing with overdue
debt. Besides that, statistic report on debt situation and the result ofrﬁtilizir-xg ihe borrowed dapital are
insufficient, The information and data on mobilization, usage of the business sector is not enough. The
lack of co-ordination of Government offices leads to many difficulties to evaluate the ability of national

repayment.

To secure the firmness in the management of debt and be sure that the loans borrowed form foreign
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countries are used for efficient projects. The system and mechanism of managing foreign debt policy have
been graduaily completed and amended since 1997, Along with it, the borrowing and foreign payment are
operated under the national strategy, connecting the external debt with the capability to repayment, using
the borrowing capita! effectively with the capability to accumulate sources in the future. The Government
stimulated Decree No.87/ND-CP dated August 5th 1997 issuing the regulation of managing ODA replacing
Decree No.20/ND-CP. After that, the Government stimulated Decree No.90/ND-CP dated on November
7th 1998 issuing the regulation of managing foreign debt, replacing Decree No. 58/ND-CP of the
Government,

These two decrees basically overcome obstacles and difficulties in the management of debt and gradually
establish a basis legal framework for the usage and management of foreign debt. To surmount the problem
in providing guarantee, the Prime Minister had Decision 233/1999/QD-TTg issuing regulation of national
guarantce for foreign loans of business and credit organizations.

Moreover, Ministries and departments timely issued some documents giving the direction to expand the
" fulfillment these Decree and Decision such as: Circular No.81/LB/TC-NH (inter-ministerial Circuiar Finance

and State bank of Viet Nam) directs tﬁe process of withdrawal of ODA fund; Decision No.72/1999/QD-
| BTC date on Septethber 9th 1999 of Minister of Finance issuing the regulation of establishing, utilizing
and managiﬁg the accumulative fund for péying foreign debt; Decision No. 02/ 2000/ QD-BTC dated on
January 6th 2000 of Minister of Finance issuing the regulation  of lending the Government’s foreign
1oans and grants; Decision No.96/2000/QD-BTC dated on July 12th 2000 of Minister of Finance issuing
det#il guide of the regulation and proceduré o.f withdrawing ODA fund.

Generally, Viet Nam has established a reiaﬁvely complete legal framework for managing, utilizing the
forcigﬂ loans, for withdrawing fund and arranging Government's source for paying debt, which is shown
on the follbwing points: |

- Negotiating and concluding a borrowing capital agreement focus mainly on Government offices,
givihg favorable c_:ondition for managing content and volume of the loans.

- Executing the Government’s account withdrawal is focused on one source and shown on national
budget. Projects uti.lizing foreign borrowed capital can be implemented by the state budget or re-
lend which is shown in annual invested plan. For the project, which is provided by national budget,
the disbursement is executed according to present budget providing regulations, for the re-lend
pfojec't, it is fulfilled according to certain principles:

'+ " The time for re-lend fit the time for refund capital which is brought in feasible approved
' pr'oj.éc(. |

+  For the Government’s commercial borrowed capital source, loaﬁ interest rate is calculated by

the interest rate and foreign-charge plus re-lend charge, and for ODA loans, interest rate is

calculated by'VND according to the state credit interest rate. Although these regulations help the
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state budget to repayment, but in fact it faces many difficulties since the difference of credit
conditions of the loan agreement.

- Decree No.90/1998/ND-CP of the Government asserts clearly the attitude about foreign loans
which are borrowed by enterprises will be executed under self borrowing and self paying mechanism.
The Government provides guarantee for only big-sized account exf:eeding financial capability of
banks. The Government’s guarantee provides is limited in the field of important economic
infrastructure projects, or projects belonging to especial encouraged investment. The Government
clearly defines the Government’s annual guarantee rate not exceeding 10% of budget revenue in
that year. For each Government-guaranteed enterprise, the rate is restricted not exceeding 12 times
of owner's capital in case of business opcfating in fields: mine ores, energy and telecommunication
and not excéediﬁg 6 times for ent.erprisc in the rest fields, including baking operation. With these
regulations, Viet Nam has gradually limited to prov.idc unnecessary and unplénned Government's

. guarantee and given it to commercial banks.

- Inorder to have a timely payment source and restrict hazard for the state budgét, Minister of
Finance has madé a decision issuing regulation of State Accumulated Fund Manageme'_n't for
repayment. The fund is established from léﬁding interést, grants, Governments guarantee fees and
other sources. The foundation of this fund will help the sﬁte budget have necessary capital source
to pay forcign debts. | _ '

- The mechanism of managing foreign debt in the business area is specified in Decree 90/1998/
ND-CP of the Government, so that, the medium and long term foreign débt including bonds issue
‘must be counted in the annual limit approved by the Government and satisfy the cqnﬂition of
borrowing. The withdrawal éf fund is only fulfilled by bank activities on Vietnamese territory,
meanwhile, the commercial banks can only withdraw capital and pay foreign loans when they have
already been registered and confirmed by the State bank of Viet Nam. The Government has also
introduced measures to dominate the annual short-term outstanding debt, inciudiﬁg installment
credit ceiling. This regulation helps Viet Nam to maintain the's'tability and to dominate the total

outstanding debt of the economy in the safe confines.

4, General estimation of borrowing, utilizing and managing foreigh debt
4.1 Achievements
Capital mobilization meets a crucial demand of capital in order to accomplish the taxgét for dev_elopmént,
building socio-economic infrastructure, especially focusing invested capital on some key areas at
stimulating the economic development. ' _ '
Foreign capital has also satisfied the need of capital, giving favorable conditions to enterprisés 1o

develop and invest insensitively in order to improve quality service, creating social producing capacity,
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solving unemployment. Business has gradually been used to mechanism of repayment based on interest
rate and a more favorable borrowing conditions than that in the market, not depending much on the State
as before, taking responsibility for utilizing capital efficiently, being able to liquidate.

We have established a necessary control mechanism for the foreign debt activities of the whole economy,
maintaining the borrowing limit and duty of annual liquidation. The debt management is gradually
organized, combining the borrowing with utilizing debenture capital and the efficiency of using funds of
the economy.

4.2 The remaining matter of foreign debt managem.ent.

Although the legal framework for foreign debt management has been completed step by step, it has
shown some matters recently, as follows:

Viet Nam has not created borrowing strategy and policy efficiently. In fact, Viet Nam has yet to create

the long- run proﬁt maxim@zing debt strategy. Viet Nam has not defined its suitable mechanism all-sized
and systématic borrowing (ODA loans and commercial loans) a:nd guaranteed to pay debenture capital,
avoiding putting burden on state budget. At present, the policy is focussing on mobilizing and making
full use 6f capital sources from foreign countries but it hasn’t put the amount of absorbing capitai together
with the capability of payment in the future. The present strategy of managing foreign debt hasn’t
considered the firmness of foreigﬁ debt in the active relationship of occurrence of macroeconomy and
ba.lancc of payment.r Although the Vietnamese burden is in safe confines, foreign debt of Viet Nam since
1993 are in grace peribd and liability will increase in the following years.

The ODA disbursement has recently made progress but it is still estimated to be slower than that of
regional countries by sponsors. The l_ov? disbursement causing delay in ODA projects, affecting the
result of investment. In addition, it diﬁﬂni_shes the favorabieness of ODA and the influence on receiving
prestige and movement of capital in Viet Nam. For some projects, the project considering and deciding
is done without care and economic borrowing condition and tie-condition, we haven’t taken the initiative
in choosing list of .projects according to planned target before cailing investment, there is still unplanned
situation of utﬂizing capital, we haven’t déﬁned clearly which projects have to be re-lend and which
projects are supplied by the .state budget.

Ability of project manager is limited. The staff is equipped with insufficient professional skill and
know}edge leading to inactivates in management and preventing hazard of .interest rate. Generally, debt
managcmem is still passive.

. Mobilized foreign capital is used for too many targets not for an especially prior investment objective.

Inspecﬁon' and supervision of implementing projects are paid little attention and they are not organized
constantly. This e'le_m.ent together with insufficient report and ihformation has caused difficulties for
cvalﬁation.d.cbt. situation and result of utilizing borrowed capital. It hasn’t set up a co-ordination mechanism

of information between state officers in managing foreign debt.
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Part 2 Securities market development program

The establishment and development of the securities market are the majority of mobilizing capital strategy
as well as accomplishment of the market economy in Viet Nam. In order to carty out the policy of Government
that is: “developing the capital market, attracting the medium and long-term capital sources through banks
and financial companies to meet the demand of borrowing for investment, preparing the necessary condition
to set up the securities market suitably Vietnamese condition and orientation of national socio-economic
development...” the Government have done a lot both theoretically and practically to put the securities market
into operation in the year 2000. When researching the progress of the securities market developmént in Viet
Nam, if is necessary to consider 2 main fields: the policy on organization apparatus, legal framework for

execution of the securities market and the reality of preparing goods for securities market.

A. Organization apparatus and legal frame@ork for securities market operétion

It has been a major policy of our Party and State to create the réciuiréd condilioﬁs for the step-by-step
establishment of the securities markets in Viet Na.rn, some legal Documents on Securities and Securities
markets have been issued. _

Decree No.75/CP dated 28 November, 1996 of the Government on establishment of the State Secu_rities
Commission, as an agency under the Government to perform State administration and orgénization functions
on securities and securities markets. | : .

Decision No. 12.7./ 1998/QD-TTg dated 11 .July, 1998 of th.e prime'Ministér of the Government on |
establishment of thé Secﬁrities Trading Centers in Hanoi and Ho Chi Minh City. '

With the two legal documents, the structure and working apparatus of SSC and Securities tré.ding centers
step-by-step establishment. From the beginning, SSC tried its best to train, rcéfuit, arrange working apparatus
by sending its staffs to abroad (Korea, Thailand, US, China...) and opening many training courses on
securities in Viet Nam for commercial banks, insurance companiés, cnterprisés in order to selcc{_'securities
traders for future operation. | _

Besides, SSC are responsible, in co-ordination with_agencies concerned, for b'uildiiig initiélly legal
framework on securities issuing and trading in trading centers. As & result, Decree No.48/ 1993/ND-CP
dated 11 July 1998 of the Government on secuﬁt-ics' and securities markets Circular No guide.Ol'/ 1998
guide Decree No.48/CP on pubiic offering. These new legal docdments stimutated fully on j)ublic 6ffcring,
securities trading, financial intermediatory, secondary markets...

Securities issued to the public {Decree No.43/éP) shall be in forms of either.ceniﬁcafcs or book‘émries,
and either register or bearer. Par value of a share and investmént unit shall be 10,000. The rﬁinimum par
value of bonds shall be VND 100,000. ' ”

In order to ensure the efficient operation for securities market, the Decree stimulated securities issuing,
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trading in Securities trading centers.

An issuer undertaking an initial public offering of its shares shall have to meet the following criteria:
Having an minimum registered capital at VND 10 billion; having been profit making in the [ast two
consecutive years; having members of the Board of Directors and the Chief Executive Officer with experience
in business management; having prepared a feasible plan to utilize the proceeds obtained from the issuance
of shares; having at least 20 percent of its equity offered to more than 100 investors; having a contract with
an underwriter if the total value of shares to be issued (in par value) exceeds VND 10 biltion.

Decree No. 48/CP issued criteria for information, issuers must comply with the reporting regime as
prescribed by SSC.

Decree No. 48/CP initially stimulated a very important financial intermediatory, underwriter. An
underwriter of a public offering shall be a securities firm that meets the followfng criteria: possessing a
license on securities underwriting activities; not being an affiliated person of the issuer. The underwriter
shall be entitled to underwrite an issue where the total value of the securities thereby does not exceed 4

~ times of the difference betwee.n its current assets and cuerent liabilities.

General, Decree No. 48/1998/ND-CP shall govern securities public offering, securities trading and
information and securities market-related businesses in order to protect the lawful interests of investors.
Although the stimulation on public offering in this decree applied 6nly for those who trade in securities

: ccntcré; it also create the requifed conditions for the starting éstablishment and development of the securities

markets in Viet Nam.

B. Preparation goods for securities market
In the last stage, Viet Nam has made great effort to create goods and favorable conditions to put the
securities market into opcratién .'m the initial period. This is especially shown by the progress of the bond
market—an important component element of the securities market, a standard stock for others. Besides,
capitalization is also focused on and pushed up. It not only has influence on improving business but also

promotes and creates long-term goods for the capital market.

1. The bonds market
1.1 The legal framework of the bonds market
"+ After the 6th National meeting of communist party, especially during 1990s, the state budget
, managemenf has had a profound and wholly reforms on both policy and organization apparatus. In
. that situation, Treasure System was fou'nded acc.ording fo the Decision No.07/HDBT dated en January
- 4th 1990 in order to hand over the dﬁty of managing ﬂlc state budget fund to Ministry of Finance. As
soon as the Treas_ﬂré Systém was.cstablished', the capital mobilization for the State and for investment

has shown clear changes in quality. -
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Stemming from the capital demand for investment, the Government has gradually institutionalized
the capital mobilization by Decree No.72/ND-CP of the Government dated on July 26th 1994 on
regulation of issuing bonds, marking a basis change in the quality of view, acknowledging the mean
and importance of the creating capital strategy. The Decree pointed out 3 kinds of bonds: treasure
bonds, treasure securities, National contruction boads. Bonds are traded in the stock market, used in
transferring relationship, inheritance, collateral and mortgage and guaranteed to liquidate en time by
the Government. Bonds holders are guaranieed to enjoy the real interest plus inflation index.

Investors who are permitted to purchase bonds are: Vietnamese who are living in or out of Viet
Nam; foreigners who live and work legally in Viet Nam; Vietnamese enterprises of all fields and
economic sectors (including banks, insurance companies, financial firms, insurance and investment
funds); foreign invested capital companies operating under Foreign investment law in Viet Nam and
state bank law was approved by the Ministry of Finance to purchase bonds.

The issue of bonds is carried at under there ways: (1) Direct issue through the state treasure; (2)
issue through financial intermediatory: commercial banks, fianance and insurance companies; (3)
issue by auction. ' _

- The Decree No.72/CP of the Government created a primary legal framework for the issue of bonds

with abundant ways of issﬁing. However, Decree No.72/CP still has much inadequacy, for example
the definition of various kinds of bonds are poor, it can't reflect the essence and target of iséui_ng. The
regulation of isshing and transferring mechanism haven’t cfeated favorable bonds trading, the decree
hasn’t dealed with the way of iss_ixing through brokerage agents in securitiés market, th_ch is applied
widely by many Governments. The regulation stimulated the state bank of Viet Nam has right to
auction on State bonds isn’t adequate with state bank law and international rbu.tine. Transferring
possession of treasure bonds and National contruction bonds carried out fhrough the state treasure
cause difficulties to securities trading in the secondary market. Bonds are traded with limited volume
and short time. That’s why élthough the issuing turnover is high but the actual budget deficit is still
low. Bonds haven’t actually taken the role as a “standard debt” téll in éapital market and currency
market.

In order to complete the capital mobilizatién through'boinds, the Government issued Decree No.01/
2000/ND-CP dated on January 13th 2000 on regulation of bonds issuing re.IIJla_cing Dccrée No.'?ﬁ/
ND-CP. This new decree stimulates relatively conceptions on bond essence, thé r'esponsibility' of
relevant authoritics in managing bonds rﬁarket. Especially, the decree creates new ways of issuing
which are suitable with international routine such as: issuing guarantée and auctioning bonds though
securities trading ccntef. This is a breakthrough for the development of state bonds market in particular
and for cépital markets in general. Moreover, the Decree also stimulates some ways. of transference,

securities custody and security payment, and .making_ favorable conditions for trading bonds in securities



market. Together with the state budget law and state bank law, Decree No.01/2000/ND-CP has set up
a primary legal framework for the capital mobilization, marking a new base and very important step of
view, acknowledging the mean and importance of creating capiral strategy.

But in addition, Decree 01/2000/ ND-CP still has inadequacy with the economic development, for
example, restriction of the outstanding debt rate in response with local National contruction bonds is
still low (as it has to be adjusted to the state budget law). It is also conflicts with the Decree No.63/
1998/ND-CP of the Government on managing foreign currency...In order to stimulate actually the
development of the bonds market, it is necessary to improve the legal essence, including publishing,
trading and liquidating;. if necessary we can adjust legal document concerned to the bonds market in
order to make it suitable with the new situation.

In addition, for mobilizing the financial source from the social economy and concentrating on
building constructions for human beings, the National assembly standing committee passed the

- ordinance on Government bonds replacing that improved by National Committee on November 25th
1993 in these basic fo!loWing points:

- In order to mobilize the financial source from society for investment in national key projects
and other essential projects serving for human beings, the Government issued Government
bonds. The bondholders are both Vietnamese individuals and organization who are working in
or outside; foreigner and foreigh organizations living and working legally in Viet Nam.

- The Government gua.r_antee the money value purchasing Government bonds with the real
interest not less th.an 15% per year after inflation. The S-year Government bonds is issued in
unidentified certification and the state objectives-(in the year 2000, Government bonds are
issued to ﬁlobilize c.apital for agric'ulture and rural economic development, especially for these
areas facing economic difficulties).

- Government bonds are permitted to transfer inheritance and mortgage.

The renewed ordinance on Govemrﬁent bonds overcame the restriction of that issued on November
25th 2000, reducing inflation hazard, organizing methodically and synehronously the professional
skills of issuing; investors from mobilized capital are clearly defined. The amount received from
Government bonds issu.ing are small but we can mobilize capital source in cash from citizens to invest
in some key projects and realize the wise poli.cy of the Government in mobilizing the long term capital
for economic development.

1.2 The situation and result of capital mobilization by issuing state bonds

The state bonds marker aﬂe.r issuing Decree No.72/CP

- - Treasure bonds Puttmg the decree No. 72 of the Government into action, national treasure
has issued 1 year maturity treasure bonds mcludmg bonds pre-printed denomination without

par value and bonds without pre-printed denomination with par value; since April 1995, issued
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~ 3 year-medium bonds since 1994 and 2 year bonds from September 10th 1996. This stage

marked an important step in the process of reforming and completing the capital mobilization
mechanism through the State treasure. The debt mechanism has gradually changed from short-
term to medium term that lengthened and improves the efficiency of utilizing the state capital.
Moreover, the issue of various bonds such as: registed bonds and unregisted bohds; bonds
with and without par value; which are freely convertible throughout the country has drawn
great attention of consumers and created a material premise to set up the capital market in Viet
Nam. A fairly successful.resull of the issue proved the ability of mobilizing mediuvm- term
capital in the economic for the state budget and investment.

National contructiont bonds: Ministry of Finance co-ordinate with Ministries aﬁd industries
concerned for building projects and mobilizing capital under the cbver of construction bonds
such as Ho Chi Minh city bonds, Hoang Thach cement bonds, Arh Son and Phuc Son cement
bonds. Thanks to this way of cabita_l mobiiizing , rhany projects were compléted attributing to
economic development for the past few years,

The treasure bonds auctioning market: the Ministry of Finance has collaborated with the
state bank of Viet Nam to auction treasure bonds to meet the paying demand of the state
budget (with the maturity: 6 months, ¢ months, 12 months). Investofs participating in auctioning

treasure bonds are commercial banks, financial firms, insurance companies and social insurance

funds...

The result of auctioning treasure bonds _
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Year Batches Auctioned bonds volume (billion) | Auctioned bonds price (billion)
1995 04 243.6 222

1996 19 1,026.4 © 9490

1997 37 2.917.5 2,631.3

1998 46 2,602.7 23314

1999 46 . 3,001.6 . : _ T 29721

Total 152 ' :

The total issuing and liguidating turnover of all state bonds from 1991 to the end of 1999 was

announced in appendix No.1

The state bonds market after issuing Decree No.01/CP of the Government -

The impiementation of Decree No.01/2000/ND-CP of the Government, in the year 2000, the Ministry

of Finance organized the auctioning of treasure bonds through the state bank. Up to April 15th 2000,

thirteen batches were auctioned, gained 2,136 billion Dong for the staté budget. Since March 1st

2000, the Ministry of Finance has retained 2-year bonds through the Treasure System with the interest

rate of 7% per year; the turnover was 1,369 billion VND reckbning to April 30th.2000. By now, we

have held 2 auctioning batches in Ho Chi Minh securities trading center. The first one was held on



July 26th 2000 with the mobilized capital of 300 billion VND and 3 year maturity with the interest
rate of 6.5% per year. The second one was held on August 15th 2000 with the same amount of
mobilized capital and 5 year maturity with the interest rate of 6.6% per year. In the near future, the
state treasure will collaborate with State Securities Commission to take a new way of issuing that is
underwriting. This is the first success of mobilizing long term capital with the procedure suitable with
international routine.

The ordinance on issuing Goverﬂmcnt bonds dated on April 4th 1999 regulated the interest rate of
bonds is 10% per year. If the inflation come.s over 42% after 5 years, the Governament will adjust the
interest rate to ensure the real interest is 1.5% per year. If the inflation after 5 years equal to or lower
than 42.5%, the investors will enjoy the interest rate about 50%. After 2 months, capital mobilization
reached 4,496 billibn, equal to 112.4% as we planed.

1.3 Appreciation of the result
- Achievements
' Diversc form of bonds has created standard commodity and interest in order to establish and
develop capital market and help the state bank conduct currency market. After ten years,
implementatidn of bonds issue has shown considerable prdgress, at first, there is only treasury
. credit bill ret.ailed via the State Treasury with very short méturity (3 months, 6 months in 1991),
now Goverhmcﬁt bonds with longer maturity and diversifi_ed, modern forms of issue such as
aub_tioning thﬁ)ugh the stock trading center. Bonds issuing is step by step close to the world’s issue
- technology. Interést rate of Treasury bond and credit bill is iisted in the iﬁterest rate of currency

" deposits and loans and has annually decreased.

The average interest rate of treasury bonds

INTEREST
30% «

20% «
15% «

10% o

5% 4

v v
[ '
[l [
. [
v v

0% ¢
0 1993 1994 1995 1996 1997 1998 1999

. =lh+2 YEAR RETAILED BONDS e=fee= 1. YEAR AUCTIONED BONDS

335



2.

336

- Backwards

Government bonds have short maturity, mainly 1 or 2 years, no bonds with § years maturity.
Thus, The usage of capital becomes passive due to balance of payment. Repurchasing and resaling
bond on the secondary market is not encouraged with this present issue style. Government bonds
have not yet been standardized so it can’t be listed on the securities market.

There are not many kinds of bonds. Modern form of bonds such as discounted bonds and called
bonds have not issued so we can’t make the usage of capital potential in our society. The technology

for issuing bonds has not fully done, mainly retail, The certain scheme for bonds issue has not built.

Capitalization of state-owned enterprises in the period of 1990-2000

First- time suggestion on capitalization of state-owned enterprises was in”the Decision of the second
nieeting of the 4th Central Committee (11/1971): “capitalizing some state-owned enterprises into joint-
stock companies and founding some new as experiment and have tight guideline, and draw er(perimr:nt
befdre éxpanding enterprise equitization”. After 8-year implementation, the process of equitization can
be divided into 2 main stages: - '
- Experimental stage (1992-1995) _

. The Decis;ion No_.iOZ/CT dated on June 8th 1992 of the Cﬁainnan of Ministry Council on equitazing
some state-owned enterprises into joirlt-stock cotrlpanies' and the Instruction No.84/TTg on March 4:5
1993 of the Prime Minister was aimed to encourage the process of equitization. At th:s period, the
caprtahzatron took place very slowly. Up to May 1996, there were only 5 JOlIl-S[OCk companies in the
whole country: Transportation Agent Coporate (1993), REE company (1993); HrepAn footwear compay
(1994}, Export Processing Company (1995) and Animal food Processing Cornpany (1995). Some
reasons for the slow speed of capitalizati(rn: Ministries and relevant Agencies had no detail and timely
guideline on capitalizatior:, regulations of capitalization were not really attractive; equitazation policies
on economic management; equitazation policy was not synchronous with .o_ther law documents on
economic management. Thus, enterprir;es met difficulties in equi.tazing. Ihl addition, hmnagers, staffs
and other classes had less confidence in equitaization policy of the state. |

- Expanding stage (after 1996) _ 7
On May 7th 1996, thé Government promulgated Decree No.28/CP of the Govemr_nent'in order. to
encorxrage the process of restructuring tfle state-owned enterprises, step by step aécoinpiish legal
framervork, and speed up the process of capitalization. The Decree. No 28/ND-CP of t.‘he.Government
on moving state-owned enterprises to joint-stock corripahies This new Dééree has surmounted some
shortcomings of Decision No.202/CT and created favorable condrtlcms for cnterpnses caprtalrzatzon
Under the regulations of Decree No.28, joint-stock companies have strll maintained positive side of

management, reduced negative aspects and adopted with the market mechanism. Rights of labors



(shareholders) come together with rights of the company, the implementation of equitazation has
changed the ownership from state into shareholders. All these things make workers themselves really
own companies. So, companies can exploit and mobilize every source of capital in the society to
invest in production...The recent achievements of 17 equitized enterprises have clearly shown out
positive aspects of equitization. In detail, capital: 45% rise at average; turnover: 57%, profit: 70%,
income of labors increases 20%.

However, after a short time of implementation, Decree No.28/ND-CP of the Government shown
many unsuitable regulations which needs improving, such as: rights of state-owned enterprises equitized
to become joint-stock companies; rights of labors, especially low-income labors, the management of
state joint-stock companies. In addition to, the jurisdiction over equitization of enterprises are not
clear and specific, equitization procedure is so complex... with above difficulties, from May 1996 to
the middle 1998 (3 years), there are only 25 equitized enterprises, much lower than the plan.

With new determination in the implementation of equitization, on April 21st 1998, the Prime Minister
promulgated Instruction No 20/ 1998/CT—TTg on arranging and renovating statc-owned enterprises.
Accordingly, state-owned enterprises are divided into 3 groups: 100% state-owned enterprises equitized
enterprises and enterprises that have prolonged losses. The instruction No.20/1998/CP-TTg of the
Pri.me Minister required M-inistries, provinces and general cbmpanics 91 to select at least 20% of
business without 100% State capital to equitization. Besides, the Government promulgated Decree
No.44/1998/ND-CP dated on May 7th 1998 of the Government replacing Decree No.28/ ND-CP.
Decree No.44 includés many positive and expanding regulations with some drawbacks of Decree
No.28 such as: the problem of evaluating business’ abiﬁty, Jurisdiction over business evaluation and
rights of labors. Decree No.44 is appreciétéd to have inany good points such as: process of simplifying
equitazation procedures, social welfare for labors. After Decree No.44 of the Government came into
force, Ministries and relevant agencies have had guideline documents to create a relatively s ynchroﬁous
legal framework on equitization of state-owned enterprise. With this new policy, in 1998, 86 state-
owned énferprises were equitized (out of 150 enterprises had registered0, raising the total number of
joint-stock companies up to 116 business from 1992 to 1998.

In order to imblément activ.ely the arrangement and equitization of state-owned enterprises, on
August 3rd 1998, the Prime Minister promulgated Decision No.1 i7/QD-’I'1"g on the Assistant Fund.
The mﬁin goal of the fund is to use financial methods to deal policies for labor and support state-
owned eﬁtcfprises to overcome financial problems before and after implementing equitization. In
addition to, on June 25th 1999, the Prime Minister also promulgated Decision No 145/1999/QD-TTg
" on saling shares to foreign investors on an éxperimental basic. Up to the end of 1998, the total number
of joint-stock companies has been 250, raising the number of enterprises, which has changed their

ownership up to 370.
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So, the establish of two new commodities Government bonds and state-owned enterprises’share
has created favorable and important conditions for Viet Nam securities market coming into operation...

The establish of the securities market is indispensable, supports and encourages the economic
development on the basic of clearing and expanding every capitat source and meeting the need of
capital for investment and development. With efforts and cooperation between Ministries and agencies
concerned, on July 20th 2000, the HoChiMinh city securities market was officially opened and come
into operation. In spite of its small size of transaction, the establishment of the HoChiMinh city
securities trading center has marked imitatively successes in the implementation of our Government
policy: “speed up social investment, increasing both accruement and domestic investment through the
state budget, enterprises and citizens. Developing currency and capital market, establishing the secorities

market” (Document of the 8th National Congress).
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