8. INSTITUTIONAL AND LEGAL ASPECTS OF MUMIAS URBAN
WATER SUPPLY SERVICE

9.1 Institutional Set-Up of Mumias Urban Water Supply Service.

Mumias urban water supply is under the responsibility of the District Water Office
(DWO), Mumias-Butere District. This means that in addition to the operation and
management of the Mumias Urhan Water Supply, the DWO has the responsibility of
operating and managing other water suppiy systems in Mumias-Butere District. The
District Water Officer, Mumias-Butere, is supported by a Deputy District Water
Officer. The detailed organisational structure for Mumias-Butere District Water
Management is presented in the utility management section of this report. The

functional arrangement in the District water supply system includes the followmg
sections:

(@) Operations and maintenance.
(b) Revenue and billing.

(c) Accounts.

(d} Administration.

(@) Supplies.

The staff compilement at Mumias Urban Water supply is 14. The onIy sewage sysem :

and treatment plant in Mumias town is owned by Mumias Sugar Company where the

sewage from the factory is treated before being discharged into river Nzoia. A set of
"temporary" ponds serves one estate in Mumias. Most premlses in Mumias rely in
septic tanks and pit latrines for sanitation.

In recommending a viable institutional and legal framework for Mumias Urban Water

Supply, it is necessary to provide details of the existing institutional and legal
framework for the water sector in Kenya.

9.2 Existing Institutional Framework for the Water Sector
9.2.1 Organisations Concerned with Water Supply

Water is principally now being managed under the Ministry of Environment and
Natural Resources. However, there are specific institutions responsible for the
development, operation and maintenance, and regulation of water supply. These
institutions are analyzed below.

(a) Department of Water Development

The Department of Water Deveiopment (WDD) is the GOK agency responsibie for

the development, conservation and control of water. In support of this, its mission

statement is: "to ensure proper and orderly Water Resources Management, including

assessment, conservation, development and protection of the environment from
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degradation from water development activities." In order to fuffill its mission, the
functions of the department are stated as:

Water development and water supply;
Control of water catchments;

Water resource management;

Water quality and pollution control;
Water conservation.

To execute these functions, the Director of Water Development is responsibie for
three branches, which together are responsible for ten Divisions, one additional
Division, the Kenya Water Institute (KEWI), six provincial water offices and, through
the provincial offices, 64 district offices throughout Kenya. WDD operates a total of
375 (309 rural)® schemes through its network of Provincial, district and Divisional
offices.

The Department of Water Development manages ground and surface water
resources by hydrological observation, assessing water resources, controlling water
quality, planning water projects, assessing environmental and other impact of water
resource management practices. There are 500 observation stations around the
country providing data for this unit. The branch also manages a division for water
rights ad assessment, which issues, cancels and registers water permits and
maintains water resources database.

The four branches of the department are:

« Water resource development

+ Water resource management

s Water research

» Kenya Water Institute

(b) Water Operations at District and Scheme Level

In Districts and scheme level, management is vested on the District Water Engineer.

The District Water Engineer is also Secretary to the District Water Board and
. executes decisions as required by the DDC.



Chart 1: Management Structure for Water and Sewerage Services - Water
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9.2.2 Agencies Refated to the Ministry of Environment and Natural Resources

There are various agencies operating in support of the mission of the Department of

Water Development. These include:

{a) Water Appointment Board (WAB)

WAB reports to the Minister of Water. t, on behalf of the Minister, authorises,
supervises and controls the use of water throughout Kenya. The function is
discharged through Catchment Boards. There are six catchment Boards as follows:
Tana, Rift Valiey, Athi, Northern Ewaso Nyiro, Lake Victoria North, and Lake Victoria

South.



(b) District Water Boards

District Water Board, established since 1991, in each district assist the planning and
coordination of water related activities. The Boards are subcommittees of the DDC's.
Their mandate includes:

Protection, conservation and preservation of all catchment areas in the district;
Partitioning, allocations and authorisation of al water bodies:

Water quality and pollution controt activities;

Management and control of water use;

Overseeing and coordinating all water related activities in the District;
Assisting in the enforcement of the Water Act.

¢« & & = ¢ @

(¢) National Water Conservation and Pipeline Corporation (NWCPC)

The National Water Conservation and Pipeline Corporation (NWCPC) was
established under the State Corporations Act, Chapter 446 of the Laws of Kenya vide
Legal Notice No. 270 of 24" June, 1988, as an autonomous agency reporting to the
then Ministry of Water Development. The Corporation became operational on 1%
July, 1989. The Corporation was created to meet the following objectives:

« To commercialize the water sector operations;

» * To achieve financiai autonomy in water operations;

« To improve performance of water supplies and

- To reduce dependence on public funding of water projects.

At the time of establishment, the Corporation was mandated to undertake the
following in connection with water supplies and projects where it had been appointed
water undertaker:

(i Under the general direction of the Minister for the time being responsible for
water resources, manage and develop the specified water supplies and
projects; :

(i) Supply water in bulk to such water undertakers as the Minister may, after
consultation with the Board of Directors, by notice in the Gazette, designate;

(iiiy Supply water in bulk or otherwise, to such persons or class of persons as the
Minister may, after consultation with the Board, by notice in the Gazette,
designate;

(iv) Do all such things as may be necessary or advantageous for the management
of the water projects and for securing an adequate supply of water;

(v) Apply for and obtain all such licenses, permits and other authorities required
under any written law or as may be desirable.
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The Corporation was also mandated o assist the Government in the formulation and
execution of a National Water Development Policy.

9.2.3 Other Institutions Related to Water
(a} Ministry of Local Government (MOLG) and Local Authorities

MOLG is the third institution with major responsibilities for the water supply and
sanitation sector. The ministry's mission is to promote the development of Kenya
through the establiishment and existence of viable and well organised Local
Authorities (LA's). MOLG currently oversees 164 LAs which are estabiished by the
Minister as provided for in Local Government Act. Among their many responsibilities
is the provision of water and sanitation services in their areas as set out in the Act. Of
the 164 LA's, 10 administer water and sewerage schemes, and the rest administer
sewerage only or sanitation schemes, water being supplied by another water
undertaker such as MENR or NWCPC. The Water and Sewerage Department of the
Nairobi City Council, although a local authority scheme, is really a special case
because of its size and the degree of autonomy it enjoys.

. Of the five MOLG departments reporting to the Permanent Secretary and which,
together, are to execute the functions and fuffill the mission, the Urban Development
Department has direct technical responsibility for water and sanitation (see Figure
2.1.2 for its organisation structure). It has a Planning Division and a Technical
Division out of its functions of: '

e Formuiating, with LA's, urban development policies:

« Coordinating implementation of urban development policies, programmes and
projects in LAs; monitoring and evaluating these;

. Prov'iding technical assistance to LAs,

Water and Sanitation Section is one of four technical sections addressing different
subsectors of LAs and providing technical assistance to them.

{(b) Non-Governmental Organisations (NGOs) and Community Schemes

The impact of NGOs in the provision of water supplies appears to be considerable
and to have operated over many years. It has been estimated that at least 60 of the
mare than 400 NGOs active in Kenya are engaged in the water sector. Most have
water components in integrated rural development projects.

it appears that many NGO projects employ MENR staff as technical advisers during
development, after which they are handed over to the communities with some
ongoing help from the Ministry. However, other water projects which may form part of
larger integrated development projects, are undertaken without MENR being notified.
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The district or divisional offices of the Ministry should be the contact point for all such
schemes and a registration procedure should be mandatory.

In addition to the above, there are schemes operated by small informal groups which
often collapse without financial or technical assistance. Those that do not fail are
better managed, either with or without external help from, say, MENR field staff, with
realistic fund raising arrangements. The Ministry of Culture and Social Services
atternpts to mobilise and assist groups like these, but is hampered by lack of funds
and manpower in the field.

9.3 Legal Framework of the Water Sector

An appropriate legal and regulatory framework is necessary to monitor and control
the water sector. The main objectives of the regulatory system are to: ensure
compliance with standards of acceptable service, protect the ratepayer and create an
environment that promotes stable and viable water institutions. The Kenyan
Government  has enacted laws refated to water supply and sewage disposal
including environmental legislation. The main laws inciude:

(a) The Water Act (Cap 372)

(b) The National Water Conservation and Pipeline Corporation Order (Legal Notice
No.270, June 24, 1988)

(¢} The Local Government Act (Cap 265)
(d) The lrrigation Act
(&) The Tana and Athi Rivers Development Authority Act

() The Keno Valley Development Authority Act and The Lake Basin Development
Authority Act

{g) The Agriculture Act (Cap 318)

(h) The Public Health Act (Cap 242)

(i} The Environmental Management and Co-ordination Act of 1999.

)]  Wildlife (Conservation and Management) Act (Cap 376)

- These laws are briefly described and assessed where relevant to the water sector.

9.3.1 The Water Act (Cap 372)



The Water Act, which is the most important law related to water, was first established
in 1851 to make better provision for the conservation, control, apportionment and use
of water resources. It was revised in 1872 and further subsidiary legisiation was
enacted in 1995,

(a) The objective of the Water Act

The purpose of the Water Act is to make provision for the conservation, controi,
apportionment and use of the water resources of Kenya, and for purposes incidental
thereto and connected therewith. Except for waters which are wholly situated in a
private land owner's domain, the Act vests the rights over all surface and ground
water m the Government subject only to the rights which users may acquire under
licence.” The overall power for the control of every body of water is exercised by the
Minister,? who has the duty to promote the investigation, conservation and proper use
of water resources of Kenya.” Part 1l of the Act provides for the general powers of
the Minister. He has power to purchase or acquire land by any other means for the
conservation, improvement or use of water,* to construct and maintain such works as
may be necessary for the protection of the source or course of any body of water, the
disposal or control of flood water, the conservatlon of water, and the distribution,

appertionment or measurement of water;® to impose water rates upon any person
benefi ttng by such works;® to impose water rates in connection with community water
projects;’ to zmpose water rates on local authontles with respect to water projects in
reserved areas to order drainage of swamps;’ to establish protected catchment
areas in cases where special measures are necessary for the protection of water -
resources;° to expropriate, on payment of compensation, and operate or dispose of
water works;'! to enter upon, use, order the use of, maintain, vary, destroy or remove
abandoned water works wherever situated;'? and, in cases of emergency as a result
of a serious deficiency of water for domestic purposes caused by reason of
exceptional shortage of rain, accident, or other unforeseen circumstances, to direct
that any person who has excess water supply for his domestic purposes does supply
to such area or other person the excess quantity.1

(b) Institutions under the Water Act

The Act then establishes two important institutions. The first is the Water Resources
Authority, established under section 19, with the duties, inter alia, to investigate the

! Supra. note 24, section 3.
2 Ibid., section 4.
3 Ibid., section 7.
* Ibid., section 8.
* Ibid, section 9.

5 Ibid., section 10.
? Ibid., section 11,
® Ibid. section 12.
? Ibid. section 13.
% Ibid, section 14.
' Ibid. section 15.
12 Ibid, section 16.
" Ibid. section 17.



water resources of the country and advise and make recommendations on the
improvement, preservation, conservation, utilization and apportionment, to prepare
estimates of the future water supply requirements of any area of the country, and to
formulate proposals for meeting the existing and future water supply requirements of
any area." The second is the Water Apportionment Board established under section
25, with the duty, to grant permits for proposed diversion, abstractlon obstruction,
storage or use of water from a body of water or drainage of a swamp,'® and powers
to prescribe measuring and controlling devices for water consumption,'® to require
equitable use and to prohibit any practice that may cause undue reduction of water
during drought and in the case of small watercourses,'” to determine all questions as
to full, efficient, reasonable and beneﬂmal utilization of water,'® and to declare various
matters pertaining to bodies of water.'® Overall, the Water Apportionment Board
works in an advisory capacity to the Minister and determines the apportionment of
national waters according to user requests.

(c) Powers of the Minister under the Act

The Act then empowers the Minister to take a number of steps to ensure the
protection of water catchment areas and ground water resources. He may declare
an area to be a protected catchment area, a conservation area, or a protected area.
Where the Minister is satisfied, after consultation with or on the advice of the Water
Resources Authority, that speciai measures are necessary for the protection of water
resources in or derived from any area, he may declare such area or any part thereof
to be a protected catchment area.”® By order, the Minister may require, regulate or
prohibit any activities within such a protected catchment area which may be contrary
to the requisite protectlon goals ‘Any person who fails to comply with such order
shall be guilty of an offence ! Under section 74 of the Act, the Minister has power to -
declare, after consultation with the Water Resources Authority, an area to be a
conservation area if special measures for the conservation of ground water in the
public interest whether for the protection of public water supplies or for the protection
of water supplies used for industrial or other purposes are required. Any person who
has been using ground water in an area so declared to be a conservation area and
who desires to continue with the use must, within six months of the Minister's
declaration, obtain a permit.?? Besides, no person may construct and use any well
for the abstraction of ground water, extend any existing. well for the abstraction of
additional ground water, or abstract ground Water by mechanical means from any
well, within a conservation area without a permlt Where the Minister has appointed
an undertaker to be responsible for the control and distribution of water in a given

14 1hid. section 20.

1% Ibid, sections 36, 78, & 79.

18 1bid. section 28.

17 1bid. section 29.

18 Ibid. section 30.

% Ihid. section 31.

¥ Ibid. section 14.
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? Ibi
3

1

—
|
ﬁ.

I‘J

[=3
Q.

section 75.
sectlon 76.

~

—
ﬂ-

bi

9-8



area,* there is a corresponding duty to ensure an adequate supply. Accordingly,
whenever the Minister is satisfied that special measures are necessary for the
protection of a catchment area from which the water supply of an undertaker is
obtained, he may declare such area to be a protected area.® By order, he may
require, regulate or prohibit the carrying out of any activities in the area that may be
inimical to the protection of the area or the water supply obtained therefrom. Such an
order must be pubiished in the Gazette and in a newspaper circulating in the district
where the area is situated.”®

(d) Pollution control

The Water Act also addresses the issue of pollution of water resources, albeit in the
part of the statute addressing miscellaneous issues.?’ One may be tempted to
conclude that pollution, and the quaiity of water generally, is not given the priority that
it deserves in the statute. There is comparatively more emphasis on ensuring that
there is no diminution in the quantity and not quality of supplies. However, poliution
of water used for human consumption is an offence under the Act.?® The perpetrator
of the pollution shall not be so liable if he was practising a lawful method of cultivation
of fand or the watering of stock which does not conflict with the principles of good
husbandry.* Similarly, it is not an offence if the perpetrator is involved in reasonable
use of ail, tar, or other substances on any highway or road and reasonable steps are
taken to prevent pollution. Finally, the pollution does not constitute an offence where

the perpetrator was involved in the disposal of wastes or effluent in any area that the
Minister may have specified.*

In any event, it is an offence for any person to wilfully and without authority throw,
convey, or cause or permit to be thrown or conveyed, any rubbish, dirt, refuse,
effluent, trade waste or other offensive or unwholesome matter or thing into or near
any body of water in such manner as to cause, or be likely to cause, poliution.*'
Besides, under Rule 72 of the Water (General) Rules®, any person the effluent from
whose works is returned to or discharged into a body of water not being "in such a
degree of purity as will satisfy" the Water Apportionment Board or containing any
matter "poisonous or otherwise likely to be injurious directly or indirectly to public
health, to livestock or to crops, or to orchards or gardens irrigated with such water, or
to any product for which such water is used in any process whatsoever," shall be
guilty of an offence. Absent water quality and discharge standards as well as a

monitoring mechanism, these provisions have remained inoperable, although well-
intentioned! '

A further attempt to amend the Act is now in progress led by the Water Rights

** That is, under section 124 of the Act.

% Section 150(1)

% Section 150(2).

27 part XV1 of the Act.

2 Ibid., section 158(1).

29 Ibid.

30 Ibid.

*! 1bid., section 160(2)(b).

32 Ibid., L.N. 374 of 1964. See also Rules 77-80.



Section of the MOWR. It is intended that a second Water (Amendment) Bili be
prepared, circulated to stakeholders and the Attorney General, and then submitted to
Parliament.

9.3.2. The National Water Conservation and Pipeline Corporation Order, 1988

The Natlonal Water Conservation and Pipeline Corporation was established in 1988
by an Order,*® and among its functions are the development and management of the
water projects listed in the Schedule to the Order, as amended from time to time.>*
To that end, and in connection with the water projects in the Schedule, Regulation 5
provides that the Corporation shall (a) supply water in bulk to such water undertakers
as may be designated by the Minister, (b) supply water, in bulk or otherwise, to such
persons or class of persons as the Minister may designate, (c) do all such things as
may be necessary or advantageous for the management and development of water
projects and for securing an adequate supply of water, and (d) apply for and obtain
such licences, permits and authorities required under any written law or as may be
desirable. Further, the Regulation provides that the Corporation shall operate under
the general direction of the Minister and shall assist the government in the
formulation and implementation of a national water development policy.

It is noteworthy that the functions of the Corporation do not include addressing or
dealing with factors or activities that may affect the availability of water or its quality.
The supply with which the Corporation is concerned is dependent on the availability
which, in turn, is dependent on conservation of catchment areas and drainage basins
and ensuring that activities in these areas do not lead to diminution of the water in
quantity and quality. The implication here is that the Corporation wouid be rendered
functus officio if the supplies dried out!

A major weakness in the legislation establishing the Corporation is the absence of
any statement indicating how it is to relate to other institutions, eg MOWR and local
authorities, in the development and management of water supplies. This has caused
considerable confusion among these other institutions and needs to be resolved.

9.3.3 The Local Government Act (Cap 265)
This Act was set up in 1963 to provide for the establishment of authorities for local

government, to define their functions and to provide for "connected" and "incidental”
matters. It was revised in 1986.

* Supra, note 37.
** As per the last amendment to the Schedule, effected vide L.N. 42 of 1989, the total number of water projects
under the Corporation is now forty two.
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in the context of this study, the Act provides that every local authority (municipal,
town and urban council) may establish, maintain and regulate sewerage and
drainage works within or outside its area. It may also compel the construction of
private drains and their connection to public drains or sewers, and fix charges for the
use of sewerage and drainage facilities.

In addition, a local authority (municipal, town, urban or area council) may undertake
the supply of water within its area, and may establish, acquire and maintain works for
this purpose. A local authority may make by-laws under this Act to the extent that a
water undertaker may make reguiations under the Water Act. However, it is not
stated dearly that every local authority undertaking water supply is a water
undertaker under the Water Act. For example, the Water (Water Undertakers) Rules
apply only to gazetted water undertakers.

Many local authorities operate and manage water supply systems, not only as water
undertakers but also pursuant to the provisions of the Local Government Act.®® The
water and sewerage department of every local authority is responsible for operation
and maintenance of works for the supply systems. Augmentation and expansion of
the systems are under the control of the parent ministry.

9.3.4 The Irrigation Act

Section 15(2)(a) of the Irrigation Act (Cap. 347) enjoins the irrigation Board, in
conjunction with the water Resource Authority, to formulate and be responsible for
the execution of policy in relation to national irrigation schemes. One can only hope
that such policy would take into account and be in consonance with the provisions of
the Water Act. ' _

This Act provides for the establishment, constitution and functions of the National
Irrigation Board which is responsible for the development, control and improvement
of national irrigation schemes in the areas designated by the Minister of Water
Resources. :

9.3.5 The Tana and Athi Rivers Development Authority Act

The Act provides for the establishment of an authority to advise on the institution and
coordination of development projects in the two basins.

9.3.6 The Kerio Valley Development Ahthority Act and the Lake Basin
Development Authority Act :

These Acts each provide for the establishment of an Authority to:

(@) Plan and coordinate the implementation of development projects in the

* Chapter 65, Laws of Kenya, (Revised Edition, 1986), sections 178-180.
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catchment area;
(b) Establish a long range development plan for the area;

(c) Coordinate the abstraction and use of natural resources, especially water, and to
monitor this;

(d) Maintain a database of all relevant statistics for the area.

The Acts do not state that the Authorities have sole or any responsibility for
developing and distributing water supplies in bulk, either within the Area or outside it.

9.3.7 The Agriculture Act(Cap 318)

Section 201 of the Agriculture Act acknowledges the supremacy of the Water Act. [t
states -

“Nothing in this Act or any rules made thereunder shall prejudice or affect the
provisions of the Water Act, and where anything in this Act or any rule is inconsistent
with any such provision that provision shall prevail.” This provision should be
included under other Acts as far as water is concerned.

The Act promotes agricultural development according to sound practices of good
land management and stresses the need for conservation of soil and its fertility.
Thereby, the Act indirectly emphasises the importance of preventing of soil erosion
and the consequential deterioration of the quality of surface water.

9.3.8 The Public Health Act (Cap 242)

This Act requires local authorities to take all lawful measures to prevent and deal with
the outbreak of disease. As there is a direct connection between certain diseases,
sewage and water supply, every local authority, whether a water undertaker or not,
has a statutory duty in water supply, water poliution and sewage disposal. For this
purpose, the Act gives every local authority wide powers to deal with unsatisfactory
water supplies, wastewater and sewage disposal and water poliution. For example, a
local authority is mandated to prevent pollution of any supply of water used for
drinking or domestic purposes, to purify it should it become polluted and to take
action against those causing the poilution. Furthermore, the local authority is
empowered to exercise its powers outside its area, if for example the source of water
is outside its area.

Powers given to the Minister include: delegation of powers to local authorities and
others to control the standard of purity of treated effluent and to control industries
liable to pollute water courses; making rules for the protection of water supplies in
defined areas; prohibition of insanitary irrigation within a town or its environs. There is
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a fair amount of subsidiary legislation which includes detailed provisions for drainage
and sewerage.

9.3.9 The Environmental Management and Co-ordination Act 1999

Management of water resources has also been addressed by legisiation outside the
sectoral confines. In particular, this has been addressed under the rubric of
environmental protection and conservation by the newly enacted Environmental
Management and Co-ordination Act*® The Act has detailed provisions on this
matter. For instance, section 42 provides that no person shall, without the written
approval of the Director General of the National Environment Management Authority,
given after an environmental impact assessment in relation to a river, lake or wetland
carry out a number of activities, namely, (i) erect, reconstruct, place, alter, extend,
remove or demolish any structure or part of any structure in or under the river, lake or
wetland; (i) excavate, drill, tunnel or disturb the river, lake or wetland: (iii) introduce
any, animal whether alien or indigenous, dead or alive, in any river, lake or wetland:
(iv) introduce or plant any part of a plant specimen, whether alien or indigenous,
dead or alive, in any river, lake or wetland; (v) deposit any substance in a lake, river
or wetland or in, on, or under its bed if that substance would or is likely to have
adverse environmental effects on such water body; (vi) direct or block any river, lake
or wetland from its natural and normal course; or (vii) drain any lake, river or wetland.
Besides, the Minister is empowered to declare a lake shore, wetland, coastal zone or
river bank to be a protected area for purposes of conserving the environmental
quality of such a body of water.”” He may also issue general and specific orders,
reguiations or standards for the management of river banks, lake shores, wetlands,
or coastal zones and for the protection and conservation of such areas if they face
imminent risk of environmental degradation. Such orders may provide for, inter alia,
the development of overall environmental management plans for the water bodies
taking into account the relevant sectoral interests, the development of contingency
plans for the prevention and control of all deliberate and accidental discharge of

pollutants into the water bodies, as well as the development of plans for the
protection of wetlands. 3

(a) Management of environment - lakes and rivers

The National Environment Management Authority is also under a duty to issue
guidelines for the management of the environment of iakes and rivers.®® It is also
required to develop, issue and implement regulations, procedures, guidelines and
measures for the sustainable use of hill sides, hilltops, mountain areas and forests
and the control of the harvesting of forests and other natural resources so as to
protect water catchment areas.*®

* Act No. 8 of 1999, The Act became operational effective January 14, 2000.
*7 Ibid. section 42(2).

* Ibid., section 42(3).

* Ibid., section 42(4).

*® Ibid., sections 44 & 47.



Further, the Minister is empowered to declare any area of land, sea, lake or river to
be a protected natural environment area for the purpose of promoting and preserving
specific ecological processes, natural environment systems, natural beauty or
species of indigenous wildlife or the preservation of biological diversity in general.
Once an area has been so declared, the National Environment Management
Authority is empowered to issue guidelines and prescribe measures for the
management and protection of such area.*!

(b) Environmental impact assessment - water projects

Section 58 of the Act makes it mandatory for projects that are likely to have adverse
environmental impacts on water to undergo environmental impact assessment.
These projects are dams, rivers and water resources inciuding storage dams,
barrages and piers; river diversions and water transfer between catchments: flood
control schemes; and drilling for the purpose of utilizing ground water resources
including geothermal energy.* :

What is clear from the above is that the Environmental Management and Co-
ordination Act is innovative in one fundamental way. Uniike the other legal
instruments before it, it focuses the management strategy less on the resource
(water) per se and more on the protection and conservation of the ecosystems that
enhance and maintain both the quality and quantity of the resource available for use.
By focussing more on the ecosystems, the Act adopts a holistic approach to water
resource management which, in turn, enables the consideration of related factors
such as deforestation, agricultural and animal husbandry and human settlements, all -
of which have direct implications on the availability and sustainable use of water.

(c) Water quality standards

As already noted above, the major problem with the prevention and control of water
pollution is the absence of any water quality and discharge standards. With the
Environmental Management and Co-ordination Act in force, this may soon become
history. Woater polluting activities and poliutants will be subjected to strict conirol
measures under the Act. The Act establishes a Standards and Enforcement Review
Committee whose functions are, inter alia, to advise the National Environment
Management Authority on how to establish criteria and procedures for the
measurement of water quality, to recommend to the Authority minimum water quality
standards for uses such as drinking, industry, agriculture and recreation, and to
analyse and submit to the Director General of the Authority conditions for discharge
of effluents into the environment.** Implementation of the quality standards will be
reinforced by penal sanctions, a factor that recognizes societal interest in water
quality. Any person who discharges or applies any poison, toxic, noxious or

" Ibjd., section 54.

2 1hid., section 58 and Second Schedule to the Act.

* Ihid.. sections 70 & 71,



obstructing matter, radioactive waste or other poliutants or permits any person to
dump or discharge such matter into the aquatic environment in contravention of the
established water pollution control standards shall be guilty of an offence and liable
to imprisonment for a term not exceeding two years or to a fine not exceeding one
million shillings or to both such imprisonment and fine.** In addition, the person shall
be ordered to pay the cost of the removai of the poliutant(s), including the costs of
restoration of the damaged environment and, also, to pay third parties reparation,
cost of restoration, restitution or compensation as may be determined by the court on
application by such third parties.*

(d) Trade and industrial effluents

Trade and industrial effluents shall be discharged only into existing sewerage
systems and only pursuant to an effluent discharge licence issued by the local
authority operating or supervising such sewerage system.* The discharge licence
may be cancelled by the Authority if (i) the holder contravenes any provision of the
Act, (i) the holder fails to comply with any condition specified in the licence, or (iii) the
Authority considers it in the interest of the environment or in the public interest so to
do.*” Otherwise all licenses issued for effluent discharge shall be kept in a register to
be maintained by the Authority as a public document that may be inspected by any
person on payment of the prescribed fee.*®

An important provision of the Act is section 158 which provides that any written law in
force before the commencement of the Act relating to the management of the
environment shall have effect subject to such modifications as may be necessary to
give effect to the Act. Further, where the provisions of such law conflict with those of
the Act, the latter shall prevail. This provision is crucial in charting the future trends in

legislative action with respect to the management of the environment generally and
water in particular.

9.3.10 Wildlife (Conservation and Management) Act (Cap. 376).

Mention should also be made of the Wildlife (Conservation and Management) Act
(Cap. 376). Under 8.15 thereof, the Minister is empowered, upon certain conditions
being satisfied, to prohibit, restrict or regulate any particular acts in any area adjacent
to the Park, National Reserve or local sanctuary. In particular, he may declare an
area to be a protection area and may also specify the acts which are prohibited or
regulated and the extent or manner of such restriction or regulation. The Minister's
action might well encroach upon water allocation and related matters. Should that
happen, it would then become necessary to ensure that the Minister's actions are in
conformity with the express provisions of the Water Act.

9.4 Concerns with the Current Institutional Framework

* Ibid., section 72.

* Ibid. :

* 1bid., sections 74 & 75.
- ¥ 1bid., section 76.

# Ibid., section 77.



Past measures and policies have not effectively addressed the problems in the water
supply and sanitation sector. The water delivery systems continue being ineffective
and inefficient. The main reasons for these are:

(@)

(b)

(d)

(e)

(f)

(g)

The politics of water - Water has been regarded as a social good. It is therefore
part of a political culture that water provision and sanitation is the obligation of
the state. Citizens, administrators and politicians regard water utilities as
naturally existing to fuifill that social role. Moreover, water utilities are significant
employers and instruments of political patronage.

Uncertainty over the policy regime and regulatory framework has been a. major
constraint in the water supply and sanitation sector management. It is held that
rules which are clear, sound and stable, and institutions which enforce those
rules in a fair and predictable manner, are the linchpin to efficient institutions.

The roie of private capital and management in the water supply and sanitation
sector and the pricing of services have not been clarified. Lack of detailed
information on the sector and its potential as a business is a major reason why
entrepreneurial resources have yet to be mobilized on a scale consistent with
the potential of the sector.

There are no performance standards for water utilities in Kenya currently. This
means that managers cannot be sanctioned for poor performance. This extends
to the fact that there are no effective sanctlomng system for wayward and
dishonest employees as well.

The centralized system of managing water utilities particularly those under the
MENR and NWCPC makes efficient operations difficult.

Water services are provided by centrally managed monopolistic public
enterprises or government departments. Those charged with the responsibility
for delivery of water services are rarely given the managerial and financial
autonomy they need to do their job properly.

Users of these services both actual and potential are not well positioned to make
their demands feit.

In addition to the above there are specific constraints arising from the administrative
and financial over water. These are:

(h) The Ministry is responsible for all features of water development and

management This includes policy formulation, water sector reguiation and is
also the main water undertaker. This leads to over centralized decision making
processes leading to slowness in project implementation and capacity
responsiveness. -



(1) The financial management aspects of water schemes is governed by Treasury
Regulations. Revenues, especially for those schemes operated by the Ministry
of Water Resources, revert to District Treasuries with little reference to the
dynamic needs of the water schemes. This affects operation of water schemes
in that there is absence of financial control at the District level. This results in:

» Lack of attention in even a minor leakage problem as repair financing decisions
lies elsewhere.

* In excess financing charges for the water sector.

» Lack of accountability and transparent with respect to the finances ralsed and
utilized by the water schemes.

() There exists Parallel authority systems in the implementation of projects,
particular at the District and Provincial Water Engineers level.

(k) The Water Act, which is the operative Act for the water sector does not formally
recognize the position of the Permanent Secretary in the management of water
resources.

() Water resource management responsibilities are often fragmented among sector

agencies and this becomes a major impediment to integrated water resources
management.

9.5 Concerns with the Existing Legal Framework

implementation of the law is generally intended by Government and public
authorities. If laws are made for good reasons, there must be equally good reasons
for their enforcement. Law which is not implemented because it is not enforced
encourages the public to disregard it, and is unfair to those who observe h.

Several studies of the sector spanning two decades have revealed that most
problems are due to poor implementation and enforcement of the law, rather than
any serious deficiencies in h. It is reported that formal enforcement action is virtually
unknown, with scarcely a single prosecution under the relevant laws in the last 35
years. (The Study was unable to verify this absence of prosecutions.) The reasons
for this low level of enforcement were:

(@) The division of responsibilities among many agencies, with little coordination and
between which cooperation is not always good. At best this makes for
procedural difficulties, and at worst leads to lack of interest.

(b) The number of laws involved which may be difficult to understand and corre!ate
particularly by the subordinate officials concermed.



{c) The demise of the Water Resources Authority and the Regional Water
Committees, which, in the absence of amendments to the Water Act, implies
that their functions have been taken over unlawfully.

(d) Lack of experience of enfarcement procedures by officials and lack of case law.
(e) Staff shortages.

(fH Inability to take Water Act prosecutions to subordinate courts quickly. (The
present procedure whereby prosecution of people contravening-the Water Act
must be initiated by the AG will be quite unworkabie if the number of
prosecutions increases. This would be better handled by designated officers at a
lower level, eg water bailiffs).

(g) An absence of what can best be described as the "philosophy of enforcement”,
particularly at senior levels. One might add, from the present perspective:

(h) Generally poor motivation among officials of the public service because of
inadequate pay and service conditions when these are compared to the private
sector and even state corporations.

9.6 Proposals for Reform of the Water Sector

The need to improve the management systems of providing water and sanitation
services in urban areas in Kenya is now apparent and urgent. The technical and
operational; commercial and financial; human and institutional; and environmental
problems of the water utilities must be addressed. This requires examining different
management amangements that will deliver the intent. Three approaches are
considered for ameliorating the problems of water supply in Kenya. These are;

(2) Retaining the current water management arrangements but strengthening
the operations.

(b} Corporatization of water and sanitation services.
| (c) Allowing private seétor participation in water utility management.

Each of these options requires careful analysis as to its viability and appiication in the
Kenyan context. These options are discussed hereunder:

9.6.1 Retaining Existing Arrangements

The proponents of Retaining the current water management arrangements but
strengthening the operations maintain that the current urban water undertakership
arrangements remain. They argue the probiem is not institutional but one of the
quality of management. Therefore performance of the water utilities can be enhanced
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without changing current institutional arrangements but by adopting appropriate
reform programmes which include:

(a) Strengthening the institutional mechanisms of the Ministries of Water Resources

and Local Authorities, the urban centers and the National Water Conservation
and Pipeline Corporation.

(b) Developing institutional mechanisms such as contract plans and performance
evaluation systems to hold managers of water utilities accountable for results.

(¢) Recruiting skilled manpower with market based compensation systems for the
utilities.

(d) Increasing the autonomy and freeing water utility managers from government
interference in day-to-day operational decision making and from non-commercial
goals. This will include granting autonomy to management of the utility to hire
and fire, negotiate on tariffs and spend outside civil service rules. It also includes

restructuring the board of management to diminish the role of sector ministry
and civil servants.

{e) Allowing gradual move to cost recovery tariffs

9.6.2 Corporatization

Corporatization means the formation of autonomous utilities to take charge of water
supply and sanitation. Corporatization implies full application of commercial principles
to the water service providers. The utilities will have focused and explicit performance
cbjectives, well-defined budgets based on revenues from users, and managerial and
financial autonomy. The managers can then be held accountable for their
performance. The advantage is rapid improvement in performance.

The key in Corporatization is the formation of autonomous utilities. This can be done
through:

(@) Transferring the assets of the water utility to public trust company, owned
directly by the Government or indirectly through a iocal authority. The assets are
therefore separated and isolated from those of the Government or council. This
company will be managed by an independent Board of Trustees similar to that
envisaged under the Kenya Revenue Authority Act. Since this is a public

company owned by the Government, it will have the capacity to source
multilateral funds for deveiopment purposes. -

(b) Forming an autonomous operating entity which will be granted some rights to
manage the utility by the public trust company. Corporatization will be achieved
where an autonomous operating unit is created and which is then allowed to
operate on full commercial principles enjoying commercial freedoms.
Corporatization establishes independence of a local authority or government unit
and insulates it from noncommercial pressures and constraints. This is because
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lack of autonomy and accountabifity creates problems such as overemployment
and unfocused goals occur because managers do not have control over day-by-
day operations. They also must refer decisions on prices, wages, employment,
and budgets to someone else. It is known that water departments in urban
authorities are not autonomous units. Under this phase, mechanisms for the
creation of institutional framework which can lead to commercialization would be
considered. This will include the role of the main stakeholders in the
commercialization process and the internal arrangements required to create
autonomous water departments including human resource and finance issues.

9.6.3 Private Sector Participation

Private sector participation (PSP) in water and sanitation is based on the separation
of the ownership of assets from the management of those assets. Private sector
participation involves changing the managerial characteristics of the water industry. It
further calls for the making of a complex set of choices about all the factors influencing
water sector performance and creating the conditions under which private invoivement
can yield the desired performance improvements. Expenence from PSP in water and
sanitation has helped to:

(@) improve the quality and availability of services
(b) expand service coverage

(c) mobilize capital from both public and private sources for urgently needed
investments

(d} introduce n.ew cost-effective technbiogies and stimulate the development of
superior management and more efficient use of labour

(e) reduce operating subsidies, and in some cases, transform them into positive
retumns on investments

(f) reduce political interference in the operations of water utilities which often
contributes to the chronic inefficiency in public utilities*®

9.7 Proposed Institutional Options and Legal Aspects of Mumias Urban Water
Supply

The 'prOposéd institutional options and legal _implicaﬁons for the institutional
improvement and rehabilitation of water supply system for Mumias Urban Water
Supply are guided by:

(a) Government policy on water resourcé management (Sessional Paper No. 1 of
~ 1999) and policy linkages with Poverty Reduction Strategy Paper (PRSP);

* Nakani, P.2



(b) Government policy on the restructuring and privatisation of public enterprises
(1992)

(c) Grant financing eligibility for institutional strengthening and infrastructure

rehabilitation by development partners and, more particularly, the Government of
Japan.

(d) Sustainability of water supply and sanitation services;

{e) Improved access of water service 1o community, especially women;
(fy Cost effective operations balanced by affordability; |
(9) Speed of incorporation in view of current strict deadiines;

(h) Consistency with existing incorporation laws;

(i) Community participation and involvement - public orientation as opposed to
- private sector orientation;

(i) Substantial autonomy to deliver service without undue political interference.

The optiohs considered and presented hereunder include: State Corporations;
Limited Liability Company; societies Act; and the Trustee Act (Perpetual succession)
Act, Cap. 164. These options are summarised below. A detailed analysis of these

options and their iegal implications are presented in Annex 1(Inst:tutlonal optlons and
Legal aspects of Mumias Urban Water Supply Service)

9.7.1 State Corporation

This can be established under the provisions of the State Corporations Act™
(Chapter 446). This would be a public institution whose day to day operations would
be decided by a Board of Directors in which the Government would have a
substantial control. It would satisfy the requirement by the Government that it must
retain the ownership of its assets and other investments in the sector. It would also
meet the condition for grant financing by the Government of Japan through JICA.

However, in the light of the fact that the stated Government policy is to pull out of the
water sector, this is not a recommendable option as it would be contradictory to the
government policy. Besides, the National Water Conservation and Pipeline
Corporation has not particularly been efficient in the discharge of its mandate in order
to justify the establishment of another corporation.

9.7.2 Limited Liability Company

%® Chapter 446, Laws of Kenya, (Revised Edition, 1987).
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This can be incorporated under the provisions of the Companies Act®' and may be
limited either by shares or by guarantee and be public or private. A company limited
by shares may be public in which case its shares may be floated on the stock
exchange and any person may become an investor therein by purchase of the
shares. The number of shareholders is limited only by the share capital. A private
company, on the other hand, has a limited number of shareholders; they cannot be
more than fifty. Since the number of shareholders is limited only by the share capital,
a public company may cater for the interests of more stakeholders than the private
company. But since, in both cases, the profit motive is the driving force in the
membership, this may ensure efficiency in the delivery of services.

The company limited by guarantee is a more social service oriented organization that
is not motivated by the profit motive. To that extent, the company may promote
community participation and involvement in its decision-making process.

The main disadvantage of a limited liability company is likely to be ‘taken over' by
people with the economic muscle and be used for their own selfish interest with little
or no benefits enuring to the community that is supposed to be benefited. More
crucial is the fact that the company will not meet the eligibility criterion for funding by
the Government of Japan through JICA. Besides, in cases where companies have
been incorporated to take over municipal water supplies, there have been several
technical and operational problems. This is especially so in cases where the local
authorities concerned have incorporated wholly owned limited liability companies
where the municipal councillors have brought in political interference. Cases in point
include Eldoret and Nakuru Municipal water supplies.

9.7.3 Co-operative Society

A co-operative society can be registered under the provisions of The Co-operative
Societies Act®® Under the provisions of this Act, a society which has as its object the
promotion of the welfare and economic interests of its members, and has
incorporated in its by-laws the principles of (a) voluntary and open membership, (b)
democratic member control, (c) economic participation by members, (d) autonomy
and independence, (e) education training and information, (f) co-operation among
co-operatives, and (g) concerns for community in general, may be registered as a
co-operative society with or without limited liability.

The co-operative society is a business organization that would provide an effective
toot for community participation and involvement in the operations of a water supply
project. It would also promote commercial orientation in the sense that members
wouid expect dividends at the end of every year.

Besides taking a considerably long time to be registered, a co-operative soéiety does
not enjoy autonomy from government control in the sense that the Commissioner for
Co-operative Development, the Registrar of Co-operative Societies and other officers

3} Chapter 486, Laws of Kenya (Reviséd Edition, 1989).
52 Act No. 12 of 1997 repealing The Co-operative Societies Act, Chapter 490.
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are all appointees and officials of the Government with considerable statutory powers
of control of the operations of the co-operative society. To this extent, the
Government would still be in control of the water sector.

9.7.4 Trust Corporation

A trust corporation may be registered under the provisions of the Trustee (Perpetual
Succession) Act.™®  Under this Act, trustees who have been appointed by any body
or association of persons established for any religious, educational, literary, scientific,
social, athletic or charitable purpose, or who have constituted themselves for any
such purpose, may apply to the Minister in the prescribed manner for a certificate of
incarparation as a body corporate. The trust corporation has perpetual succession,
can sue and be sued in its own name, and can hold movable and immovable
property and any other interest belonging to or held by any person(s) for the benefit
of the trust. New trustees may be appointed to succeed those deceased or retiring.
Besides, the trust would enjoy considerable autonomy, but be accountable to the
stakeholders in the operations and management of the project. The board of
trustees stands in a fiduciary relationship with regard to the stakehoiders on whose
behalf they manage the trust corporation.

A detailed analysis of the above options are presented in Table 9.1 helow.

53 Chapter 164, Laws of Kenya (Revised Edition 19819.- 23
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9.8 Recommended Institutional Options and Lega! Implications

In the light of the above analysis and the requirements of both the Government of
Kenya and JICA, the registration of a trust corporation to take over the water supply
and sanitation services would be the best option. This option not only meets the
requirements of the two parties but also presents fewer logistical and operational
problems.

The legal requirement will be as follows:-
(a) Application for registration in the prescribed form accompanied by,

(b) A statement of the objects and constitution of the trust concerned, eg. to
take over and operate the Mumias water supply service, to enter into an
agreement for the lease of any assets and equipment, to impose and charge
tariffs for the supply of such services, to employ such personnel or such terms
and conditons as may be deemed necessary, to formulate working
arrangements for the effective and efficient operation of the water supply, to

acquire and hoid such property as may be necessary for the discharge of its
functions, etc;

{(c) A statement and short description of the property or interest therein which at the
date of application is held or intended to be held by the trust;

d A statement as to whether the trust concerned is a society registered or exempt
from registration, or is incorporated under the Companies Act;

(e) The names and addresses of the trustees;

(f) The proposed title of the corporate body, of which the words “trustees” and
“registered” shall form part, e.g. THE REGISTERED TRUSTEES OF ——-
(TOWN) WATER SUPPLY SERVICE:

'(g) The proposed device of the common seal; and
(h) The regulations for the'custody and use of the common seal.

Under the constitution in (b) above, provisions can be made for the number of
trustees to be registered and how these may be appointed do as to be representative
of all the stakeholders.

Organizationally, the Board of Trustees will have the overall management of the trust
in order to ensure efficient delivery of services to the consumers. To this extent, it
will be its responsibility to hire the management staff and such other personnel as
may be required. To ensure transparency and accountability, the Board of Trustees
will be expected to consuit regularly with the major stakehoiders on the progress
achieved in implementing the mandate of the Trust. This consultative process will be
provided in the trust instrument.
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9.9 Institutional Framework for the Proposed Mumias Urban Water Supply
Service.

In this section we develop the organisational structures and operating mechanism for
the Trust Corporation, which is the recommended institutional and legal option for
Mumias Urban Water Supply Service.

9.9.1 Organisational Structure

The proposed institutional framework comprises the following structures: -

(a) The Board of Trustees (BOT)
(b} Management

The role of these structures is now defined.

9.9.2 Board of Trustees

The Board of Trustees will be the governing body of the Trust Corporation. It will
acquire and manage assets on behalf of the stakeholders; and will be responsible for
policy guidance and the strategic direction of the Trust Corporation. The Board of
Trustees will be appointed from the current stakeholders of Mumias Urban Water
Supply. Major stakeholders are:

(a) Mumias Municipal 'Council;

(b) District Water Officer (DWOQ);

(c) Major consumers, especially the co-Operétive societies , business enterprises
and institutions (educational and health);

(d) Development partners:

(e} Religious organisations;

f Community water projects;

(g} District Social Development Officer (DSDO)

The initial appointment will be facilitated by the Inter-Ministrial Core Team.
Thereafter, replacement within the Board of Trustees shall be effected by the
Trustees themselves on the basis of agreed procedure. This renewal process will be
detailed in the constitution of the Trust Corporation.

Other provisions enshrined in the constitution of the Trust are:

(i) That the n_umber of trustees shall be bet_ween 5-7;
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(i) That Government representation shall be provided in BOT to safequard public
interest;

(i)  That BOT can co-opt, for particular purpose, an expert on issues of relevance
to the Trust or beneficial to the advancement of the interests of the Trust;

(iv)  That the Board of Trustees shall convene a stakeholders consultative forum
every year to keep stakehoiders closely informed of the progress in the affairs
of the Trust Corporation.

The specific duties of the Board of Trustees are:

{a) Tolease and/ or acquire and own assets on behalf of the stakeholders:

(b) To appoint the General Manager and senior managers of the Trust Corporation
and to fix their remuneration; '

(c) To approve the organisational structure and the establishment level of the
management and operational staff,

(d) To approve policy and strategy of the organisation;
(e) To approve the capital and operating budgéts of the Trust Corporation;
() To monitor management performance in accordance with the agreed plans;

(@ To prepare and submit reports to the Stakeholder Council in the manner
‘ provided by law and the Trust [nstrument.

9.9.3 Management

It should be noted that the Trust can operate the water supply and sewerage system
in the Town. Alternatively, the Trust can contract out this function to a private
-operator. In the event the BOT decides to manage these services, it will appoint
senior members of the Management Team.

These are:

(a) The General Manager
(b) The Technical Manager
(¢} The Commercial Manager

Other positions will be approved by the BOT but will be recruited by the Management
Team. The high level organisational structures of the Trust Corporation are illustrated
in Fig. 3.1.



Fig. 3.1: High level organisational structures for Mumias Water Supply Service.

Board of Trustees

General Manager

Technical Manager Commercial

Mapager

The General Manager: will be responsible for all aspects of the manégement and
operations of the Trust Corporation. These inciude policy and strategy formulation for
BOT approval and subsequent implementation after BOT approval.

The Technical 'Manager: will be responsible for operations and maintenance: and
assets replacement for efficient supply of water and sanitation services.

The Commercial Manager: will be responsible for billing and revenue collection;
accounting and financial management of the Trust Corporation. He / She wili also
approve water supply connections and oversee customer service standards.

9.9.4 Syndication of Water Supply and Sewerage Services Management

It is quite possible that some of the smaller towns could derive economies of scale
from syndication of the water supply and sewerage services management. This

essentially means forming a management company to manage the water and
sewerage services in two or more local towns.

The propasal to form a trust corporation on a syndicated basis must be seen against
the need to ensure that stakeholders in the "catchment area” of the local town have a
common interest in water and sewerage issues that directly affect them. It is unlikely
that stakeholders in different local towns could show a common interest that would
sustain the formation of a Water and Sewerage Services Trust Corporation
encompassing these different towns. In the event, therefore, where syndication could
be a feasible option in the management of the water and sewerage services, this
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should be confined to the operational management aspects. In effect, therefore,
Water and Sewerage Trust Corporations in the concerned local towns could contract
out the operations and management of the water supply and sewerage services to a
professional private sector operator. This is a feasible option in areas where
expertise in the management of these essential services is limited. It is also a more
practical and simpler solution than the formation of a management company by the
Trust Corporation in the local towns. The latter is likely to suffer from over-
politicisation of the leadership and management role of such a company.

9.9.5 Operating Mechanisms

The operations of the Trust Corporation will be as follows:

(a)

(b)

(c)

The initial appointment to the Board of Trustees will be facilitated by the
Interministerial Core Team. Appointment will be from current stakeholders and
will include Government representation. A woman representative should also be
appointment. Subsequent appointments to fill vacancies in the BOT shall be
provided in the constitution of the Trust. The relevant provision shouid allow
BOT to renew itself by appointing replacements from specified stakeholders. To
obtain ownership and support of stakeholders to the proposed Trust and the
appointment thereof, a sensitization and consensus building workshop involving
major stakeholders should be held before the Trust Corporation is registered.

The Board of Trustees wili “hire and fire” the Senior Managers of the Trust
Corporation. The BOT can also contract out the management of the water
supply and sanitation system to a private operator. BOT must, however, ensure
that the services of the Trust Corporation are not harmed by such an
arrangement and will ensure that safeguards are in place to provide services in
a sustainable manner. The BOT will own or lease assets and properties on
behalf of the Trust Corporation and will enter into contracts with third parties.
The BOT will sue and be sued on behalf of the Trust Corporation.

The management (and / or management ageni) will manage the day to day
operations of the Trust Corporation. Management will be accountable for their
performance to the Board of Trustees through regular reports and meetings of
the Board of Trustees.



10.0 FINANCIAL, ECONOMIC AND SOCIAL EVALUATION

10.1

10.2

INTRODUCTION

This section provides the financial, economic and social evaluation of
Mumias Urban Water Supply. The financial viability analysis is only useful
for indicative purposes only. It is contended that projects of this nature

should rely more on economic and social viability. These two aspects are
given more emphasis in the evaluation.

INSTITUTIONAL MANAGEMENT COSTS

To obtain the desired results from the rehabilitation of the Mumias water
supply, there will be need for a new institutional arrangement. This will be
supported by a change in management style. This involves substantial
investment, which is taken as part of the cost of the project. The financial
costs of undertaking this exercise are summarised in Table 10.1.

Table 10.1: Mumias Institutional Development Costs

LR LUy

ASaanisn 50

Ho'ld éensus builngv , (a] Travel feffeshments an T 50,00
workshop honorarium for 50 participants
at SH. 5,000 /= per participant
(b) Consultants facilitation 700,000
costs and travel
(¢} Transport and related 200,000
expenses for ministry staff
2 Develop and register the trust (Legal and follow up effort 50,000
instrument
3 Management Contract Appoint focal expert to support the 52,800,000
institutional rehabilitation process for the
3 year period
4 (2) Identify water Standard infrastructural valuation 5,000,000

supply and sewerage procedures
infrastrycture and
estimate cost

(b} Identify and vaiue
other assets.

5 Develop staffing and financial|25 working days at kshs. 40,000 per| 1,000,000
plans for the new organizationiwiday

6 Develop operations manual  [20 working days at Kshs. 30,000 per 600,000
day

7 Operational Support Vehicles, motor cycles, computers and
software, office equipment

8 Provide initial working capital |Average annual billings for the last 3| 3,000,000

to the new arganization years
Sub - 63,600,000
total
Contingency {(10%) 6,360,000
Total| 69,960,000
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10.3

It is contended that the key problem in the town's water supply system is
management weakness. Institufional support is recommended as the

foundation of improving the nature and efficiency of management.

WATER TARIFFS

The scheme is subject to the tariff regime legally set by the Minister of

Water. The legal tariffs are as indicated in the Table 10.2.

Table 10.2: Urban Water Tariffs

-

PART | - GENERAL Charge
(Kshs.)

(&} Wher¢ no meter is installed, a monthly charge of 200

(b} Where a meter installed, the charges will be as

follows:

(i} Where the amount of water sold through the meter in any one month does not

exceed 10 cubic meires (minimum charge) 200
(i) Where the amount of water sold through the meter in any one month is more

than 10 cubic metres but does not exceed 20 cubic metres, the charge per cubic

metre in excess of 10 cubic metres 25
{iii) Where the amount of water sold through the meter in any one month is more

than 20 cubic meires but does not exceed 50 cubic metres, the charge per cubic

mefre in excess of 20 cubic metres 30
(v} Where the amount of water sold through the meter in any one month is more

than 50 cubic metres but does not exceed 100 cubic metres, the charge per cubic

metre in excess of 50 cubic metres 45
{v) Where the amount of water sold through the meter in any one month is more

than 100 cubic metres but dees not exceed 300 cubic metres, the charge per cubic

metre in excess of 100 cubic metres 75
(vi} Where the amount of water sold through the meter in any one month is mare

than 300 cubic metres the charge per cubic metre in excess of 300 cubic metres 100

<) Where water is sold through a meter at a kiosk, the charge per cubic metre 19

d) Where water is sold by retail at a kiosk per unit of 20 fitres or part thereof, the

charge per P

e} For the bulk sales to an undertaker for resale, the charge per cubic metre 15

PART Il - BOARDING SCHOOLS Charge

1. A school with a permissible water demand not exceeding 800 cubic metres per

month, the charge per cubic metre 20

2. A school with a permissible water demand not exceeding 1200 cubic metres per

month, the charge per cubic metre 25

3. Any other learning institution with a permissible water demand of 1200 cubic

metres per month, the charge per cubic metre 25

4. The charge per cubic metre of water consumed in excess of permissible water

demand 45

Source: Kenya Subsidiary Legislation, 1899: Legal Notice No, 174

The tariff applies only to those who have formal access to water. Those
with no access to water and who acquire water from vendors pay about
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10.4

10.5

10.6

Ksh10.00 per 20 litres or Kshs 500 per m®. This, for all practical purposes,
is a very high charge and has a dramatic effect on the household
disposable income. A computation based on the water consumers’

distribution and billing in Mumias gives an average billing of Kshs22.87 per
m?2,

FINANCIAL COSTS OF REHABILITATION

The financial costs for rehabilitation works for Mumias water supply amount
to Kshs.206,753,880. These are composed of the cost of rehabilitation
water supply amounting to Kshs.95,559,480 (Table 4.4), sewerage
rehabilitation cost of Kshs.41,234,400 and those of institutiona! reform
amounting to Kshs.69,960,000 (Table 10.1).

ECONOMIC COSTS OF REHABILITATION

The economic costs for the rehabilitation of Mumias water supply have
been taken to be the total financial costs plus the incremental costs for
households to connect to the mains. An average of 2,500 additional
households will be connected at the cost of Kshs.1,500 per household. The
resulting additional costs will be Kshs.3,750,000 bringing the total
economic costs to Kshs.211 million.

FINANCIAL BENEFITS FROM REHABILITATION

The main benefit of the rehabilitation plan will be institutional strengthening
of the town's water supply system. This will result in enhancement of
management. The observable outcomes will be increased water supply,
reduction of water losses and improvement in the revenue collection
efficiency. The benefits will accrue under the following assumptions:

1. The management Consultant is in place at the beginning of Year 1 and
invoived for it period of 48 months.

‘2. The distribution network and metering would be rehabilitated/replaced

during the first year of the management involvement.

3. Staff levels, remuneration and requirements are as proposed by the
recommended Mumias organization chart.

4, The working capiiai to kick-start the process is available.

5. The appropriate infrastructure to support operations (transport,
computers and software requirements and office space) is available.

The benefits will occur as summarized in the following paragraphs.

10.6.1 Revenue from Extra Water Sold

The scheme is designed to produce an average bf 1,670 m® per day. It
currently produces 706 m* per day. Projected demand will reach 23 514 m°
per day in 10 years. increased management efficiency with rehabilitation
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will improve water production to design capacity from the third year of
rehabilitation. This will improve water revenues by an average of Kshs.1.7
million per annum.

10.6.2 Reduction in Unaccounted for Water {UfW)

The average UfW has been determined to be 51.97%. Assuming that the
management consultant has the piping system replaced/repaired and the
billing under control within the first year, this should result in Ufw being
reduced to 25% during year 1 and 2 and then sustained to not exceed
20% during years 3 — 7, then to 10% during years 8-10.

‘Reduction in UfW will result in revenue improvement averaging Kshs.9.8
million per annum using the current average tariff rate of Kshs.22.87 per m*
in Mumias.

10.6.3 Improvement in Collection Efficiency

Collection efficiency for the last three years averaged 18.39%. No change
is anticipated in the first year. Improved collection efficiency to 87% in year
2 is expected as a result of improved services. The efficiency will change to
95% as the billing system is enhanced through computerization from year 3
to 10.

Improved collection efficiency will improve cash flows by an average of
Ksh.28.4 million per annum.

10.6.4 Improvement in Sewerage Coverage Revenue

No'beneﬁfs are caiculated from this source since the cument sewerage
coverage is negligible and confined to one small estate.

10.7 ECONOMIC BENEFITS FROM REHABILITATION

in identifying the benefits, the way to be consistent and accurate is to ook
at all pecpie conceivably affected by the program and ask how much better
off they will be as a result of the expected water and sanitation
rehabilitation exercise in the town. In order to give a precise estimation of
the social benefits accruing to each individual category, a number of
assumptions are made in each approach.

The major focus for this study is on three broad categories of social
benefits that are assumed to accrue to the household within a situation of
an improved water and sanitation system. These are:

. Socialleconomic benefits (hereby referred to as opportunity costs) of
alternative uses of time previously used for fetching water by the
household over a long distance.

« Social benefits enjoyed by the household due to better health for water
users and their families.

« Social benefits accruing from a reduction in heaith costs.
: 10-4






(1)  Valuation of economic benefits of time saved.

The methodology used in the calculation of these benefits is founded on a
number of assumptions. These assumptions include;

i.  The minimum amount of water required by each household to meet
basic sanitary requirement is 100L per day. Therefore at the cost of
Kshs 10 per a 20L jerrican of raw water, they would have to spend an
average of Kshs 50 per day on water.

ii.  Assuming that the water source is one km away, it means that it would
take on average a minimum of 30 minutes per trip to fetch a 20L-
jerrican of water. Consequently, to get the minimum daily water
requirement of 100L (i.e. 5x20L-jerricans) it would take 2.5 hours.

iil.  Assuming that a household earns an average minimum daily wage rate
of Kshs 150 for an eight-hour nommal working day, it is then possible
to calcuiate the opportunity cost of fetching water in terms of man-
hours spent and converting this to money units. The loss is (2.5/8 x
Kshs 150) = Ksh.47 per household per day. The annual total loss per
household is Ksh.47x365 days = Ksh.17,155.

(2) Economic benefits of better health for users and their families.

In analyzing the benefits accrued to an individual, the study considered the
opportunity cost of falling sick due to a water and sanitation-related
problem.

Given the health data on Mumias (the study, however, from the outset
acknowledges lapses in data capture), on average, each household losses
50 productive days due to the debilitating effects water related ailments.
Assuming a mean daily average wage rate of Kshs.150 per person per day,
it then follows that the total loss per household will be Kshs.150*50 =
Kshs.7,500 per annum. This is the benefit that would accrue to the users
with improvement in water delivery.

(3) Economic benefits from reduction in Health costs.

According to the findings of the Welfare Monitoring Survey Il of 1994, the
budget share of household income spent on health care is 1.8%. Assuming
that 80% of this income goes to sanitation related ailments, and given that
the average mean monthly household income for Mumias is Kshs.3,707.80,
it impligs that each household spends Kshs.80.07 on this type of ailments
per month. The total expenditure per household in the town is Kshs.60.07 x
12 = Kshs.720.80 per annum.
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10.8

10.9

(4) Summary of Economic Benefits derived for Mumias Town

Nature Benefits Benefits Derived
Per Household per
annum (Kshs)

Economic benefits of time saved from fetching 17,155

water from source

Economic benefits of better health for users and 7.500

their families

Economic benefits in reduced health cost 721

Total benefits per househoid per annum 25,376

ABILITY TO MEET O&M COSTS

The water supply will be able to raise enough incremental revenue to cover
operating and maintenance costs. The net contribution margin is projected
to average Kshs.22.4 million per annum.

FINANCIAL EVALUATION

'Preliminary evaluation of the proposed water supply rehabilitation project

should be undertaken in compliance with the financial and economic
viability of the project. The overall results of the financial evaluation of
Mumias town water supply scheme are summarized in Table 10-3. An
average discount rate of about 4%, which reflects the current cost of soft

loans to Kenya is used for the evaluation. The base evaluation is for a
period of 10 years.

Table 10- 3 Financial Evaluation of Mumias Town Water Supply

Financial Evaluation

FIRR NPV RER

Rate Viability Kshs. Viability Viability

0% NIV NV 1.000 NIV
(25,266,120)

NV = Not Viable

The results of the financial evaluation given in the Table 10.3 indicate that
Mumias town water supply is not financially viable, based on the current
tariff and a 10-year project life. The NPV of Kshs.(25,266,120) shows that
even after rehabilitation of the waterworks, the scheme will not be able to
recover the initial cost of the investment by year 10.

The financial intemal rate of return (FIRR) is 0% and below the hurdle rate
of 4%. The revenue — expenditure ratic (RER) is 1.000 mducatmg the
project is fully able to cover all its costs.
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However, as the results of the sensitivity analysis below indicate, the
results need to be interpreted cautiously.

10.9.1 Financial Sensitivity Analysis
It is generally agreed that evaluation a water utility over a ten-year period
may be too ambitious. Most water utility investments are expected to
indicate positive returns from 25 to 30 years after investment. In this case
the project was financially evaluated using the following scenarios:
Case 1: The project is has a life of 15 years

Case 2: The project is has a life of 15 years but costs increase by 15%
(Investment + O&M)

Case 3: The project is has a life of 15 years and is financed by Grant

In carrying out the above analysis we assume that the cash flow at the end
of year 10 is maintained in the additional periods. The resuits of this
analysis are presented in Table 10.4

Table 10.4: Financial Sensitivity Analysis for Mumias Water Supply

Base Case|Case1 Case2 Case3
Project has |Project has a |Project has a life [Case 1 but Project
a life of 10 |life of 15 years |of 15 and financed by Grant
years Investment Cost
and O&M increase
by 15%
FIRR 0% 8% 3% 8%
NPV 43,141,495 | (12,548,386) 113,820,140
(25,268,12
0)
RER 1.0002 1.2496 1.0866 1.2496
NV NN NV FV
- INIV = Not Viable
FV = Financially
\iable

The project becomes financially viable immediately the more realistic time
frame of 15 years is adopted, with a very encouraging return of 8% and a
Net Present Value of Kshs.41,141,495. The project is also viable when
financed by Grant. The project may, however, be sensitive to cost
changes. :
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10.10 ECONOMIC EVALUATION

10.11

The resuits of the economic evaiuations are summarized in Tabie 10.5,
which shows that the rehabifitation costs for Mumias Town Water Supply
are justifiable with a fair acceptable economic rate of return. An average
discount rate of about 4%, which reflects the current cost of soft loans to
Kenya is used for the evaluation.

The project is evaluated using:
(a) a rate of EIRR (Economic Rate of Return)
(b) a value of NPV (Net Present Value)
(c} aratio of CBR (Cost Benefit Ratio)

Table 10- § Economic Evaluation of Mumias Town Water Supply

Economic Evaluation
EIRR NPV CBR
Rate Viability jKshs. Viability Viabiiity
30% EV 175,521,255 EV 0.591 EV
Economicalty
EV = Viable

The project is economically viable with a high EIRR against the hurdie rate
of 4%. The positive NPV value of Kshs.175,521,255 makes the project
economically very attractive. The project is also able to cover its costs
comfortably with a cost-benefit ratio (CBR) of 0.581.

ECONOMIC SENSITIVITY ANALYSIS

An economic sensitivity analysis was performed to determine whether
changed circumstances would affect the viability of the project. The
following assumptions have been made for the sensitivity analysis.

Case 1: Investment costs increase by 15%
Case 2; O&M costs increase by 15%
Case 3: Both investment costs and Q&M increase by 15%

The results of the sensitivity analysis are presented in Table 10.6.
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Table 10.6: Economic Sensitivity Analysis for Mumias Water Supply

Base Case Case1 Case2 Case3l
Increase tncrease O&M byiincrease both costs
Investment Cost|15% by 15%
by 15%
EIRR 30% 22% 27% 20%
NPy 146,440,284 156,418,557 127,337,586
175,521,255
CBR 0.591 0.641 0.629 0.680
EV EV Ev EV
Economically
EV = Viable

The project is economically viable under all the given conditions. The project
economically stands well against any changes in investment and operating
costs and is viable under all circumstances.

10.12 SOCIAL EVALUATION

~ There is no doubt that society values water due to its effect on social
welfare. in this study the two main issues considered were full time
avaitabiiity of clean water and the impact of water on public sanitation and
health. Residents in the urban area were requested, through a rapid
assessment survey, to specify the relative importance they attach to each
of these two aspects.

In all the cases, full ime availability of clean water was considered to be of
very great importance, with a weighting of 82% by residents surveyed. The
residents were willing to pay a higher tariff to have availability of water
guaranteed. This means that it might be probabie for tariff increases to be
justified and hence enhance the financial viability of the project.

The residents were quite clear in their minds that clean water impacts
positively on public sanitation and health. On health issues, the response
indicated that 87% of disease incidences suffered at the local level should
be eliminated by the supply of clean water. Again, residents were willing to
pay a premium to mitigate against the health effects of non-availability of
clean water.

16-10



11

11.1

11.2

11.3

11.4

IMPLEMENTATION PROGRAMME FOR PROPOSED PLANS
PROGRAMME

WATER SUPPLY REHABILITATION

The proposed implementation schedule for rehabilitating the Mumias water
supply sysiem is given as Figure 11.1 and is planned to be executed in
parallel with the proposed rehabilitation of the wastewater system.

WASTEWATER AND SANITATION REHABILITATION

The proposed implementation schedule for rehabilitating the Mumias water
supply system is given as Figure 11.1.

UTILITY MANAGEMENT PLAN

The proposed impiementation schedule for utility management of the Mumias
water supply and sewerage system is given as Figure 11.1.

LEGAL AND INSTITUTIONAL FRAMEWORK

11.4.1 Implementation and Road Map for Recommended Institutional Form

The transitional arrangements from the current ownership and operation of the Urban
Water Supply to the operations of the Trust Corporation will be structured as follows:

(a)

(a)

Develop consensus among important stakeholders on the proposed approach
to the operations of Mumias Urban Water Supply Service (the Trust
Corporation). This is best achieved through a stakeholder workshop.

Appoint members of the Trust from identified stakeholders

Prepare the constituting instrument for Mumias Urban Water Supply Service.
This can be done concurrently with activities (a) and (b) above. Registration,
however, must await stakeholder consensus. On achievement of consensus on
the proposed approach, present the Trust Instrument and registration forms to

the Registrar of Trusts at AGs Chambers and ensure registration of the Trust
Corporation.

Concurrently with (a), (b) and (c) above, carry out an inventory of the water
supply system infrastructure of Mumias Urban Water Supply System. Assign
estimated value to these assets. Carry out a valuation of all other assets of

Urban Water Supply including equipment, vehicles, furniture, fittings and loose
assets,
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{e) Develop organisational structures and staffing plans for the new organisation;
(fy Complete the financia! plan for the new organisation;
(g} Agree on:

(i) Lease, transfer or sale of infrastructural assets and other assets by GOK
and Mumias Municipal Council to the Trust Corporation;

(i)  Transfer or recruitment of the existing staff to the new organisation.
Agree also on the retirement package or the transfer within the Ministry
of staff not absorbed in the new organisation;

(i)  Arrange financial support to the new organisation.

(g) Develop the operations manual for Mumias Urban Water Supply and Sewerage
Services;

(h) Ensure all the assets, staff and financial resources are in place in the new

organisation (necessary transfers / acquisitions made)

These activities and time frames are illustrated in Table11.1
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11.5 FINANCIAL PLAN

11.5.1 Business Plan

The summarized business plan for Mumias town is given in Table 11.2. The
specific feature of interest is that the utility will be able to fully cover its
operating and maintenance costs. The plan also indicates very health net cash
flows from year to year. If these are re-invested into the system, then the
residents of the town can be guaranteed a reliable water supply for many
years to come. However, the achievements of the predictions indicated in this
business plan are strictly contingent upon there being the appropriate
institutional framework for the town. This will call for a change in management
style and structures that will facilitate the delivery of the set intent.

11.5.2 Financing Plan

it is assumed that the rehabilitation costs will be composed of four
components: Institutional Strengthening, Professional Input for works, Water
Supply and Sanitation. These financial costs of the project are assumed to be
incurred as follows:

Table 11-3: Financing Plan - Mumias Town Water Supply

Year 1 2 3 4 Total
Kshs Kshs Kshs Kshs Kshs

Institutional Development

Costs ' 26,400,000| 14,520,000| 14,520,000| 14,520,000] 69,980,000

Consultancy Fees for _

Works (20% of works) 5,465,214/ 11,399,490 4,559,796| 1,374 480| 22,798,980

Water Supply

Rehabilitation 23,889,870| 39,816,450| 15,926,580 - 79,632,900

Sanitation Rehabilitation | 3,436,200/ 17,181,000 6,872,400| 6,872,400| 34,362,000

Total Overall Project Cost | 59,191,284 82,916,940| 41,878,776| 22,766,880 206,753,880

The total cost of rehabilitation is Kshs.207 million approximately. These costs
are spread over a four-year period.

The working capital and the institutional set-up costs must be availed at the
beginning of the rehabilitation plan.

It should be noted that the financial evaluation has been based strictly on the
cost of rehabilitation.
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121.2

121.3

121.4
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CONCLUSIONS AND RECOMMENDATIONS

WATER SUPPLY REHABILITATION

Existing water supply system

Mumias water supply scheme is operated by MENR through the divisional
water office. Supply is from the Lusumu River to the south of the town.

Water undergoes full treatment before being pumped to the town for
distribution.

Shortcomings of existing system

. Raw water is soft with a low alkalinity.

. High aluminium sulphate dosages are being applied, without dosing
soda ash (or lime) for pH correction, resulting in aggressive product
water.

. The air scour blowers are broken, reducing filter washing efficiency.

. Inadequate laboratory facilities to monitor the treatment process.

. Water production is not metered. |

. Treatment capacity is not sufficient fo meet demands.

. Out of three instalied clear water pumps, only one works.

. Storage capacity is inadequate.

. Distribution pressures are low.

. There are only seven consumer connectidns with working flow
meters.

El Nifio Emergency Project

No works are being carried out on the Mumias water supply infrastructure.
Other works and projects

There are none.'

Rehabilitation requirements

The study TOR specifies that rehabilitation comprises refurbishment of

existing facilities to current production levels only. There will be no
expansion works under the rehabilitation phase.
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The proposed rehabilitation measures are:

* *

Make provision for dosing soda ash (or lime) for pH correction and
stabilisation.

Replace the broken air scour blowers.

Re-equip the laboratory so the treatment process can be properly
monitored.

Replace the clear water pumps to match treatment capacity.
install flow meter so that water production can be measured.
Increase storage capacity to match water production.

Install transfer pumps at the storage site so the distribution system is
supplied from elevated storage rather than ground level storage.

install consumer meters at all connections.

Provide appropriate office facilities and equipment.

12.1.6 Rehabilitatibn costs

The estimated cost of rehabilitating the Mumias water supply system is
Kshs 95,559,480,

12.2 FUTURE EXPANSION OF WATER SUPPLIES

Expand treatment plant capacity.
Duplicate the clear water pumping system.
increase storage capacity.,

Reinforce the distribution system.

Extend the distribution system, prioritising high-density areas.

12.3 SEWERAGE SYSTEM REHABILITATION

12.3.1 - Existing sewerage network and sewage treatment plant

The municipal sewerage system serves only the 170 site and service
plots.

This area covers about 0.08 km? of the municipal area and serves
about 1% of the current municipal population.

The sewage treatment plant constructed in 1974 was' abandoned
due to poor construction of the outfall sewer.
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12.3.2

12.3.3

12.3.4

12.3.5

12.3.6

12.4

. Raw sewage is conveyed from the housing estate to three temporary
ponds through an open unlined drain.

. The septage from the other parts of the town is deposited into these
temporary ponds.

Conditions and performance of the existing system

) The sewerage system within the housing estate is functional.
. The degree of sewage treatment is negligible.
. The method of wastewater disposal is environmentally unacceptable.

El Nifio Emergency Project
No works are being carried out on the Mumias sewerage infrastructure.
Other works and projects

Mumias Municipal Council has commissioned a sewerage master plan, but
this has not been implemented due to lack of funds.

Rehabilitation measures

. Construction‘of'a gravity sewer outfall sewer.
. Construction of sewage treatment plant at the master plan site.
. Construction of sludge drying beds to take care of the large

quantities of septage from the on-plot sanitation facilities and sludge
from the anaerobic ponds in future,

. Divert the wastewater from the temporary ponds {o the proposed
plant and subsequent backfilling of the temporary ponds.

. Provide a proper access road to ensure septage is discharged ihto
the sludge drying beds and for purposes of O & M of the new
system.

Rehabilitation costs

The cost of carrying out the rehabilitation works is estimated to be
Kshs 41,234,400,

FUTURE EXPANSION OF SANITATION FACILITIES

A sewerage master plan for the municipality has been prepared by African
Engineering Consultants. The revised cost of carrying out the master plan
proposal is estimated to be Kshs 539,176,648. Based on the availability of
funds, the Municipality should pricritise extension of sewers in the town
centre and the expansion of the treatment plant.
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12.5

12.5.1

12.5.2

12.5.3

LLEGAL AND INSTITUTIONAL FRAMEWORK
Legal and institutional guidelines

Mumias water supply, like the other nine towns covered in this study, is
served by the Ministry of Environment and Natural Resources. The water
operator is the District Water Officer (DWOQ).

In recommending a viable institutional and legal framework for Mumias
Urban water Supply, the following guidelines were utilized: Govemment
policy on the water sector Government policy on the restructuring and
privatisation of public enterprises and the eligibility criteria for grant funding
within the sector by Government of Japan. Other considerations inciude;
sustainability of water supply and sanitation services; improved access to
community, especially women; community participation and invoivement;
speed of incorporation in view of current strict deadlines and consistency
with existing incorporation laws; - public orientation as opposed to private
sector orientation.

The legal framework for water sector management in Kenya inciudes: The
Water Act, Cap. 372; The National Water Policy set out in Sessional Paper
No. 1 of 1999; and the National Water Master Plan. The institutional
framework for the water sector involves; the Ministry of Environment and
Natural Resources; the National Water Conservation and Pipeline
Corporation; the five River Basin Development Authorities; private sector
operators and non governmental organisations;

Optiohs for Mumias Urban Water Supply

Applying these guidelines, various institutional and legal options for
Mumias Urban Water Supply were listed and expounded upon. They were:

(a) State corporation
{b) Limited liability company
{c) Co-operative society

- {(d) Trust corporation

After weighing the advantages and disadvantages of each option, and
evaluating their conformance with Government of Kenya and JICA
requirements, the formation of a Trust Corporation for Mumias Urban Water
Supply Service was propesed as the best option.

Legal requirements and Institutional framework for a Trust
Corporation

The legal requirements for creating the proposed Trust Corporation for
Mumias Urban Water Supply Service were outlined, together with an
institutional framework. The foliowing two structures were recommended:

(a) A Board of Trustees (BOT)
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12.5.4

The Board of Trustees will be the governing body of the Trust Corporation.
It will acquire and manage assets on behalf of the stakehoiders; and will be
responsible for policy guidance and the strategic direction of the Trust
Corporation. The proposed Board of Trustees will be appointed from the
current stakeholders of Mumias Urban Water Supply.

() Managemeht structures

The Trust can operate the water supply and sewerage system in the Town
or alternatively, the Trust can contract out this function to a private operator.
In the event the BOT decides to manage these services, it can appoint
senior members of the Management Team.

These are;

(a) The General Manager
(b} The Technical Manager
(c) The Commercial Manager

Implementation and recommended institutional form.

The transmonal arrangements from the current ownership and operation of
the Urban Water Supply to the operations of the proposed Trust
Corporation were outlined. The arrangements were:

Developing consensus among important stakehoiders on the proposed
approach to the operations of Mumias Urban Water Supply Service (the
Trust Corporation); appointing members of the Trust from identified
stakenoliders; Preparing the constituting instrument for Mumias Urban
Water Supply Service; carrying out an inventory of the water supply system
infrastructure of Mumias Urban Water Supply System and assigning values
to these assets; deveioping organisational structures and staffing plans;
completing the financial plan for the new organisation; agreeing on transfer
modalities; developing an operations manual for Mumias Urban Water
Supply Service; and ensuring all the assets, staff and financial resources
are in place in the new organisation.

12.6 OVERALL FINANCIAL AND ECONOMIC EVALUATION

Table 121 Mumias - Overall Financial and Economic Evaluation
(Without Sensitivity Analysis)

Financial Evaluation Economic Evaluation | Social Concerns | Overall

: Evaluation
FIRR NPV RER | EIRR | NPV | CBR Health | Water

needs | needs
NIV NIV NIV v v v vV Vv ESV
NA = Not Viable
Vv = Viable ‘ _
ESV = Socio-economically Investment Justifiable
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Table 12.2 Mumias - Overall Financial and Economic Evaluation (With

Sensitivity Analysis)
Financial Evaluation Economic Evaluation Social Concerns Overall
Evaluation
FIRR NPV RER EIRR NPV CBR | Health Water
needs needs
|V V v v v V V v ESV
\ = Viable
ESV = Socio-economically investment Justifiable

12.6.1 Financial Evaluation

The project has been assessed not to be financially viable under current tariff
regime if a 10-year period is selected. Increase in tariff, while not sociaily
undesirable, may be hindered by national considerations of uniform tariff
policy. However, the project's ability to cover more than adequately its O&M
costs is highly commendable. '

It should nevertheless be observed that the 10-year life span given for financial
evaluation might be unrealistic for utility investment. A 15-year life span is
assumed to be more to the point and over the period, the proiect is financially
viable whether financed by loan or Grant.

12.6.2 Economic Evaluation

The project is fully economically viable. From a public goods perspective, it
makes good sense to invest in rehabilitating the water and sanitation services.

12.6.3 Social Evaluation
It was found that 99% on average of the residents consider supply of clean
water a higher priority than other social infrastructure. They would also be
willing to pay a higher tariff to obtain the social benefits arising from a clean
and reliable water supply system. The project is therefore socially justified
12.6.4 QOverall Evaluation

The project, with due consideration is considered to be socio-economically
justified as provided in Tables 12.1 and 12.2.
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