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Chapter 1 Overview of Study

1-1 Background and progress

In recent years, requests for international cooperation for formulating general policies for
promoting small and medium enterprises have been increasing. However, most of the existing
cooperation programs in response to such requests involve proposing policies in specific fields, such
as financial and managerial techniques. Another approach now being tried is to analyze the economic
development of a nation and its small and medium enterprises, to theorize the corporate
development stages in that nation centering on economics, and to systematize the cooperation
methods for that nation.

An example of this kind of trial approach is a series of meetings held in fiscal 1999 by the O
Cooperation Promotion Committee for Small and Medium Enterprises Promotiond under the
auspices of the JICA Mining Development Study Department. The Cooperation Promotion
Committee discussed and concluded that a OLevel Playing FieldO for fair competition must be
furnished regardless of differences in national development stages as illustrated by the fact that some
ASEAN member nations are already forming the base for such a OLevel Playing Fieldd while other
nations are currently transforming to a market economy. Professor Itami, who is playing a major role
in studies regarding a Level Playing Field (OBal in Japanese) in Japanese management, defines the
term OLevel Playing FieldD as a Osituational framework where people participate in common events,
observe and communicate with others consciously or unconsciously, try to understand others and
cooperate with others, and share common experiencesl (IDynamism of the Level Playing Field and
Corporationsl by Hiroyuki Itami et al.). In other words, OLevel Playing FieldD is defined as an area
where management know-how, techniques, and data are accumulated and new information is also
created. This publication adopts the term OLevel Playing FieldD in a rather broader meaning, namely
as the marketplace where companies exist and conduct business. In this publication, as the
translation of UBal we dare to use the term ULevel Playing Field,0 which is the keyword among
researchers worldwide when they discuss the promotion of small and medium enterprises.
Therefore, in order to realize OBal or a OLevel Playing FieldO in a nation, the implementation of
relevant laws and regulations and establishment of a corporate accounting system and other social
systems become the starting point. Almost all of the Cooperation Promotion Committee members
agree on this view.

Meanwhile, JICA as a whole has begun to formulate the OBusiness Implementation Plans by
NationO since 1999. This publication also points out that many of the nations mentioned therein need
international cooperation in restructuring their legal system.

The current discussion on the global macro economy is mainly divided into two groups of thought.
One is the so-called ONeo Classicl group that emphasizes the micro economic market and believes
that economic growth depends on exogenous factors based on the law of decreasing return to scale.
In other words, New Classicism denies the role of active government intervention in the economy
because a change in government policy does not affect economic growth. Therefore, the government
should concentrate on keeping the increase in the money supply at a fixed rate, in response to which
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individuals will make rational decisions based on their expectations for the future. The other group of
thought is the so-called ONeo KeynesianO group, which claims that since economic growth is brought
about by endogenous technological development, the government needs to intervene in the
economy.

However, even Robert Barro, a scholar playing a major role in advocating the economic growth

theory of Neo Classicism which denies the role of government intervention in the economy, admits, [
It is not true to say that the investments and government policies play no role in a nation{s economy
when applied according to the Neo Classic model.... When the government reduces the marginal tax
rate, creates or adjusts the infrastructure, keeps commodity prices stable, and ensures laws and
contracts are properly observed, the economic growth rate will rise in the long-term.0 (OGetting It
Right,0 by Robert J. Barro). This view also emphasizes the importance of establishing the OLevel
Playing FieldO mentioned earlier, transcending the differences between the two groups of thought.
In this respect, concerning the question of what Japan can provide for acceptor nations to promote re-
instituting of the above-mentioned legal systems, most officials in the Japanese government are now
of the opinion that experts in different fields should provide recipient nations with their professional
knowledge. Actually, the OMid-Term Policies on Official Development Assistancel published in
August 1998 by the Japanese government also advocates Ointellectual assistancel for recipient
nations in formulating policies and re-instituting systems, including legal systems. JICA has already
conducted such cooperative projects in a number of nations, if we do not limit the activity to legal
systems concerning corporations. However, practical examples of focusing on re-instituting legal
systems are very few in number. Thus, in line with the aforementioned current of thought in the
Japanese government, the Mining and Industrial Development Study Department has decided to
assign an OAdvanced Intellectual Assistance and Cooperation Study Mission to a number of nations
in fiscal 2000, following the programs of the Cooperation Promotion Committee.

Currently underway development studies have no room to include Advanced Intellectual

Assistance and Cooperation programs because the terms of cooperation, etc. are limited. In new
assistance and cooperation programs, however, lawyers, accountants, licensed tax accountants, and
other qualified experts will be assigned as members of the mission to collect detailed data and
analyze existing legal systems, which will contribute to the formation and reformation of legal and
other social systems.
However, because of problems with respect to insufficient preliminary information concerning the
legal systems of nations, selection of recipient nations for such cooperation will be difficult.
Moreover, before assigning experts who will perform detailed studies, it is necessary to know what
kinds of professions are requested. Also, after deciding on the mission members, it is necessary to
collect basic data concerning the legal systems of acceptor nations to enable effective pre-mission
study preparation. Programs of other donor nations must also be examined to avoid similar or
overlapping programs.

Given this background, in fiscal 1999, it was decided to assign Project Identification Study Mission.

The mission will focus on studying the situation regarding enterprises in each country, especially
existing laws and systems concerning small and medium enterprises, actual cooperating statuses of
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other international institutions in their respective fields, and their conditionality and so on.

1-2 Purpose of study

As a preliminary stage of Advanced Intellectual Assistance and Cooperation, scheduled to start in

fiscal 2000, it is necessary to check the current situation concerning international organizations that

are cooperating with acceptor nations in promoting the institution of legal systems with respect to

corporations, and to research regarding the laws and other social systems of those nations. This

study will help to clarify the professions necessary with respect to the experts to be assigned as

members of the study mission. This pre-mission study data will also help assigned experts to conduct

efficient preliminary study preparations before dispatch.

1-3 Members of the mission

€

)

®

“4)

®)

®

Mission Leader:

Masayuki Kondo (Professor, Entrepreneur course, Graduate School, Kochi Technological
University)

Will participate in the mission visits to the USA, Britain, France, Bulgaria, Poland, and
Thailand.

Sub-Leader:

Shoji Kusuda (Planning Section Manager, JICA Mining and Industrial Development Study
Department)

Will participate in the mission visits to Indonesia and Vietnam.

Advisory:

Yukihiro Nikaido (Development and Cooperation Section Manager, Economic Cooperation
Bureau, Ministry of Foreign Affairs)

Will participate in the mission visit to Indonesia.

Technical Cooperation Policy: Akira Ikeda

(Development Cooperation Planning Officer, Economic Cooperation Bureau, Ministry of
Foreign Affairs)

Will participate in the mission visits to the USA, Britain, and France.

Technical Cooperation Policy:

Katsuro Nagai (Development Cooperation Section Chief, Economic Cooperation Bureau,
Ministry of Foreign Affairs)

Will participate in the mission visit to Vietnam.

Technical Cooperation Administration:

Shuji Tamura (Economic cooperation expert, Technical Cooperation Section, International
Trade Bureau, Ministry of International Trade and Industry)

Will participate in the mission visits to Britain, France, the Philippines, and Bangladesh.
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(7) Technical Cooperation Administration:
Hironobu Okumura (Technical Cooperation Section, International Trade and Industry
Bureau, Ministry of International Trade and Industry)
Will participate in the mission visit to the USA.

(8) Technical Cooperation Administration:
Toshimi Takigawa (Technical Cooperation Section, International Trade and Industry Bureau,
Ministry of International Trade and Industry)
Will participate in the mission visit to Thailand.

(9) Technical Cooperation Administration:
Shuhei Fujiwara (Technical Cooperation Section, International Trade and Industry Bureau,
Ministry of International Trade and Industry)
Will participate in the mission visit to Laos.

(10) Technical Cooperation Administration:
Yoko Kato (Technical Cooperation Section, International Trade and Industry Bureau, Ministry
of International Trade and Industry)
Will participate in the mission visit to Malaysia.

(11) Technical Cooperation Administration:
Koichiro Yokoo (Economic Cooperation Section, International Trade and Industry Bureau,
Ministry of International Trade and Industry)
Will participate in the mission visit to Vietnam.

(12) Cooperation Planning:
Ken Yamada (Middle East and Europe Group, Preparation Office, JICA Region Department)
Will participate in the mission visits to Bulgaria and Poland.

(13) Cooperation Planning:
Kazuki Otsuka (Southeast Asia Section, JICA Regionel Department I)
Will participate in the mission visit to the Philippines.

(14) Cooperation Planning:
Atsushi Soma (Southeast Asia Section, JICA Regionel Department 1)
Will participate in the mission visits to Cambodia and Thailand.

(15) Cooperation Planning:
Mari Furukawa (Indochina Section, JICA Regionel Department I)

Will participate in the mission visit to Laos.

(16) Cooperation Planning:
Kojiro Matsumoto (Southeast Asia Section, JICA Regionel Department I)
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Will participate in the mission visit to Malaysia.

(17) Cooperation Planning:
Hiroyuki Katayama (Southeast Asia Section, JICA Regionel Department 1)
Will participate in the mission visit to Indonesia.

(18) Research and Planning:
Gaku Funabashi (Planning Section, JICA Mining and Industrial Development Study
Department)
Will participate in the mission visits to the USA, Britain, France, Bulgaria, Poland, the
Philippines, and Thailand.

(19) Legal System:
Sachihiro Tsubakimoto (Daiwa Research Institute)
Will participate in all of the mission visits.

(20 Tax and Accounting Systems:
Takio Ohshio (Asahi & Co.)
Will participate in all of the mission visits.

(21) Small and Medium-Sized Corporation Policy:

Toru Suetake (Asahi & Co.)
Will participate in all of the mission visits.
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1-4 Study schedule

First on-site study and schedule

Day

Day of the

week

Lodging place

Komdo, Funabashi, Tsubakimoto, Crshia,
Smetabe

Chher members

Sunday

Tokys — Washington D.C.

[eda and Okumera (same as left)

Monday

Washangton D0C.

AN USAID (Micre Enberprise
D v lopment )

P NCA USA

Tetsday

A The World Bank (Privale Sector

Particapalaon in Infrasimeciure)
The: World Bank [Micro Enterprise
Davasion )

FM

Wednesday

AL
P

The Woeld Bank, LISAID

The: World Bank, Inter- Amserscan
Development Bank [Sustasnable
D welopiment Dhvigioa)

Washinglon D0, =

Diwmura (lodging a0 'Washinglon DVC.)
lkeda (Eame a2 lefl)

= Pans
A JICA France
PR OECD

CHosmura (Washingron [LE =)
lkedn {same & 18]

Tamsn {poin iter snother
confeErence)

I

Intra-massion meeting, collecting documents:

Okumura {—+ Tokyo)
lkeda and Tamora (seme as lefi)

Faris — London

I2

Group mecting

13

A.M.: European Bank for Eoconstrection and
Drevelopment
P& NICA UK

1d

Tuesday

Wienna

Whale day: EBRD (Tum Arcand
Management)

Lunch with TAM Group

London — ¥icnma

JETRO Vienna Cemier

lkeda and Tamwsra {Lossdom —)
Yamada (Tokye — Vienna)

Wednesday

Sofia

Vienna — Fofia
PM.: JICASOCY Bulgana, Embassy of
lapan

Yamada (same as lef)

Thursday

AM. Ministry of Jestice & Legi=lative
Europeas Integration, Privatization
Apgency, Accounting Firm

Ministry of Labor and Social Policy,
Apency of Small and Mediam
Enterprises,

PM:

Japamese irading firms

13

A M. Ministry of Industry
P.M.: Bulgarian Chamber of Commerce and

Indusiry
IHCASICHCY Bulgana

14

Warsrw

Sofia — Warsaw
Istra-mission mecting

15

Mesting with ¢apens

L

A M. Ministry of Economy (Departmest of
Eassaimic Pabicy Measungs)

P JRCASIOCY Poland. Embassy of lapan

17

21

Tuesday

A M. Privalization Apéncy. AMencan
Chambr of Commeres i Poland,

Ascounting Fm

Minisery of Labour and Socsl Folicy,
JIETRCY

F.
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18 12 Wednesday Warsaw A ML Ministry of [ntemvor and Administraion | Yamada (same a2 lefl)
FM: Palish Agency lor Forcign Inwesiment.
Palish Chamber of Commimense,
JICSMECY Poland, Embassy of lapam
14 3 Tharsday {inhoard Warsaw —» Fraskfurt — -
20 4 Friday =+ Tokyo -
Second on-site study and schedule
Day | Daiz | Day of the Laodging place Tsubakimota, Oshio, Suetake Orher members
week
| Jan. | Fomday Mlamila Tokyo —+ hanila Amano, Tamesra, Otsuka, Punabashi
(sama as befi)
2 11 Tuesday N & M. JICA Phillippines, Embassy of Japan -
F.M.: Asian Development Bank, Mational
Economes Development Awthonty
L 12 Wodnesday = A.M.: Board of Invesimend -
F.M.: Dopl. of Trade & [ndwsiry
4 13 Thursday - & M. Degd. of Labor & Employmond -
FM.: Degd. of Finance
5 14 Frickay = A M. Chamber of Commercs and Isdusiry .
FM.:  Accounting Firm, JICA Phillippine
[ 15 Savarday Bk Mlanila — Banghkok Tamurik (heulka, Funsbashi (Manily —
Tokye
Amand, Sokana (Tokyo — Bangkok)
T 14 Sty Ptz Peih Bangkok — Phaom Peal Amand, Sobena (same as kel
i 7 Moy " AL KA Cambssdy "
FM.: Embassy of Japan, Mamsiry of Justice
2 18 Tuesday - A& M. Ministry of Economy & Finance .
FM.: Minisiry of Planning
0 19 | Wednesday A Ministry of Social Alfabre, Labeor, "
Vocalional Trasmng and ¥oulk
Eehabilitation
P Minisiry of Commerce
] m Thursday AN Sumitoma Corporation -
PFM: Chamber of Commerce and Industry
12 21 Friday b A M. Councl Far the Developmend of -
Cambuodia
Ministry of Indusiry, Mines & Energy
FM: Accountisg Firm, JICA Cambodia
13 Iz Salurday Bangkok Phrom Penh — Bangkok Armano {Fhmom Penh —+ Bangkok)
14 3 Sunday " Arranging doimments Apano (Bangkok — Tokyo)
Komls, Takigawa, Funabashi (Tokyo —
Bangkok)
15 4 Maonday " AM. JNICA Thalasd, Embassy of Japan Kondo, Takigawa, Schema, Panabashi
PM: Thammasal Univensty, JETRO (same as loft)
[ 5 Tussday " AN Chamber af Comimense =
PML: Minisiry of Isdusiry
17 | Wednsaday = AN BIRC, Minisiry of Liabai & Sacial =
Wellare
PM: Bapanese Chamber of Commence and
Indusary, Lavw Fiem, Minksory of
Cmimence
1% F 1) Thursday " AN Mimsiry of Fendsds =
PM: Mimsiry of Commerce. Thailand-
Japan Technolegy Evaluation
Insngule
1% o Friday - AM. Accowsting Firm =
PM: JICA Thailend
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20

Vienliane

Bangkok — Viestiane

Kondo, Takigewa, Sohema, Panabashi
{Bangkok —+ Tokyo)

21

Arranging decuments

Amano, Fupears, Punukawa (Tokyo —
Y eentiane)

i

A8
P

JICA Laos, Emhassy of Japan

Mfarasiry of Indesiry & Handicrafi.
Accommting Firm

Amano, Fupwara, Pemkawa (same as
befith

I3

AL
P

Mamstry of Trade & Tourism

bfamstry of Fimance, Cooperation &
Inwesimenl Commissicn

‘Wednesday

AL
P

Bank of Lax FOR
Manisiry af Labor & Sccial Wellan:

25

AL

FM:

Chariber al Commerce and Indusiry.
Mational Econcanic Bessarch
Institutes

Mlmistry ol Justss

AL
[0

LUMDF. Accountimg Firm
JICA Lacs

Fr

Saturday

Bangkok

Vienane — Banghok

Ammane, Fupwars, Pekawas (Vicnlians
— Basghok), Temura (Takyo —
Basgkak)

2R

Sundiy

Dacca

Hanghkok =+ Dacca

PhL:

JICA Bangladesh

Amano. Fuprwara, Perukawa (Bangkok
— Tekyol
Tamwm {Bangkok — Daccal

A

PAL:

Embassy of Japan, Ministry of
Finance

Mintsiry of Planning, Ministry of
Induscries, Minisiry of Finance

Tamam {=ame 2= lefi)

Twezday

A.M

P.ML:

Bowd al lavesmen, Ministry of
Labar & Employmenm
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Chapter 2 Promotion of Small and Medium Enterprises and Systems

2-1 Promotion of small and medium enterprises and framework of the system (laws, outline of
systems, changes and influences on enterprises)

As stated in Chapter 1, Background and progress, instituting legal systems around the corporation
is needed to prepare an environment for re-instituting Level Playing Field. This chapter describes
mechanisms that individual laws and other social systems are related to, and influence, corporations
and corporate activities.

2-1-1 Legal systems

Appropriate Level Playing Field must be provided for corporations, especially small and medium
enterprises, to achieve and maintain their sustainable growth, progress of economic society, and
employment. Furthermore, in order for fair competition to play an effective function in Playing Field,
both opportunities to participate in Playing Field and freedom of participating in Playing Field must
be secured.

More specifically, Playing Field means “ Institutional Infrastructure,” and providing fair
competition in Level Playing Field means “ forming institutional infrastructure.” And there must
be a legal system that can predict economic and social effects to which activities of individual
corporations are related. In other words, Level Playing Field requires that a legal system, the core of
the institutional infrastructure, must have been instituted; that its execution must be guaranteed; and
that legal stability must have been established.

Establishing business corporations and business licensing system, etc. will be a focal point for
corporations to “ participate in Playing Field.”

The focal point of free activities in Playing Field is to form a legal system that secures contract
fulfillment, fair competition, and corporate governance. Moreover, minimum restrictions on business
activities, material purchase, personnel recruitment, and level of taxation and customs that do not
retard corporate desires for activities in gaining profits are also important. To secure these
protections, re-instituting and fair enforcement of a contract law, trade law, corporation law, business
control laws, competition law (anti-monopoly law, unfair competition prevention law, etc.), law of
intellectual property rights, taxation law, and so on are required.

Besides the law of guaranteeing “ Participation in Playing Field,” a law on Exiting from Playing
Field as well is required to promote venture spirit and risk taking activities. In other words, easy and
reflective participation in and exit from Playing Filed is important. That is, re-instituting a legal
system that corporations and corporate management can take risks is required and, therefore, a
bankruptcy law must be formed from this viewpoint.

In order to secure free activities for corporations, “ currency” in diverse fields must be
guaranteed. Re-instituting the bankruptcy law will lead to promoting the “ currency of corporations.”
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Opening and closing rates of corporations can be a major factor to indicate economic dynamism from
the viewpoint of “ currency of corporations.” In order to enhance “ currency of personnel,” a
labor law must be re-instituted. Likewise, in order to enhance “ currency of materials,” deregulation
in domestic business and re-instituting import and export related laws are also becoming important.
Moreover, re-instituting a competition law, law of intellectual property rights, and technical transfer
law will lead to the enhancement of the “ currency of technologies.” All of these re-institutions
must be carried from the viewpoint of “ currency of inter-nations.”

Based on the understanding the aforementioned, the following points must be considered for legal
re-institution in transfer economy nations and developing nations that accept legal studies carried by
JICA.

1) Before re-instituting a legal system, the orientation of the law is important as a prerequisite.
Moreover, what is required to satisfy a sufficient condition is re-instituting enforcement laws. In
this context, governmentCs law enforcement ordinances play a very important role, sometimes
more important than re-instituted laws, because they becomes the actual laws.

2)Laws that are considered necessary in accordance with the principles established in modern
laws, such as the principle of legal accusation and penalty and the principle of legal taxation,
laws whose necessity are clearly stated the constitution, the supreme canon, and other laws and
regulations that have direct relationship with basic rights of people which should be instituted
pursuant to the idea of the constitution are necessary to be instituted like other ordinary laws.
However, depending on the purpose of the law, government ordinance and the like alone are
enough, and effective rather than the legislation. Therefore, before engaging in legislation, the
necessity, purpose, and possible enforcement system for the intended law must be sufficiently
discussed In other words, depending on the object to be regulated and the situation, a practical
consideration will be needed for Oreservation of law.”

3)In the course of legislation, whether the content of the law is applicable to the development
conditions of the economic and society of their own nation must be examined in detail. This is
because a compelled legislation and a longer period for the legislation will make people less
understood of the law, leading to difficulty in enforcing the law.

4)In case that laws of other nations are referred to, it is necessary to make detailed examination on
whether referred laws are functioning well as well as on social, economic, and political systems
together with their historical and cultural backgrounds. In this regard, the history of OPandect
Arguments® in Japan, which occurred once in the course of Osuccession of law* from Europe,
can be a good example for your consideration.

5)In securing smooth enforcement of laws, it is natural to consider re-instituting a judicial system,
together with the enforcement regulations and orders under enforcement ordinances.

[Reference]
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[Reservation of law]

Is a part of the legal administrative principles, and indicates that the administrative right may not
be executed without the legal foundation. This principle, however, does not mean that all of the
administrative activities must have legal foundation. According to an existing popular view, an
administrative activity needs the legal foundation only when it infringes the right of individuals or
freedom. Therefore, no concrete legal foundation is required when the government administration
engages in a beneficial activity for people. Practical administrative work also depends on this
principle. (Glossary of Jurisprudence, published by Yuhikaku)

[Succession of law]
Means to accept laws of other nations. A law transferring nation is called a Olaw mother nation
“ and the nation that accepts laws from other nations is called a Olaw child nation,” and both
nations are in the same legal lineage of system. The legal lineage is categorized into legislative
succession and judicial succession, and whole succession and partial succession. For example,
Japan once accepted laws of ancient China (called Oritsuryo seido“ in Japanese), laws of Western
nations since the Meiji Era, especially French laws and German laws, and American laws after the
Second World War, such as the Constitution and the Criminal Procedure Code. (Glossary of
Jurisprudence, published by Yuhikaku).

[Pandect arguments]

Is a controversy from 1889 through 1892 whether or not the Civil Code and Commercial Code be
enforced. Since the Meiji government was in a hurry to make modern-style laws to amend treaties
with other nations, it promulgated the Civil Code in 1890 after some adjustments on the French
Civil Code based draft that was prepared by Boissonade, a French jurist and hired by then-
government, and his Japanese followers. However, during the course of this drafting, many
scholars, politicians, and leaders in society criticized the drafting. Some were for the drafting and
were of the opinion that the draft should be enforced as had been scheduled. Others were against
the drafting and were of the opinion that its enforcement should be postponed until adjusted to
meet the situation of then Japan. The Commercial Code promulgated (1890, Law No. 32) was also
involved in controversy, following the Civil Code, prerequisite of the Commercial Code. In
November 1892, the Imperial Parliament of Japan decided to postpone the both codes. As a result,
the Pandect Study Commission, headed by Chairman Hirobumi Ito, was formed to carry out
adjustments (Glossary of Jurisprudence, published by Yuhikaku).

2-1-1-1 Formations and activities

(1) Corporation formation and registration (corporation law, commercial registration law)

In order to participate in Playing Field for business, you need to form some form of a legal body
unless you participate as proprietorship. In most cases, you will form a company. A corporation is a
judicial person, which is just granted to a social entity. A judicial person needs to satisfy the legal
requirements. Japan and other nations with modern corporation law (commercial code) define the
standard requirements to form a judicial entity; the status of a legal entity is granted when these are
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observed and, conversely, not granted when these are not satisfied. This is called Jobservation of
rules® and is popular in most nations.

Initially, licenses were issued for applications for joint-stock corporations. However, when it came
in the latter of 19th century, the licensing system tended to retard the freedom of economic activities
and against merging economic demand. Thus, nations transferred the system to the observation of
rules, and at the same time, observation of rules was applied more strictly to prevent bad effects as
the time passes.

An exception to the observation of rules is the businesses that need to protect general people
(such as banking, security brokerage, insurance, investment trust, railroad, electricity, gas utilities,
etc.). These businesses need business license according to the special law. Although such license is
issued for operation theoretically and nothing to do with the formation of a company, the actual effect
is very close to formation licensing.

Japan limits the businesses that are required to obtain operation license to those that need to
protect general people as stated above. Although participation barrier at corporation formation stage
is small in Japan, regulation at economic activity stage is causing a major controversy.

However, some of the nations in transformation stage, for example, Vietham adopt the permission
system for most of the businesses since in the past. This also leads actually to the licensing system
for the formation of corporations, which posing a major barrier for those who desire to participate in
businesses by forming new corporations. In other words, in order to promote active participation in
the market by small and medium enterprises and to secure freedom of economic activities,
deregulation of business licensing and establishing the observation of rules for the formation of
corporation are minimum requirements.

For a corporation to obtain a judicial person status, the company must be registered. A corporation
is formed when it is registered in a place where its principal office is located. In the observation of
rules, at the final stage for formation procedure, the formation of a corporation is registered, to which
a judicial person status is granted. The registration officer examines application papers only for
formality whether they satisfy the observation of rules and does not carry out substantial
examination.

The commercial registration system is indispensable for not only deciding to accept or deny the
judicial person status of a corporation but also for publicly noticing the important matters of a
corporation so that third parties intending to have trade relation with the corporation won(t suffer
unpredicted loss.

(2) Corporate governance (commercial code, corporation law)

Corporate governance is generally achieved when internal functions of a corporation check others
in the corporation for appropriate management, or when shareholders, creditors, and other
interested people of the corporation occasionally check corporate management, or when the force of
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the capital market, etc. controls the corporate management.

Many of small and medium enterprises are managed by families, and most of their stocks are not
offered to the public, thereby almost free from the influence of capital market. Thus, in the past,
corporate governance is an issue that big businesses are involved, and therefore, most of small and
medium enterprises have nothing to do with this matter. However, small and medium enterprises are
more regulated than big businesses by market competition because they have almost no control over
prices unlike big businesses. In addition, financial institutions, trade partners, and other interested
organizations, and parent companies and other affiliated companies have also influence over small
and medium enterprises for efficient management. Moreover, small and medium enterprises also
have internal functions, such as board of directors, which is supposed to supervise its business
operations and auditors who are supposed to audit the corporate accounting. Thus, it is essential for
corporate activities that these functions for corporate governance are supported by re-instituting the
corporation law, which should be enforced appropriately.

The commercial code can be divided into corporation law and commercial trade law. The field of
commercial trade law accounts for the major part of the commercial code for most nations. On the
other hand, corporation law varies very much from nation to nation. Actual applications of
corporation law are widely different although you may not find much difference among provisions of
corporations laws of different nations. For example, Japan introduced a revised corporation law in
1950, many of which were taken from American corporation law. However, the application of
corporate governance is fairly different between Japan and USA. European Union has issued a
directive to which corporation laws of member nations are supposed to be adjusted. However, actual
application of the law would remain different among member nations although provisions are
seemingly the same.

The joint-stock corporation law is stipulated, together with commercial activity law and maritime
commercial law, as part of the Commercial Code in Japan. And the Commercial Code is applied to
any joint-stock corporations regardless of the size of joint-stock corporations and public offering or no
offering of their stocks. Some of the acceptor nations intend to re-institute a corporation law or an
enterprise law, independently from commercial code, although they have already adopted civil laws.
Another example is Thailand, which has re-instituted an independent corporation law for publicly
held joint-stock corporations.

Based on the responsibility of employees and shareholders, JapanUs Commercial Code classifies

corporations into three types, namely “ gomei gaisha,”“ goshi gaisha,” and “ joint-stock
corporation” (Article 53, Commercial Code). Besides these, “ yugen gaisha” (limited liability
company) is also permitted in Japan according to the yugen gaisha law. Although * yugen gaisha”
is not based on the Commercial Code, the company is included in corporations based on the
Commercial Code when laws other than the Commercial Code are applicable (Article 89, Yugen
Kaisha Law). When checking commercial codes and corporation laws of other nations, most of them

have three types of corporations, namely, partnership, limited partnership, and limited liability
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company, which almost correspond to Japanls “ gomei gaisha,” “ goshi gaisha,” and“ kabushiki
gaisha.” Japan’s Commercial Code (corporation law), enacted in 1899 based on the Germany’s
corporation law, was substantially revised in 1950 to strengthen the shareholderCs status and so on
by making reference to American corporation law. Since then, a series of revisions has continued
until today; the auditors right was revised and strengthened and the corporation was banned from
providing profit for fixers of stockholdersl meetings in 1981; fundraising by preferred stock, etc. was
revised in 1990; a suit system by stockholder representatives was revised in 1993; merger proceeding
was simplified and a stock option system was introduced in 1997; obtaining treasury stock was
deregulated in 1998; a stock exchange system was introduced in 1999; and a corporation division law
was on schedule for legislation in 2000. However, such partial revisions are not enough to meet
changing corporate environments, for example, increasingly internationalization, transfer of
corporate management styles and accounting systems to Western systems. In response to these
situations, the Ministry of Justice has decided to make a drastic revision of the corporation law of the
Commercial Code for the first time in 50 years by year 2002.

It is obvious that many parts of Japands Commercial Code no longer meet the present situation;
foe example, it is out of date that the Commercial Code categorizes large public companies having
overseas offices and tiny stores of private company into one section of joint-stock corporation.

Thus, the following main points are on the agenda for revision.

1) Re-instituting a legal system for corporate governance

2) Corporate information disclosure system

3) Re-instituting fundraising methods

4) Reviewing the law of limited liability companies (Oyugen gaisha“ )

[Reference]

[EU Directive]

EU Directives are a legal system to bring closer the legal systems of the member nations by
admitting legal differences among the member nations. Unlike Regulation, EU Directives are
addressed only to the lawmaker of the member nations; an EU Directive is transformed into a
domestic law by the lawmaker of the member nations. EU Directives are useful to eliminate
barriers among member nations for market consolidation and are applied to corporation laws and
taxation laws of member nations.

[EUUs corporation law]

Under the EU Law, the term [corporation] is applied to not only joint-stock corporations but also to
limited liability corporations and cooperatives. Paragraph 3 (g) of Article 54 stipulates that the
Commission and the Board of Ministers are responsible for enforcing a provision that “ a
corporation shall arrange equal security required for the member nations to protect the benefits of
the employees and third parties.” Therefore, at first, EU Directives are promulgated targeting
individual fields to adjust domestic corporation laws of member nations to bring closer and
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harmonize so that free corporate activities in the EU region will be secured. So far 13 EU
Directives concerning corporation law have been issued (some of them are not yet approved by
the Board of Ministers).

[Japan’ s gomei gaisha, goshi gaisha, and yugen gaisha]

Most of the gomei gaish and goshi gaisha in Japan now suspend their operation, and a very few
were formed after the Second World War. The reason is seemingly because JapanOs gomei and
goshi gaisha donlt enjoy benefits from the taxation system. Conversely, Germany has still many
gomei gaisha and goshi gaisha like USA has many partnerships and limited partnerships. This is
seemingly because these companies enjoy benefits from the taxation system. In other words, the
gomei gaisha and goshi gaisha in the German and American laws do not have judicial person
statuses. Therefore, no corporate tax is imposed on gomei gaisha and goshi gaisha in Germany
and the United States. All of their profit ad loss belongs to the employees. Thus, gomei gaisha and
goshi gaisha are used to eliminate double taxation and for tax avoidance as well. That is, when a
gomei gaisha or goshi gaisha invests corporate funds in purchasing buildings and aircraft and
other assets and when processing their depreciation costs as expenses, no profit but loss can be
yielded. This method can be used for tax avoidance by individuals with large income. They usually
sell gomei gaisha and goshi gaisha after years when capital gain is expected from selling them.
This method is typical for Germans and Americans to use proprietorships, namely partnerships
and limited liability companies (gomei gaisha and goshi gaisha).

Yugen gaisha fits for small and medium enterprises. However, this form has been used not so
much because of different show-off among the status of corporate management and the employee.
In order to enhance the use of the yugen gaisha system in Japan, study for legislating a more
attractive yugen gaisha law is proposed instead of engaging in tighter control over yugen gaisha
like joint-stock corporations (* Japan’ s Corporation and Corporation Law,” by Kenjiro Egashira,
1993).

(3) Re-instituting a legal system for finance (collateral law)

The financing system is essential for corporations to satisfy the need for funds. In financing, an
established collateral system is prerequisite. However, for most of the small and medium enterprises
where corporate ownership and management are usually not separated and where the principle of
shareholderslO limited liability does not necessarily function, the personal collateral (guarantee)
system by corporate management plays an important role. Nevertheless, however, to establish a
material collateral system is extremely important. In this case, the collateral system should include
stipulations that the provider of collateral is allowed to maintain continued usage revenues from the
collateral object; that the public announcement method of the object must be established; and that
the real estate mortgage system play the central role considering the fact that assessing the
marketable value of the collateral object is easy.

In other words, unless the rights of real estate of an individuals and of a corporation are clarified

and the real estate registration is established, instituting a corporate finance system is impossible or
is extremely limited. Clarifying the legal rights and establishing the real estate registration system
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are indispensable for promoting corporate activities.

Incidentally, 70% of the large Japanese corporations offer real estate owned by them as material
collateral to get financed. In contrast, it is said that some 40% of the small and medium enterprises in
Japan offer real estate owned by them and also real estate owned by corporate officers to get
financed. While over half of large Japanese corporations do not offer personal guarantees to get
financed, nearly 80% of small and medium enterprises in Japan are requested to offer a personal
guarantee by the representative director, and 20% of small and medium enterprises are additionally
requested to offer personal guarantees of corporate officers other than the representative director to
get financed (Small and Medium Enterprises White Paper, fiscal 1999).

It must be noted that over-emphasizing the material collateral system will lead to difficulty for
small and medium enterprises to get loans including in Japan. While needs for equipment fund and
working capital by corporations, including small and medium enterprises, are becoming diverse, the
material collateral system should not be over-emphasized. For this purpose, a financing system that
incorporates material collateral and cash flow expected to yield in future from the business of the
borrower should be established. In order to approve such expected cash flow as a payment source
for loans, the corporate accounting system must be clarified and disclosed more. Instituting a legal
system securing corporate activities is also essential.

[Reference]

[Separation of corporate ownership and management]

As is typically seen in a proprietorship like “ goshi gaisha,” in a small sized corporation
comprised by a small number of functional capitalists as employees, the employees as investors
are in charge of the corporate management. Thus, corporate ownership and corporate
management are identical. In contrast, a joint-stock corporation, or a typical material corporation,
is supposed to raise large funds from a large number of people to form a large corporation. This
type of corporation is comprised by non-functional shareholders that seek returns on their
investment, and corporate management is carried out by directors as management specialists.
Almost all of the employees of the corporation don0t touch with corporate management.

As sated above, in the separation of corporate owners and management, investors as owners of a
corporation are not directly involved in corporate management, and corporate management is
separated from the corporate owners and instead is managed by management specialists.
(Glossary of Jurisprudence, published by Yuhikaku)

[Principle of shareholder0s limited liability]

This is a principle that a shareholder of a corporation is liable for the amount of stock he
purchased as its upper limit of obligation and that no other obligations are borne by the
shareholder. The shareholders of a corporation are not liable for the creditors to the corporation.
The assets of the shareholders in the corporation can be appropriated to creditors. Thus, the
shareholdersU liabilities are limited to the corporate assets that they purchased in the form of
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stock. In other words, a shareholder of a corporation takes indirect limited liability for the
corporation.

The principle of shareholderOs limited liability is the essence of the joint-stock corporation. Any
resolutions made against this principle (such as obligations to distribution of loss and
compensation of loss, and to additional investment by shareholders) can neither be stated in the
articles of incorporation nor be made even at a general meeting of shareholders of the corporation.
(Glossary of Jurisprudence, published by Yuhikaku)

(4) Re-instituting capital market

In order for corporations, especially small and medium enterprises, to pursue growth and make
innovations of their management, they must leave excessive borrowing condition and try to enhance
its equity capital ratio. In other words, they must change their loan system from indirect finance to
direct finance. To realize this transformation of finance systems, a capital market must be re-
instituted so that small and medium enterprises can fundraise from this market easily.

In relation to this move, a new move was seen in Japan on November 11, 1999. That is, MOTHERS
(Market Of The High-growth and Emerging Stocks), a new stock exchange market, was formed at
the Tokyo Stock Exchange. Moreover, in cooperation with the Osaka Stock Exchange, NASDAQ
(National Association of Securities Dealers Automated Quotations) Japan is scheduled to open in
June 2000.

MOTHERS has features that corporations with high potential of growth in the next generations
are allowed to get listed after examination, regardless of capital size, and that standard financial
figures of its past corporate achievements and the number of elapsed years since establishment are
not included in the examination for listing, and that examination for listing focuses on the business of
the corporation and disclosure of risk information and data.

On March 21, 2000, the Osaka Stock Exchange Board made an outline of the NASDAQ JAPAN
market system where corporations applying for being listed will be examined mainly based on their
revenues and net assets and strict de-listing standard will be applied to listed corporations to secure
currency of corporations.

MOTHERS and NASDAQ JAPAN are featured as having common characteristics that they mostly
consider growth potentials and transparency (disclosure of corporate information), secure the
currency of listed stocks, and don(t stick to the past profitability and continuity. Among the nations
the mission is scheduled to visit, Malaysia announced the formation of MESDAQ (Malaysia
Exchange of Securities Dealing and Automated Quotation) in October 1997. The exchange started
operation on April 30, 1999. The exchange is focusing on newly emerging high-tech corporations as
listed companies. Based on the concept that ORebirth and Development of Small and Medium
Enterprises,” Thailand formed MAI (Market for Alternative) in June 1999, a second market aiming
to provide funds for small and medium enterprises.
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(5) Promulgation of laws and ordinances
A modern nation is required to place statute law, such as regulations and ordinances, in a
condition that people can know it. The promulgation procedures of laws and ordinances are also
important to insure the predictability of the legal system. In old days, laws were not necessarily
promulgated. For example, the Tokugawa Administration did not disclose “ Gosatasho-Hyakajyo”
(then criminal law) to the public and only “ bugyo” (then judge) learned the criminal law to make
judgements. Ordinary people did not know the content of the criminal law. A modern nation,
however, needs to promulgate statute laws to govern the people. Unless laws are enacted and
promulgated, the government cannot regulate the people. Thus, the criminal law based on the
“ principle of legal accusation and penalty” and the taxation law based on the “ principle of legal
taxation” (taxation on legal requirements, taxation on defined requirements), both of which are the
basic principle of modern taxation system, are particularly important.

“ Promulgation” means to announce law and ordinances, already enacted as national laws and
ordinances, so that ordinary people can know their official text to make them effective. Since the
post-war Japan has not enacted a law that defines the procedures for promulgation laws and
ordinances, the matters related to promulgation, such as formats of promulgation text and
publication on government gazettes, are customary carried out based on the system defined under
the Meiji Constitution. The emperor is supposed to promulgate the revision of the Constitution,
treaties, laws, and government ordinances (Article 7, Constitution), while other regulations and
orders are promulgated by the enacting authorities.

Japan’ s Supreme Court Grand Bench decision, made on December 28, 1957, states that" it is
reasonable to state that laws and ordinances are promulgated through government gazettes after the
official system of promulgation was abolished unless the government states otherwise by replacing
government gazettes.”

Most of the nations that the mission is scheduled to visit also customarily promulgate laws and
ordinances through government gazettes. Moreover, some nations have the statement in their
constitution while other nations have regulations of promulgation but its enforcement procedure is
unclear or detailed, allowing the government to impose arbitrary or surprise taxation on
corporations. Thus, to realize “ equality under law” and to announce laws and ordinances through
the entire people, the procedure for promulgation is important.

2-1-1-2 Currency

(1) Currency of corporations (bankruptcy law)

Instituting a legal system or a bankruptcy law to “ exit from Playing Field” is important to make
risk taking easier and promote the “ currency of corporations.” As stated earlier, to institute a legal
system to “ exit from Playing Field” is also to make * participation in Playing Field” easier.

In this meaning, the corporation opening and closing rates could be said effective indexes to
indicate economic dynamism. Japan(s corporation opening and closing rates are both lower than
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those of the United States. Moreover, its corporation-opening rate has continued to exceed the
corporation-closing rate, indicating active metabolism of corporations (Small and Medium
Enterprises White Paper, fiscal 1999). Another white paper states that * The United States has a
social culture of more births and more deaths of corporations than Japan, and active inter-corporation
competition produced from such metabolism is a source of economic dynamism in the United
States” (Small and Medium Enterprises White Paper, fiscal 1998).

In contrast, Japan has the following main features:

1)Lowering trend in corporation opening rate

2) The corporation opening rate has continued to lower than the closing rate

3)The opening and closing rates of smaller businesses have kept high

Since the bankruptcy law was re-instituted in the 1980s in the United States, fast procedures and
assets preservation measures have led to minimum risks in case of business failure. Moreover, the
family maintenance right has been protected to a certain range. These measures have begun to play
an important role in providing opportunities for venture businesses. From the viewpoint of utilizing
management resources, legal systems must be re-instituted not only for corporation liquidation but
also for corporation resuscitation and reconstruction.

When seeing the situation in Japan, in reality there has been no legal bankrupt system that small
and medium enterprises can use. Thus, most of their bankrupt cases seem to have been processed
by personally. In other words, small and medium enterprises that are facing bankrupt cannot apply
for necessary procedures until bankrupted, barring them from smooth exit from market and delaying
in taking reconstruction procedures, thus resulting in no utilization of their management resources.
Since corporate ownership and management are separated for most small and medium enterprises,
the principle of shareholders limited liability is in effect. Instead, most of their corporate liabilities
are personally guaranteed by the management, reconstruction of their businesses, when bankrupt, is
very difficult.

To solve these situations, the formation of an easy-to-use, simple, and speedy reconstruction
procedure and an easy re-challenge system for failed businessmen are proposed. These proposals
include the formation of a new reconstruction procedure and system that include the deregulation of
application for bankrupt requirements, continuation of business by debtor, limitation of lien effect,
etc., installments of advance payment for suit and court expenses, formation of a resuscitation
procedure for the corporate management who personally guarantees corporate liabilities, and so on.
(Final Report on Small- and Medium-Sized Enterprise Policies, May 1999)

Under the move mentioned above, the Japanese government enforced the Civil Regeneration Law
effective on April 1, 2000, aiming to smooth bankrupt procedures for companies. At the same time,
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the law will bar the degradation of assets following the bankruptcy and help to maintain employees
for early reconstruction of the bankrupt company, and transfer the business operation without delay.
Along with the enforcement of the Civil Regeneration Law, the Corporate Composition Law, enacted
since 1923 and played a major role as the bankruptcy law for small and medium enterprises, has been
discontinued. This new law will provide opportunities for Japanese companies to re-challenge after
bankruptcy like in the United States.

(2) Currency of personnel (labor law, social security law)Corporation, especially management
resources, such as management know-how and techniques, that are key elements for small and
medium enterprises are usually embodied into corporate management and employees. Thus,
maintaining qualified personnel for corporations, especially small and medium enterprises is
essential. Specifically speaking, weaknesses for basic management control, such as corporate finance
and quality control, often restrain business growth. Thus, small and medium enterprises need to
strengthen their existing employees as well as recruit personnel from outside. For this purpose, they
need to improve labor conditions so that qualified personnel can work for. At the same time, a labor
market must be re-instituted so that workers can move smoothly among corporations. In other
words, a system that secures the Ocurrency of personnel® must be established.

As a result, a legal system that promotes improvements of labor environment, enhancement of
social welfare for employees, and the formation of neutral systems for retirement allowance and
pension, all of which are relatively weak for small and medium enterprises, must be re-instituted to
promote small and medium enterprises.

Incidentally, Japan has a law called the OLaw Concerning Employment Management Improvement
and Promotion for Securing Labor Force and Generating Good Employment Opportunities for Small
and Medium Enterprises” (Law No. 57, 1991)

(3) Currency of materials and services, etc. (transportation law, import and export law)Smooth
provision of materials, services, and so on which are necessary for corporate activities is essential for
business operation. In order to meet these requirements, a regulation controlling the distribution of
materials, services, and so on is required at least. In particular, in modern society a corporation can
hardly make a closed system where all materials and services, etc, are provided domestically. Thus,
re-instituting a legal system that allows distribution of materials and services domestically and
internationally as well as their deregulation are in strongly required. Since Japan is an island nation,
imported and exported cargoes are transported by ship (marine transportation) and aircraft (air
transportation), while continental nations use railways and trucks for international transportation, in
addition to ships and aircraft.

For example, European Union, which aims to unite the markets in the region, has confirmed in a
regional market white paper that it will Odelimit flows of goods, abolish barriers against free transfer
of services and capital, ask the member nations to legislate similar laws that  allow the common
market to function properly, form a united market in the region that allows to impose indirect taxes
for the common market.“ For this end, the white paper clarifies the following three challenging
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policies:

1)Eliminating physical barriers

2)Eliminating technical barriers

3)Eliminating financial barriers

Of the above three challenging policies, physical barriers indicate regulations and procedures that
control flows of people and goods between national borders in the member nations. In particular,
flows of goods still involve so-called non-customs barriers, such as inspection, medical inspection,
document preparation, waiting time, even after customs is abolished. Thus, the regulation
concerning national borders is posing a largest challenge. In the past, the following three measures
were implemented.

1)Harmonization between goods classification and marking

2)Application of EU uniform customs tariffs

3) Unification of customs clearance papers

In the future, implementing common policies of transportation, especially road transportation will
be required. Road transportation is also posing a challenging issue for Asia, especially for the Greater
Mekong Sub-region (GMS). While continuing assisting road construction projects, ADB has begun
to recognize the necessity of eliminating systematic barriers that disturb free trade and peoplels
flows in the GMS, in order to make effective links such infrastructure with the development of the
society and the economy.

The main barriers among national borders in the GMS are:

1)Except for a few cases, traveling to other nations by automobiles is generally banned. This
requires additional expenses to transship cargoes.

2) It often takes a long time to transit cargoes over national borders

3)Non-simple procedures cause extra burdens on consignors

4)Passport issue is limited and the cost is expensive

In order to improve the above-mentioned situations, ADB decided to form a technical cooperation
in 1997 to promote flows of goods and people the GMS, and published a report in September 1998 on
Cross-Border Movement of Goods and People in the Greater Mekong Sub-region.

Efforts also have been made by ASEAN nations to promote international transportation and traffics
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in the region. Of the six GMS member nations, five are members of ASEAN, where China is a full
dialogue partner. Thus, coordination with ASEAN nations is also essential.

ASEAN formatted a first official draft called OFramework Agreement on Facilitation of Goods in
Transit* to promote international distribution of goods in the region, which was announced in
March 1998 at Phuket (Thailand) at the 2nd SEOM-STOM (The Joint Senior Economic Officials
Meeting - Senior Transport Officials Meeting). This agreement was presented and approved at the
6th ASEAN summit held at Hanoi in December 1998.

Other relevant agreements are:

1)The Agreement on the Recognition of Domestic Driving Licenses by ASEAN Countries, Kuala
Lumpur, 1985

2)The draft Agreement on the Recognition of Commercial Vehicle Inspection Certificates for
Goods and Public Services Vehicles Issued by ASEAN Member Countries

3)The ASEAN Framework Agreement on Multi-model Transport

Among the nations that the mission is scheduled to visit, Laos needs such agreements most
since it is a land-locked nation. However, Laos has just a ministerial order of uncompleted road
traffic regulations. The nation needs to re-institute the present road traffic related laws by
making up insufficient provisions and enact a well-defined law by arranging the present
government ordinances and regulations. Moreover, Laos urgently needs to institute a vehicle
inspection related law. At present, Laos has no equal right on transportation with neighboring
Thailand and Vietnam. For example, vehicles owned by Laotians are not permitted to travel up
to Bangkok Seaport. This brings additional costs to transportation from Laos and weakens
international competitions of goods from Laos. In order to have equal reciprocity with other
nations, Laos urgently needs to re-institute an international-level driving license system, vehicle
inspection system, and so on.

(4) Currency of technologies (intellectual property right law, technological transfer law)

When seeing research and development activities made small and medium enterprises in Japan,
their activity level is low on the average compared to that of large corporations. However, when
seeing small individual corporations, there are many small and medium enterprises that are
engaging in research and development activities. Also some of them are brining efficient results by
pouring their limited research and development resources. In general, the number of patents per R &
D worker owned by corporation having 1000 employees or more far exceeds the number owned by
small and medium enterprises. Again, however, there are small and medium enterprises that have
many patents (Small and Medium Enterprises While Paper, fiscal 1999).

Thus, in order to promote technological developments and exchanges for greater utilization in
society, instituting industrial property rights and other intellectual property rights is essential.
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What is posing a great concern to Japan is intellectual property rights in relation to so-called
supporting industry in Asian nations; many Japanese corporations advanced into Asian nations since
the latter of the 1980s to make production bases and to promote international division of labor among
these nations. These divisions of labor are bringing about the restructuring of Japanese industries
and activating technological transfers to these nations.

Effects of technological transfers to Asian nations from Japan are:

1)Technological transfer is an effective means to make smooth advance into host nations and
localization. Technological transfer will contribute to technological development of host
nations and training of engineers. This will also contribute to the promotions of local
industries, employment, increase of domestic production, and export.

2)Technological transfer will expand the technology and product markets for the donor
corporation and create needs for its technologies.

3)Technological transfer will give royalty income to donor corporations, which is an effective
means to recollect research and development costs for donor corporations.

In order to bring the above mentioned effects, it is essential that an intellectual property rights
system must have been instituted in host nations where technologies will be transferred and
investments will be made by donor nations.

The GATT Uruguay Round negotiation reached an agreement on December 15, 1993, when Trade-
Related Aspects of Intellectual Property Rights (TRIPS) also reached an agreement. All of the
member nations are obliged to ratify the agreements and make them effective; industrialized nations
are obliged to enforce them within one year from the date that TRIPS took effective, and developing
nations, within five years. In response to this move, many nations are enacting or revising the
intellectual property right law.Incidentally, Japan has recently formed the Technology Licensing
Organization (TLO). This aims to transfer technologies, patents, and other R & D results achieved by
universities, etc. to private corporations in Japan. In other words, the organization aims to promote
cooperation between academic circles and industries. The OLaw Concerning the Promotion of
Technological Results by Universities, etc. to Private Businesses,” enacted in April 1998, has been
enforced since October 1998. It is said that social systems to transfer patents and other results
generated from technological research and development projects achieved by universities, etc. to
businesses in the private sector have been instituted, contributing to vitalization of the information
technology industry in the United States. However, in Japan, there have been a very few cases that
new technologies invented by universities and other R & D institutions are transferred to businesses
in the private sector. Thus, TLO is expected to play a major role in promoting joint research projects
and licensing resultant patents, which will lead to exploration of new business areas by emerging
venture businesses and enhancement of industrial technologies.
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2-1-1-3 Competition

In order for market to function sufficiently, it is prerequisite that Level Playing Field must have
been effectively instituted, namely fair competition conditions must have been secured. However, in
reality, most of small and medium enterprises are extremely inferior in fund-raising and recruiting
personnel to large corporations. It is also extremely difficult for small and medium corporations to
keep their management know-how, technologies, data, and other software related management
resources within the companies in their proprietary method. Procuring these management resources
will be a heavy burden for Small and Medium Enterprises compared with large corporations.

In consideration of the situations mentioned above, JapanOs policies for small and medium
enterprises have emphasized coordination and regulations aspects from the viewpoints of making up
insufficient aspects of market function and instituting competition conditions in the market. Thus, the
Japanese government has directly and widely practiced to intervene in the market, such as non-
application of the Antimonopoly Law to small corporations, and the allocation and coordination of
business areas between small corporations and large corporations.

However, business environments around small and medium enterprises have been changing. Due
to increase in diverse small and medium enterprises, globalization of economies, and other factors,
the number of business areas where corporation size plays no dominant factor in the market
competition is increasing. In response to these changes, 0Study Report on Small and Medium
Enterprises Policies” (May, 1999) proposes reviewing and examining whether current policies of
compensating the disadvantages of weak small and medium enterprises based on a unified
precondition that small and medium enterprises are economically weak are reasonable and effective.
The report further states that examining current policies should be examined from the viewpoints
that Orespect for market principle” and Oeconomic activities must be free in principle and social
regulation must be limited at minimum necessary level* and that Osecuring opportunities for
participating in the market* and Osecuring fair trade conditions® should be the basic principles.
Concerning Osecuring fair trade conditions” mentioned above, the report states that deregulation
itself will bring new business opportunities for small and medium enterprises; that securing fair
competition order after deregulated market should be emphasized more than ever; that Ostrict and
quick measures against unfair trade such as granting unfair benefits to small and medium
enterprises” are necessary; and that the Antimonopoly Law and the Law of Payment to
Subcontractors must be strictly observed in order to secure fair trade conditions.

Finally, when categorizing the ten nations that the mission studied, the nations where the Civil
Law is applied are Poland, Bulgaria, Indonesia, Thailand, Cambodia, Laos, and Vietnam (7 nations)
while the nations where Common Law is applied are Malaysia, Philippines, and Bangladesh (3
nations). Except for Cambodia, the ten nations have already instituted respective civil code,
commercial code, and other basic laws. The challenging subject is to improve their content and
strengthen the enforcement systems.
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These ten nations can be divided into the Eastern transformation economic region, initial ASEAN
member nations, Indochina nations, and other, and their respective regional characteristics are as
follows:

The Eastern transformation economic region (Poland, Bulgaria) is preparing for joining the EU in
the near future by instituting EU standard laws.

The initial ASEAN member nations (Indonesia, Thailand, Malaysia, Philippines) have already
instituted the basic laws. After the Asian economic crisis, however, Indonesia and Thailand are
formulating a bankruptcy law, an antimonopoly law, and other economic regulation laws under the
guidance of World Bank, IMF, and other international institutions.

The Indochina nations (Cambodia, Laos, Vietham) are under transformation to market economy,
and basic laws are not yet instituted in these nations.

The other nation (Bangladesh) has inherited the legal system of Britain, the former suzerain state,
to a substantial level.

Cambodia has adopted a fixed policy of depending on the Common Law for its commercial code
while a civil law and a civil procedure law are being drafted by JICA experts based on the Civil Law
(note, however, that the Civil Code was enacted in the colonial regime in 1920). The United States
and many other Common Law adopted nations have enacted corporation laws and commercial trade
laws in statute. Although the difference between the Civil Law and Common Law is becoming
smaller, their enforcement is feared to pose some problems.

The legal principles that Ospecial laws precede ordinary laws" and that Othe latter law abolishes
the former law* don0t function in Vietnam. Thus, the older regulations based on the socialist
system are still effective although the modern civil code and the commercial code have been
instituted.

Thailand has incorporated the civil code and the commercial code into the Civil and Commercial
Code, where the regulation of the private company is instituted. Another regulation for the publicly
held corporation is instituted in the Public Limited Companies Act.

Concerning labor laws, even in Cambodia where the civil code and the commercial code are not
yet instituted, many kinds of decrees relating to labor, such as banning slave labor, have been
promulgated since the end of the 19th century. The ILO has also been emphasizing and guiding the
institution of labor laws in many nations.

Concerning the patent law, trademark law, industrial design law, copyright law, and other so-called

intellectual property rights, the Trade Related Aspects of Intellectual Property Rights (TRIPS) came
effective in January 1995. As a result, the advanced nations are obliged to enforce the treaty by
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January 1996; the developing nations and the former communist nations, by January 2000; and leased
developing nations, by January 2006. To meet the deadline, nations are revising or re-instituting the
relevant laws.

However, Poland rejected the drafted trade law with collateral, which was proposed by World
Bank based on Volume 9 of the Uniform Commercial Code of the United States because the drafted
law didn0t meet the actual trade and legal tradition of Poland. As is seen in this example, it is not
always easy for many of developing nations and transforming nations to enact laws, especially those
laws reflecting their history, culture, politics, economy, and social backgrounds.

In Bulgaria, where a certain level of legal system has been instituted, not all of the laws and
ordinances enacted meet the current situations because of radical changes in economic conditions,
leading to repeated revisions. Indonesia and Thailand, where the bankruptcy law are revised in the
guidance of IMF, are expected to have little hope for enforcing the law. In particular, Thailand is
again revising the revised bankruptcy law.

[Reference]

[Civil law]

Has been originated from the Roman Law, and includes the laws under the influence or succession
from the Roman Law, now being enacted in many European nations. The Civil Law is featured as
statute. The term “ Civil Law” is also used as the “ civil code,” which has a broader meaning
than the “ Civil Code” of Japan when used for the nations other than those Civil Law is applied.

[Common law]

Angle-American Laws, indicating the entire Anglo-American laws including case laws and statute
in broader meaning. However, when the term “* Common Law” is used in Britain and the United
States, it usually indicates customary laws accumulated in the form of case laws unlike the statute
enacted by the Parliament and Congress.

[Uniform commercial code (UCC)]

Has been made for the purpose of modernizing and unifying the commercial trade laws in all
different states in America. The code is adopted as a state law by all states now. Unlike the
Commercial Code in the nations that adopt the Civil Law, the UCC defines “ all of the aspects
from beginning to end” in trade. The UCC has aspects similar to JapanOs Civil Code and
Commercial Code except for the Corporation Law. The Model Business Corporation Act has been
made for different states to enact a respective corporation law.
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2-1-2 Taxation and accounting system
2-1-2-1 Accounting system

The business entity that runs operation and is irrelevant to the classification of whether it is a
small- or medium-sized enterprise or large corporation has prepared a corporate accounting report in
focus of financial activities that accompany transfer of funds. The report provides important
management information as the result of the business entitys activities. In modern economic society
worldwide including Japan, double-entry bookkeeping is widely accepted as a social agreement to
prepare financial statements.

Japan and many nations institute the accounting system as a law or under the authority of the
business world or of the association of certified public accountants. The national taxation system,
which is the financial base for the government, also seeks corporate income as taxable basis on the
profits of the corporation in respect for the financial report system of corporation. Although purposes
of preparing financial reports are different by the government (nation) and the corporation
(management and shareholder), the both see the surplus after deducting the costs from the revenue
is decisively important.

As mentioned above, to make the corporate accounting report reliable, the government institutes
the corporate accounting standards that the corporations shall abide by in calculating financial
conditions. However, if such accounting standards are insufficient, the precise financial conditions
and management performances of the corporation are not assessable. Therefore, revisions and
unification of corporate accounting systems are urgent both for the sound growth of the corporation
and for benefit of the society. The uniform accounting system will also contribute to the introduction
of foreign capitals into the nation, streamlining corporations, fair taxation, democratization of
securities investment, promotion of fair industrial finance, and other reasonable economic solutions.
Moreover, the uniform accounting system will give the scientific base for democratic and sound
development of national economy.

Many of small and medium enterprises often encounter difficulties (insufficient fund and
personnel), even though they want to incorporate the accounting report system. Though the
accounting standards applied is the same for large corporations and for small and medium
enterprises, special consideration is needed in reality. For example, Japan0s tax offices pay respect to
financial statements made pursuant to double-entry bookkeeping. When small companies prepare a
financial report pursuant to single-entry bookkeeping, however, tax offices have been trying to make
the most of the report for tax examination before denying the reliability of the report. The tax office
in Japan accepts a small company makes the cost accounting at projected prices rather than seeking
the more precise cost accounting, which is also accepted in commercial manufacturing bookkeeping.
Some developing nations still have the accounting system and taxation system imposed by advanced
nations during the colonial time. As a result, many of not only advanced nations but also developing
nations have begun to adopt the recent international accounting standards, to which many different
national accounting standards are coming closer. However, when the international accounting
standards is actually applied to small and medium enterprises in developing nations, many of them
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encounter difficulty in adjusting to the standards, unlike large corporations in far advanced nations
like the United States.

As time passes by, however, informatization is spreading over small and medium enterprises in
developing nations, including accounting software tools that are inexpensive and enable precise
accounting processing. Thus, in near future, any small and medium enterprises are expected to
prepare precise accounting reports. At present, large corporations and small and medium enterprises
are different in their capabilities of financial management, and many accounting reports prepared by
small and medium enterprises are less reliable. In the future, however, this problem will be solved
earlier than expected. Since this seems to be depending on what incentives are proposed to small and
medium enterprises in introducing the international accounting standards, the fundamental causes
that they tend to avoid the introduction must be clarified.

To compare the international accounting standards with different national accounting standards
(especially, those around the small and medium enterprises), it is wise to pick up different points
rather than comparing all of accounting points one by one, namely (1) inventory, (2) consolidated
financial statements, (3) depreciation, (4) inflation accounting, (5) cash flow statement, (6) research
and development expenses, (7) accounting of corporate tax, etc. , (8) tangible fixed assets, (9) lease
accounting, and (10) cost with retirement allowances must be examined to find differences. Other
accounting points, such as (1) disclosure of accounting policies, (2) information to be disclosed, (3)
important errors and changes of accounting policies, (4) contingency and subsequent events, (5)
engineering work contract, (6) report by financial segments, (7) revenues recognition, (8)
government subsidies, (9) change of foreign currency exchange, (10) borrowing rate, (11) special
interests, (12) investment (including in financial products) accounting, (13) banking, etc., and (14)
income per share are not closely related to daily accounting work for small and medium enterprises,
or are purely matters of preparing accounting reports, and therefore not detailed in this report.

[Reference]

[Double-entry bookkeeping]

Continues to record all events that decrease or increase assets or change capital, based on which
assets and profit or loss are systematically calculated. The bookkeeping that lacks of any of the
above mentioned features is called single-entry bookkeeping. The term “ double-entry
bookkeeping” derives from the recording format (credits and debts recording).

[Financial statements]

Is the basic and systematic accounting report where corporate activities centering on management
performances and changes of financial position in a fixed period are disclosed for the people
concerned. In particular, a balance sheet and a statement of profit (loss) are called basic financial
statements. Along with international harmonization of accounting standards in recent years, the
cash-flow statement is being positioned as a third basic financial statement.
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[Accounting standards]

Is the guideline used to guide corporate accounting practices and interpret accounting practices to
achieve accounting purposes. In general, accounting standards is almost compatible with *
accounting principles.” In other words, accounting standards or accounting principles mean a
social norm that defines the rules and procedures related to calculation, evaluation, and disclosure
of accounting. In recent years, by considering Anglo-American accounting standards and moves to
international accounting standards, Japan has been revising its accounting standards in pursue of
international harmonization in response to changing economic and international environments
around accounting.

[Single-entry bookkeeping]

Bookkeeping is divided into single-entry bookkeeping and double-entry bookkeeping, based on
the structural format. However, single-entry bookkeeping is hardly defined but often as the
bookkeeping other than double-entry bookkeeping. For example, a petty cash book and a
household account book are, respectively, a single-entry bookkeeping that usually records
monetary balances alone. Therefore, a single-entry bookkeeping has never developed to a double-
entry bookkeeping historically. However, it would be wrong to think that a single-entry
bookkeeping means an out-of-date bookkeeping.

[Cost accounting system]

Is a system where cost accounting achieves the preparation of financial statements, cost control,
budget preparation, budget control, and other similar purposes and where cost accounting is
systematically linked with the financial accounting mechanism to form a continued calculation
system. The cost accounting system is different from a special cost study that is partially carried
from time to time outside the financial accounting framework.

[International accounting standards]

Is accounting standards where opinions by individual themes that are integrated and announced
by the International Accounting Standards Committee. The International Accounting Standards
Committee is formed by the associations of accountants of Australia, Canada, France, Germany,
Japan, Mexico, Holland, Britain, Ireland, and the United States. The committee is configured by
the private sector that comprises many professional accountant bodies. The purposes of the
International Accounting Standards Committee is to prepare and announce international
accounting standards that are harmonized and uniformed internationally, and to promote financial
statements prepared based on the standards to be approved and observed by the international
community.

2-1-2-2 Taxation law (corporation tax, income tax, customs, value-added tax, etc. )

Japan’ s taxation has prepared many taxation system environments for small and medium
enterprises. For example, besides income deduction, the full-timer business salary (deduction)
system and the reduction of residence tax and business tax in local taxes are applied to
proprietorships. Moreover, for small and medium enterprises capitalized at 0100 million or less,
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corporation tax is reduced to 22% from 30% for the portion of annual income of 08 million or less, and
tax on the reserves of a family corporation is deducted. Besides these beneficial measures, special
measures are applied to small and medium enterprises to appropriate the reserve for doubtful
account and to reduce the corporation residence tax equal allotment.

Furthermore, a number of special measures are applied to small and medium enterprises to reduce
their financial burdens. These measures include beneficial taxation systems in areas such as
inheritance tax for business succession, and special measures on consumption tax, capital investment
and research and experiment promotion tax, and energy supply and demand restructuring
investment promotion tax.

On the other hand, there are a very few advanced nations which take beneficial taxation measures
for small and medium enterprises (in Germany small and medium enterprises are allowed to
appropriate additional depreciation when they acquire fixed assets; in the United States, Britain, and
other nations, progressive taxation rates are applied to taxable incomes of small and medium
enterprises.) The reason that no beneficial taxation is offered to small and medium enterprises in
these nations is because they are entitled to receive fund allowance, technical grants, import and
export promotions, and other direct industrial assistance measures, and in the first place taxation is
regarded as a system that any person who has income (profit) or assets is obliged to bear a certain
burden for the construction, development, and maintenance of society.

On the other hand, not all developing nations have instituted the taxation system to be able to
cover financial expenditures by the government. If taxation continues to lower financial expenditures
by the government, the alternative is to borrow funds from other nations and eventually invite
accumulated debts problem; or to issue government bonds in exchange of borrowings from the
central bank or from financial institutions in the private sector and to increase money supply that will
bring about inflation. Many least developing nations still have the customs system instituted in the
colonial time to cover financial expenditures by the government. In the first place, the amount of
corporation tax collected from small and medium enterprises is extremely small or cannot be taxed.
As a result, the government tends to depend on withholding tax, and as time passes by, the
government is expected to increasingly depend on commodity taxes mainly on liquors, tobaccos, and
automobile fuels, sales tax, and value-added tax. Such examples are seen in Mexico and Indonesia in
the 1980s where the reduction of investment promotion tax becomes ineffective because of so many
purposes. These cases have posed a doubt on the beneficial taxation systems for small and medium
enterprises.

In reforming the taxation system, at least the following six selections must be examined.

1)To reform the taxation system or the tax administration or both

2)To reform the entire or partial taxation system

3)To increase tax revenues or to be neutral or decrease in tax revenues
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4)To be neutral or fair in income reallotment

5)To be neutral or intervene in economic (industry) policy

6) To take simultaneous, or step-by-step, or continuous measures

The following conclusions can be drawn from the past experiences.

1)A too hasty reform will fail.

2)Reform should target the entire taxation system including tax administration.

3)Simplification and lowering tax rates are linked with each other.

4) Deficit taxation will lead to tax reform failure.

5) Taxation reform centering on indirect taxes will succeed.

6) Carrying out tax administration is decisively important.

2-1-3 Promotion of small and medium enterprises
The common points that are observed in policies for small and medium enterprise promotion in
Japan and the researched nations are:
1)Strengthening corporate management base:
Small and medium enterprises must have a strong management base.
2)Responding to market changes:
To respond to changing market environments and structure
3)Assisting small-scale businesses:
To provide measures for the weak, including for unemployment and region vitalization, or to
form a social safety net
Concerning (1) above, providing management diagnosis, financial assistance, vocational training,
etc. for small and medium enterprises is expected to strengthen their corporate management base so
that they can overcome problems arising from their management environments, solve challenging
subjects, and survive in free market competition. In this regard, an interesting idea is emerging from
the viewpoint of economics that balancing among and strengthening the four elements, namely
finance, customer and market, operation process, and learning and growth for small and medium
enterprises (Balance Score Card). As shown in Figure, OBalance Score Card and Small and Medium
Enterprises Policy Elements,” financial measures and legislative regulations concerning (1), (2),
and (3) mentioned later are linked closely with these corporate management elements. Thus, the
government intends to strengthen and guide the corporate management elements to promote the
growth of small and medium enterprises, utilizing these policies or legal system as tools.
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Concerning (2) above, as a whole, measures should be taken to guide transformation to market
economy from planned economy in the amid of changing free economy market. For example, since
globalization is spreading over transformation economy nations and long-standing free economy
nations as well, the government needs to guide small and medium enterprises engaging in IT and
other advanced areas for their sound growth. As people tend to misunderstand the content of (2), it
is a common recognition that changes in industrial structures should take place through free
competition among corporations.

It is still controversial whether to speed up industrial measures and whether to take active
industrial measures to deter structural distortions that tend to happen in the course of economic
changes.

(1) Entire legal system, economy, society and policy framework around small and medium
enterprise promotionThe following framework is prepared to compare the institution of legal systems
for small and medium enterprises among researched nations (Bulgaria, Poland, Philippines,
Cambodia, Thailand, Laos, Bangladesh, Malaysia, Indonesia, Vietnam) and Japan.

In other words, as shown in Figure, ORelation of Legal System and Policy for Small and Medium
Enterprise Promotion,” the Small and Medium Enterprise Basic Law is instituted as the base for
small and medium enterprise promotion, and relevant legal systems are instituted to supplement the
law. There are two factors that affect this framework. One is influences from national programs
(industrial policy, social policy, etc.), which are carried out within the framework of legal system
grouping for small and medium enterprise promotion. National programs and industrial programs
are usually linked to regional development programs and local small and medium enterprise
promotion, and furthermore, union organizing measures centering on manual industry for small and
medium enterprise promotion.

The other factor is influences affecting within the economic system or economic activities within
the system. An example is that the weak structure in the financial industry cannot provide effective
lending for small and medium enterprises. Or, another example of influences is that a policy financial
institution diminishes due to financial restructuring. On the other hand, there are cases that micro
finance is provided for small and medium enterprises by NGOs and other organizations.

The commercial code and the criminal law are found as the fundamental social systems, on which
the legal system for small and medium enterprises are established. The Small and Medium
Enterprise Basic Law cannot exist without these fundamental social systems. Disputes in commercial
transactions are usually handled within the commercial code and other laws within the general legal
framework.

(2) Overview of legal framework around small and medium enterprise promotion
Table, OLegal Systems on Small and Medium Enterprise Promotion by Nations,” indicates a

comparison between Japan and the ten nations on small and medium enterprise promaotion.
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For comparative reference, JapanOs legal system on small and medium enterprises is set as the
framework for other similar legal systems in the other nations. You can check whether similar legal
systems are instituted or not by filling items; when no corresponding item is found in Japan(s
framework, the item can be regarded as an extension of the legal system in question, and a new item
is added to JapanOs framework accordingly.

Based on (1) the Small and Medium Enterprise Basic Law, supporting legal systems or relating
legal systems are classified into three groups, namely (2) strengthening corporate management
base, (3) assisting structural changes, and (4) assisting small-scale businesses.

In promoting small and medium enterprises, their corporate management base must be
strengthened. “ Policies for strengthening corporate management base” for small and medium
enterprises in (2) include financial measures, taxation measures, organization measures, fair trade
promotion measures, coordination measures by business fields, demand securing measures from
public offices, and bankruptcy avoidance measures.

After forming strong corporate bases, the structure of small and medium enterprises by industrial
segments need to be changed into a more flexible structure. The above (3) “ assisting structural
changes” includes corporate management innovation assistance measures, assistance measures to
new business, etc. technical capability assistance measures, plenitude in know-how-oriented
management resources, informatization measures, measures for high mechanization, regional small
and medium enterprise measures, central city vitalization measures, logistics streamlining measures,
labor measures, energy and environment measures, and internationalization measures.

The above (4) “ assisting small-scale businesses” concerns regulations for small-scale business
measures. The reason why small-scale businesses are separated from small and medium enterprises
is found in the difference in implementing measures; measures for small-scale businesses aim to
assist them for co-existence and to relieve the weak whereas measures for small and medium
enterprise promotion aim to assist them to overcome in free competition market for greater
expansion so that they will grow to large corporations by their efforts. This classification is almost
commonly shared not only by the Japanese government but also by World Bank, ADB, European
Development Bank, and other international donor organizations.

Although measures for small and medium enterprise promotion by the Japanese government and
by international donor organizations are different in detailed areas, they share common views that
both small and medium enterprises and large corporations should compete for survival in free
market under market principle and that donors should assist small-scale businesses from the
viewpoint of protecting the weak for their survival.

World Bank, ADB, European Development Bank, etc. don[t accept the view that small and

medium enterprises should be protected from large corporations and emphasize that both types of
corporations should have the same start line for free competition. On the contrary, the Japanese
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government is of the opinion that small and medium enterprises should be protected from large
corporations at the beginning until they will be gradually accustomed to enter into completely free
competition and that regulations and measures should be taken accordingly.

There seem two types of industrial models in promoting small and medium enterprises; one is an
industrial model, which is found in Ohta-ku of Tokyo where high-tech type small and medium
enterprises are linked to each other through a network and in Taiwan, and the other is Japanese type
industrial model where heavy industry corporations, multinational conglomerates, and small and
medium enterprises in supporting industry are linked to make organic cooperation among them.

Concerning the Small and Medium Enterprise Promotion Law as the key for promoting small and
medium enterprises, its existence does not automatically guarantee the promotion of small and
medium enterprises when you see cases happened in Philippines and Indonesia. Instead, Malaysia
has showed an example that a good combination of relevant laws and regulations can effectively
promote small and medium enterprises even with no Small and Medium Enterprise Basic Law
enacted.

(3) Definition of small and medium enterprise

The definitions of small and medium enterprises are tabled in the ODefinitions of Small and
Medium Enterprises.” Capital and sales (or) number of employees or both are used to define small
and medium enterprises by Japan and the ten nations. More specifically, although their sub-
classifications of small and medium enterprises are largely different depending on their economic
conditions, however, the definition of a small-scale business is mostly defined as a company with 10
employees or less; small-sized enterprise, with 100 employees or less; and medium-sized enterprise,
with 500 employees or less. When seeing from the viewpoint of corporate management organization,
a company with 10 employees or less can be operated by a family with relatives or friends. This is so-
called a “ family business.” A company with 100 employees or so needs a sound organization to
operate the company. A company with 500 employees or so needs a clear organization where the
power of the corporate management is subdivided and specialized based on defined management
rules. These classifications are also validated from the result of study of organizations.

Besides the number of employees, some nations use the amounts of sales and capital to classify
companies. These elements are often used to draw a line when deciding whether or not to provide
beneficial loans. However, the definitions of companies applying these elements are largely different
from nation to nation. The definitions of companies by applying GDP per capita in dollar are also
largely different. Furthermore, what makes the company definitions more complex is Malaysia and
Indonesia, where real estate such as land and building is not counted as part of capital of the
corporation although the amount of capital has been adopted as the classification reference. This
causes practical difference in the definition of companies. Thus, these elements are used only as a
reference for comparison in this report.
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Figure: "Relationship Between Legal Systems and Policies Around
Small and Medium Enterprise Promotion”
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Figure: "Balance Score Card and Elements of Small and Medium Enterprise Polices”
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Table: Legal Systems on Small and Medium Enterprise Promotion by Nations
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Table “Definitions of Small and Medium Enterprisas”
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2-1-3-1 Small and medium enterprise promotion related laws (Small and Medium Enterprise
Basic Law)

As described earlier, legal systems of small and medium enterprise promotion enacted by other
nations are analyzed based on Japan(s legal systems as the reference framework for comparison.

According to this framework, Based on (1) the Small and Medium Enterprise Basic Law,
supporting legal systems or relating legal systems are classified into three groups, namely (2)
strengthening corporate management base, (3) assisting structural changes, and (4) assisting small-
scale businesses.

The Small and Medium Enterprise Basic Law usually defines the small and medium enterprises,
the government0s framework for small and medium enterprise measures, measures for regional
municipal corporations, and relations with relevant regulations. The basic law also clarifies the
segments and role allotments for the governmentOs promotion policies and for the promotion
policies by other relevant bodies, and allows to create a framework of small and medium enterprises
for bodies other than the government bodies and regional municipal corporations. Moreover, after
relevant legal systems are systematized as tools for applying to small and medium enterprise
promotion policies, the basic law becomes the foundation for such policies and tools, helping their
easier enforcement.

As described earlier and indicated in cases happened in Philippines and Indonesia, the existence of
the Small and Medium Enterprise Basic Law does not automatically guarantee the promotion of
small and medium enterprises. As indicated in the case in Malaysia, even with no Small and Medium
Enterprise Basic Law, a good combination of relevant regulations can lead to an effective promotion
of small and medium enterprises.

Moreover, it should not be overlooked that the national economic situation and the governmentQs
leadership ability largely relate with small and medium enterprise policies. As is seen in Vietnam, in
the first place, the number of corporations in the private sector is extremely small. Thus, the prior
policy is to increase the number of small and medium enterprises rather than promoting them. On
the contrary, Indonesia and Thailand have already many small and medium enterprises. Thus, the
governmentls policies are emphasizing cultivation of growth-potential sub-sectors. In other words,
leadership by the government to the private sector and to regional municipal corporations plays an
important role in promoting intended policies.

In this meaning, the Small and Medium Enterprise Basic Law can be very useful so far as it can be
effectively enforced by the government.
In the end, it should be remarked that small and medium enterprise promotion policies are usually
separated from small-scale business policies.
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Table “Small and Medium Enterprise Basic Law by Mations®
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2-1-3-2 Laws and policies for strengthening corporate management base of small and medium
enterprises (finance, investment, bankruptcy prevention, etc. )

Concerning strengthening corporate management bases of small and medium enterprises, policy
tools include the following regulations; (1) Finance measures; (2) Taxation system measures; (3)
Organizing measures; (4) Fair trade promotion measures; (5) Coordination measures by fields; (6)
Demand securing measures from public offices; and (7) Bankruptcy prevention measures.

(1) Finance measures can be subdivided into 1) Financing small and medium enterprises by
financial institutions in the private sector; 2) Financing small and medium enterprises by the
government, regional municipal corporations, etc.; 3) Credit interpolation system for smooth finance
of funds in the private sector; and 4) Investment cultivation business. Concerning 1) above, shinkin
banks (shinyo-kinko in Japanese) based on the Shinkin Bank Law (1951, Law No. 238) and credit
unions (shinyo-kumiai in Japanese) based on the Law of Small and Medium Enterprises Including
Cooperative Societies have been instituted by the Japanese government.

Concerning 2) above, the Japan Finance Corporation for Small Business, the Peoplels Finance
Corporation, Commerce and Industry Union Central Bank, Environment Sanitation Finance
Corporation, and other policy financial institutions have been instituted. The source of this fund
comes from financial investment/financing funds, etc.

Concerning 3) above, Japan has a second tier structure, where Credit Guarantee Corporation and
Central Business Credit Insurance Public Corporation are instituted and credit risk conversion is
finally guaranteed by the government. Unlike Japan, however, there are a few nations that credit risk
for small and medium enterprises is formed as a financial mechanism. Even if the mechanism does
exist, many nations, including Malaysia, dont guarantee credit risk conversion. Concerning 4)
above, Small and Medium Enterprise Investment Cultivation Co., Ltd. has been established in Tokyo,
Osaka, and Nagoya.

In recent years, corporations including Japanese companies tend to emphasize direct fund-raising
from stock markets instead of financial institutions. In response to this move, some stock exchanges
are relaxing listing standards, and others are preparing to set up a stock exchange for small and
medium enterprises. By imitating NASDAQ (the National Association of Securities Dealers
Automated Quotations) of USA, Malaysia and other nations are forming stock exchanges similar to
NASDAQ which emphasizes small and medium high-tech enterprises. Indonesia is planning to
transform the dull Surabaya Stock Exchange to a NASDAQ-like stock exchange.

In Japan, (2) taxation measures are subdivided into 1) measures targeting ordinary small and
medium enterprises and 2) measures based on the specific laws that promote small and medium
enterprise policies. The taxation measures for 1) above include a general measure that the income
tax rate on the portion of annual income of 08 million or less of an ordinary corporation capitalized at
0100 million or less is lowered to 22% from 30%. Moreover, special beneficial measures, including the
appropriation of reserve for doubtful account and the reduction of corporation residence tax equal
allotment are applied to small and medium enterprises.
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Concerning 2) above, there are diverse special measures in Japan, such as the new
technologyembodiment investment promotion tax or the mechatro tax, to promote small and
medium enterprises. Almost all nations have such beneficial taxes to promote and cultivate small and
medium enterprises. For example, many nations, like Bangladesh, provide tax exempt or deduction
measures for small and medium enterprises that engage in export related business.

The simple income-tax return system like blue return is also regarded as a tax measure to reduce
personnel expenses.

In the past, the protection of domestic industries, especially the industries that the government
desires to cultivate, was useful when appropriate taxation system was applied. In recent years,
however, under the pressure from the WTO and other institutions for global free trade, protecting
domestic industries by imposing customs on import goods and taking beneficial taxation for specific
domestic industries are becoming increasingly not easy. Moreover, the government is facing
mounting pressure to change policies for customs tariff elimination, which will eventually lead to the
decrease of customs revenues for industrial promotion and appropriation to corporate subsidies.

In Japan, (3) organizing measures are subdivided into the union systems, guidance to unions, etc.,
and subsidies to union, etc. The union systems include 1) formation of unions and mutual assistance
based on the Law of Cooperative Unions Including Small and Medium Enterprises, etc. (1949, Law
No. 181), 2) Improvement and development of industries based on the Law Concerning the
Organization of Small and Medium Enterprises (1957, Law No. 185), and 3) joint business and
management, etc. in shopping street areas based on the Shopping Street Promotion Union Law
(1962, Law No. 141). Based on the Law Concerning the Organization of Small and Medium
Enterprise Bodies, competition unions, commerce and industry unions, and commerce and industry
union associations have been established in Japan. Also some researched nations like Indonesia have
been emphasizing the promotion of union systems as a government policy.

In Japan, guidance to unions, etc. includes the National Federation of Small Business Associations,
which engages in the guidance of unions, personnel training, and studies and researches. There are
many cases that the Central Chamber of Central Commerce and Industry guides the subordinate
chambers of commerce and industry and trains personnel. Another example is Philippines where the
Philippines Chamber of Commerce and Industry guides the union management of the subordinate
Laguna City Chamber of Commerce and Industry and other regional chambers of commerce and
industries. In Bangladesh, the Bangladesh Chamber of Commerce and Industry Association plays
such roles.

Concerning (4) Fair trade promotion measures, the Subcontract Price Payment Delay Avoidance
Law and the Construction Business Law, which are based on the Subcontracting Small and Medium
Enterprise Promotion Law (1970, Law No. 145), are enacted to protect subcontract transactions. Also,
in broader meaning, the Antimonopoly Law and the Unfair Price Competition Prohibition Law are
included in fair trade promotion measures.

However, the protection of small and medium enterprises under subcontract transactions is based
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on a unique Japanese business practices where detailed terms and conditions stated in a contract are
not always strictly observed in the commercial transaction, unlike contract nations where all terms
and conditions including countermeasures against foreseeable events are stated in a contract and
therefore the protection of small and medium enterprises under subcontract transactions dont have
much meaning.

In order to promote fair trade opportunities for business activities, (5) Coordination measures by
fields are subdivided into 1) unfair competition avoidance measures, 2) measures to coordinate with
large corporations, and 3) correction of unfair trade manners. Usually, coordination talks are held by
the union members concerned at, for example, the chamber of commerce and industry. Under the
permit given by the competent minister, the commerce and industry union in question may
overcome the business depression caused by excess competition in the business circle by
introducing stabilization measures. These measures are out of the Antimonopoly Law. Moreover,
after consulting the Central Small and Medium Enterprises Stabilization Commission, the competent
minister have the power to issue a business activity restriction order (stabilization order).

(6) Demand securing measures from public offices are deployed in accordance with the Law
Concerning Securing Orders of Public Offices for Small and Medium Enterprises (1966, Law N0.97),
namely:

1)In concluding a contract of purchasing commodities, the government, public corporations
(kosha), public business (kodan), and other public organizations are obliged to make efforts so
that small and medium enterprises have more opportunities to participate in such transactions,
while considering suitable budget spending.

2)In order to ensure such efforts and clarify the supporting measures for concluding purchase
contracts, the government shall formulate annual policies for increasing opportunities for small
and medium enterprises; the summary of the policies shall be announced.

3)In order to ensure the enforcement of these policies, ministers, chiefs, and heads of ministries
and government agencies shall notify the Minister of International Trade and Industry of annual
summaries of their purchase contracts and, after revising such reports, the Minister may
request ministers, chiefs, and heads to take necessary measures.

4)The regional municipal corporations shall deploy measures in accordance with the government
policies.

Concurring demand securing measures from public offices, similar measures are found in
Bulgaria and Bangladesh, where a certain volume of market is secured for domestic corporations,

especially small and medium enterprises from a perspective of protecting domestic industries.

(7) Bankruptcy prevention measures are subdivided into 1) the bankruptcy avoidance special
consultation service at the Bankruptcy Avoidance (management stabilization) Special Consultation
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Office, managed by major chamber of commerce and industries, prefecture-level chamber of
commerce and industry associations, etc. , and 2) the serial bankruptcy avoidance service including
the small and medium enterprises bankruptcy avoidance measure loan system by the Japan Finance
Corporation for Small Business, the Peoplells Finance Corporation, and so on.

Only a few nations, like Japan, have systems where bankruptcy avoidance consultation and the
serial bankruptcy avoidance mechanism are built in the industry. In addition, Vietnam, Laos, and
Cambodia in the Indochina peninsula and the former communist nations even donlt have a
bankruptcy law. In promoting small and medium enterprise measures, it is important to clarify
bankruptcy process as a first step and to provide measures to avoid bankruptcy as the next step, as
Japan has instituted such measures.

2-1-3-3 Laws and policies concerning structural changes of small and medium enterprises
(technical policy, informatization, labor measures, environment, transformation economy
promotion, etc.)

While Ostrengthening corporate management bases” involves in assistance and control of
elements inside the corporate management environments to grow into a competitive corporation,
legal control concerning structural changes involves in elements outside corporate management
environments.

“ Assisting structural changes,” includes legal regulations as policy tools, such as (1) corporate
management innovation assistance measures, (2) assistance measures to new business startups, etc.,
(3) technical capability improvement assistance measures, (4) plenitude in know-how-oriented
management resources, (5) informatization measures, (6) measures for high mechanization, (7)
regional small and medium enterprise measures, (8) central city vitalization measures, (9) logistics
streamlining measures, (10) labor measures, (11) energy and environment measures, and (12)
internationalization measures.

(1) Corporate management innovation assistance measures in Japan are based on the Small and
Medium Enterprise Management Innovation Assistance Law (1999, Law No. 18), based on which
finance, taxation, subsidies, and other assisting measures are implemented. Meanwhile such
measures are focused on industrial development rather than Small and Medium Enterprises among
the studied nations, as are seen in Malaysia, etc.

(2) Assistance measures to new business startups, etc. in Japan include providing subsidies,
finance system, beneficial taxation, credit interpolation, special insurance of equipment credit
insurance, subsidies of equipment modernization fund, etc. to venture businesses based on the Small
and Medium Enterprise Creative Activity Promotion Law (1995, Law No. 47), New Business Law,
Investment Business Limited Liability Union Law, and other relevant laws,

Meanwhile, in some of the studied nations, like Philippines, new business startup, etc. is assisted by
the venture capital system. As an idea of industrial policies in the past, the government, through
government corporations, took the responsibility of starting up new businesses which have potential

U 460



to lead industries to change industrial structure in the desired direction. However, in recent years,
such leadership has been taken by venture capitals in the private sector. Thus, the government has
emphasized the cultivation of venture capitals.

(3) Technical capability improvement assistance measures in Japan include technical
development, strengthening manufacturing base, technical training and guidance, etc., which are
carried by the National Research Laboratory, Japan Small and Medium Enterprise Corporation,
prefecture municipal corporations, etc. Meanwhile, many of the studied nations have set up technical
centers and business centers to promote technical transfer.

(4) Plenitude in know-how-oriented management resources in Japan, aiming to improve the
corporate management techniques for small and medium enterprises, include corporate
management technique assistance and small and medium enterprise assistance network
management business based on the Small and Medium Enterprise Guidance Law (1963, Law No.
147) in Japan. Moreover, prefecture municipal corporations carry out small and medium enterprise
manager training and small and medium enterprise engineer training. Meanwhile, the chamber of
commerce and industry in many of the studied nations carries out technical guidance and
networking.

(5) Informatization measures, aiming to promote office automation and streamlining of small and
medium enterprises, include the assistance of small and medium enterprise informatization by
developing their business application programs and by developing their hardware and infrastructure
equipment which support wide area link information networking business, etc. In broader meaning,
the recent Y2K problem is also included in the informatization measures.

(6) Measures for high mechanization in Japan include modernization measures for specified
industries, restructuring measures for specific industries, and new business area promotion
measures, all of which are based on the Small and Medium Enterprise Modernization Promotion Law
(1963, Law No. 64). The Japanese government also enacted the Temporary Measure Law for Textile
Industry Restructuring Improvement (1967, Law No. 82) to restructure the textile industry for
modernization. Meanwhile, the similar laws have been enacted in many of the studied nations, like
Poland, where coal industry restructuring is carried accordingly. In most cases, however, these laws
are used to coordinate and restructure depressed industries rather than their restructuring for
modernization.

(7) Regional small and medium enterprise measures in Japan include the activation of regional
industry promotion by gathering component stock sites and local industries based on the Regional
Industry Integration and Activation Law (1997, Law No. 28).

Meanwhile, many of the governments of the studied nations including Laos and Cambodia, regard
regional industry development and small and medium enterprise promotion as one unit of policy. On
the other hand, however, development of regional industry tends to focus on non-advanced
technology industries, such as handcraft and traditional craft, and labor-intensive industry, tending to
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miss measures for small and medium enterprise promotion including SI promotion from a long-term
and comprehensive viewpoint.

(8) Central city vitalization measures in Japan include the rebirth of central city areas based on the
Central City Vitalization Law (1998, Law No. 92), the Large-Scale Retail Store Location Law, and the
City Planning Law. These three laws allow the co-existences of manufacturing industry areas and
service industry areas and of small and medium service enterprises and large corporations,
contributing to the development of small and medium enterprises in urban areas and the avoidance
of slum.

Among the studied nations, only Malaysia has clear small and medium enterprise promotion policies
involving city planning.

(9) Logistics streamlining measures in Japan include the informatization of small and medium

retailers, corporate management modernization, and other promotional measures based on the Small
and Medium Retail Commerce Promotion Law (1973, Law No. 101) and the Specific Commerce
Integration Law (1991, Law No. 82). Concerning the Specific Commerce Integration Law, which plays
an important role in allowing the co-existence and co-prosperity of small and medium retailers, urban
department stores, supermarkets, and other large-scale retailers, most of the studied nations, like
Thailand, restrict the deployment of large-scale retailers by law, and have little room to tackle from
regional city development viewpoint.
Moreover, Japan has instituted the Small and Medium Enterprise Distribution Efficiency Promotion
Law (1992, Law No. 65) which aims to promote distribution efficiency of regional Small and Medium
Enterprises. In most of the studied nations including Cambodia, in the first place, regional
distribution has hardly been arranged and emphasized though some of them intend to promote such
distribution.

(10) Labor measures in Japan emphasizes the improvement of labor conditions such as the
reduction of labor hours, office environment improvement, and improvement of employment
management such as social welfare facilities, in order for small and medium enterprises to recruit
and maintain good labor force. For these purposes, based on the Law Concerning the Recruitment
and Maintenance of Labor Force for Small and Medium Enterprises (1991, law No. 57), labor force
recruitment and maintenance measures, employment stabilization measures, vocational ability
development measures, and labor welfare measures are deployed.

(11) Energy and environment measures in Japan include providing the Basel Treaty related
information, diagnosis, and guidance services. Also, diverse energy-saving measures and
environmental measures cover energy-saving assistance by NEDO, etc., application of special
depreciation rate (18%) on environmental pollution control equipment, and so on.

Meanwhile, almost all of the studied nations have respectively instituted an environment preservation
law. Philippines also has energy-saving assistance programs.

(12) Internationalization measures in Japan and Malaysia emphasize the assistance of overseas
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presence by small and medium enterprises. For example, Japan has JETRO, the Japan Small and
Medium Enterprise Corporation, the Japan Chamber of Commerce and Industry, and so on. For
developing nations, however, internationalization measures focus on the invitation of investment
from overseas and the export of domestic commodities. For these measures, the chamber of
commerce and industry of developing nations and JETRO hold exhibitions, trade fairs, and
investment meetings, and provide matching service, etc.

2-1-3-4 Laws and policies concerning small and medium enterprise measures

Concerning small and medium enterprises, especially small-scale businesses which have large
difference between large corporations, JapanOs Small and Medium Enterprise Basic Law clearly
states consideration for their promotion. More specifically, Japands small and medium enterprises
are assisted by the management improvement service, infrastructure facility service, and the finance
of management improvement funds for small corporations based on the Law Concerning the
Assistance of Small-Scale Businesses by Commerce and Industry Associations and Chambers of
Commerce and Industry (for short, the Small-Scale Business Assistance Law, 1993, Law No. 51).
Moreover, assistance is provided by the equipment modernization fund system and the facility lease

Model name Maxdel feature
| |Impomn Starts to manufacture industrial products for the pomary industry, such as agrculoral
replacement cquipment, fertilizers, agrochemicals, and gracually expand inte the production of
miodel cements, tinplates, and other building materials, followed by light indusiries, such as the|

production of soaps, daily goods, textiles, and heavy industries such as the production of]
plastics products in order io strengthen indusinial bases, This mode] has been adoped by
Japan, Korea, and many other nations for mdusinal development strategy.

?  |Raw materizl | Raw materials exporting nations gradually replaces rew matenal expons with processed
replacement products and other high-value-added produects, For example, a raw cotton ¢xport nation
mdel cAports raw codtons, processed cotton yams and cotlon fabrics. AL the same time, their
sub-industries need to be cultivated, A successlul example is found in India where the
report of raw cottons is gradually replaced with colion yarns,

3 | Indiusiry Based on acategonzed sub-industry, this model gathers diverse industrees into an imdustral
imtensive model | complex and indusirial arca, where product quality, supply scale, etc. are rased ard supply
sude chains are cxpanded, including suppliers and distributors, io promate industries.

Sucecessiul examples incluede Tsubame-shi and Kobe-shi, where the Western tableware and|
leather industries have been developed respectively.

4 | Castle town Based om the manufacturing base of a famous corporation (like a castle), the corporation
model cultivates and integrates raw material suppliers to form and promate the industry based on
ihe integration merits by integrated manufacturing underthe umbrella of the corporation,
Successful examples inchede Toyoda-shi and Hitachi-she, Mote, however, that too much|
dependence will cause stromg influences on kocal raw mstenal supphers imcleding smiall
and medium enterprises, due 1o strategic changes of policy by the parem compsany,

5 |Taiwan model | In this model, small and medium high-lech enterprises develops while networking with
iSilicon Valley |others. This model has drawn attention o Malaysia, Indonesia, Philippines, e, Since
model) high-technologies and speedy development are requimsd, integration and assemble
capabilitics using communication networks are important, Taiwan and the Silicon Valley
in the United States belong to this model, Ohta- ku also seems 1o belong this model, where|
small and medium emerprises with advanced processing technologies form a local network
and operate as vimual larpe corporations to receve orders and engage o productions
although they are nod always IT related high-tech companes.
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system based on the Law of Small and Medium Enterprise Modernization Fund Subsidies (1956, Law
No. 115). Beneficial measures are also provided by the Small-Scale Corporation Benefit Society Law
(1965, Law No. 102).

The basic idea is to find and assist enthusiastic small corporations, for example, participating in
village vitalization projects to support the expansion of marketing channels for specialty products,
while providing them with beneficial measures, and management guidance trough the chamber of
commerce and industry, etc. Moreover, the idea is to cultivate such small corporation managers so
that they will become main players in the next generation for commerce and industry unions through
meetings and activities at the local youth clubs and women(Os clubs. In other words, enthusiastic
small corporations will have opportunities for growth and the other small corporations will receive
beneficial protection measures.

Many nations carry out combined measures of unemployment and regional development for small
and medium enterprises, especially for small-scale businesses. These methods are shared by the
World Bank and other international donor organizations.

Japan provides micro finance only for equipment modernization. Moreover, a corporation applying
for such finance is obliged to take prefectural modernization diagnosis. The micro finance function
for small-scale businesses is carried by shinkin banks, regional banks, and other private financial
institutions rather than the government. Thus, finance by the private sector is very rich in Japan
compared with developing nations. On the other hand, since many of the studied developing nations
just have traditional finance institutions such as pawnshops, shinkin-bank-like financial institutions
are very limited, being unable to provide sufficient micro finances.

Furthermore, Japan is featured as having the business guaranty system where small corporations
join the small-scale business beneficial system to accumulate fund. Such Japanese system is hardly
found in developing nations.

Finally, the above descriptions concerning JapanOs small and medium enterprise policies is based on
the * Guide to Small and Medium Enterprise Measures” (1999) edited by the Japan Small and
Medium Enterprise Management Consultants Association.

2-2 Small and medium enterprise promotion policy models and supporting systems

The former sections describes the legal systems and their purposes concerning small and medium
enterprise promotion policies based on the policy tools used for small and medium enterprise
promotion policies. This section describes strategic models of small and medium enterprise
promotion and their relations with supporting policy tools.
Industrial promotion models concerning small and medium enterprises are subdivided into five
models. Advanced nations have adopted these models consciously or unconsciously to build up today
Os leading positions. Note, however, that the five industrial models are only for analytical
convenience; in reality, there are many factors for industrial promotion and the five models plus
other factors are often integrated to carry actual industrial promotion.

(1) Import replacement model
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The import replacement model as a strategy is not always limited to small and medium
enterprises. This model is considered as a small and medium enterprise development strategy in
broader meaning since small and medium enterprises in a strategic industry grow together through
industrial cultivation.

First, industrial policies to replace import goods become very important for this strategy. In order
to replace import goods with domestic goods, their import duties are raised and beneficial taxation
measures are provided for the domestic industries in question. When import duties are raised,
smuggling begins to take place, followed by a fierce battle by the competent authorities. In a nation
like Japan, where the market with a certain size of population exists, domestic competition becomes
active and product quality improves. However, in a nation where the market size is small, it is not
certain whether such similar effects can take place or not. In recent years, since the WTO
agreements have moved to relieve import duties, applying high import duties is against this move,
and in some cases not permitted.

Therefore, it is important for the government to take indirect measures, namely to cultivate

domestic corporations that replace import goods by (2) assistance measures to new business
startups, etc. and domestic corporations that supply raw materials for those corporations as well as to
improve manufacturing technologies (cost reduction and improvement in quality control) by (1)
corporate management innovation assistance measures and (3) technical capability assistance
measures, while not excluding foreign goods from the domestic market. Since distribution is
important, the government also needs to deploy strategies that improve the distribution network of
domestic products and that advertise good quality of domestic products to the people.
Second, in the past, cultivating industries is usually carried out from simple to complex industries,
low technologies to high technologies, and small-scale to large-scale industries. In recent years,
however, forming links between different industries has been regarded important. For least
developing nations where agriculture is the main industry, there are many cases that irrigation
facilities and other agricultural infrastructure as well as industries that manufacture agricultural
equipment and produce agrochemicals and fertilizers are first constructed, followed with industries
that manufacture cements, tinplates, pipes and other building materials in relation to agricultural
infrastructure.

(2) Raw material replacement model

This strategy is also closely related to the preceding (1) and not limited to small and medium
enterprises. Raw material exporting nations have adopted a strategy that promotes exporting
processed products and other value-added products instead of exporting raw materials, such as raw
cotton, crude oil, natural gas. Accordingly, this strategy has also led to the promotion of the domestic
industries of raw materials to process raw materials before export. In other words, raw material
exporting nations are shifting export products to high value-added processed products.

The government needs to provide domestic corporations with public test laboratory facilities and

prototype manufacturing plant facilities by applying (3) technical capability improvement assistance
measures and (6) measures for high mechanization so that they will be able to manufacture
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processed products. In addition, since this strategy is also a trial to change established supply chains
(raw material procurement 0 product processing 0 product distribution and flow of value-added
products), exploring overseas markets through the chamber of commerce and industry, etc. and
cultivating industries related to processing industries become important. However, there are cases
that the raw material processing strategy has ended in failure. For example, although some raw
cotton exporting nations process cotton yarns and cotton fabrics before export, their industrial
growth remain at this level. As a result, other raw cotton exporting nations tend to control raw cotton
procurement. On the other hand, the former raw cotton exporting nations cannot lower the prices of
their cotton yarns and cotton fabrics products; they cannot improve export product quality so much;
and they face difficulty in exporting cotton yearns and cotton fabrics products in question.

For least developing nations where agriculture is the main industry, at first, improving the quality of
cassava, corn, coffee, and other cash crops are important. Many governments have tried adopting
strategies that promote domestic corporations to process cassava and corn for feedstuff and to
process coffee into famous brands. Meanwhile in Japan, producing or/and processing unique special
products linked with the Ohita Prefecture image are regarded effective, like the one specialty product
per village campaign deployed by Ohita Prefecture.

(3) Industrial integration model

By carrying out (6) measures for high mechanization, this strategy forms an industrial complex or
industrial area where local industries and related industries are gathered together to promote an
integrated industry. Since such industrial complex or industrial area comes to have the industrial
integration function, product quality, supply quantity, etc. can be raised by making the most of
integration merits and by using chambers of commerce and industry and trade associations. When
single industrial integration reaches a certain scale, suppliers, distributors, etc. can be invited to join
the industrial complex and to expand supply chains for industrial promotion. A successful example is
Tsubame-shi, Niigata Prefecture. The city has successfully transformed from the Western tableware
production industry to the metal processing industry.

The industrial integration model strategy also involves national characteristics and design
thoughts such as industrial complex or industrial area. There is a typical failing case of this model.
When industrial integration is carried out by corporations in the private sector in a short-term span,
the integration tends to be mixed. As a result, integration of the same industry is hardly formed,
leading to no formation of a rather broader range of regional industrial promotion in a long-term
span. Another example of failure is found in Philippines, where local corporations in the private
sector failed to establish a supply chain structure that promotes the integration of local industries and
raw material suppliers because the developed export processing area didn0t function as had been
expected although foreign investments are successfully invited. Meanwhile, Japan once emphasized
the integration of the same industry. However, Japan now is rather emphasizing the combination of
different industries for synergy effects.

Many least developing nations hardly have industry, in the first place. Thus, even cultivating local
corporations in the private industry has to start from manual industries, such as battik dyeing and
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wood carving. A successful industrial integration of local manual industry is found at Ubud, Bali,
Indonesia, where wood carving and watercolors are mainly targeted to visiting foreign tourists and
handcraft markets in overseas. However, this integration is just the first step. How to appropriate the
funds gained in the first step is the next challenge for industrial promotion.

(4) Castle town model

This model is based on the base of a large corporation to which raw materials and components
suppliers are connected. The model is often developed intentionally or unintentionally. Since the
central large corporation enables to integrate production by cultivating local suppliers, the local
procurement rate will rise, enjoying integration merits. Local raw material and component suppliers
(small and medium enterprises) will also have opportunities to expand sales by making the most of
marketing channels of the central large corporation as well as having opportunities for technical
guidance, etc. Such successful partnership is seen at Toyota where subcontract factories gather
together centering on Toyota Motors, at Hitachi-shi where Hitachi is located, and at Ohta-shi where
Fuji-Jyuko is located. Successful examples of this model are also seen in many parts of the world, like
a town built up by big business Tata in India, and towns centering on a governmental corporation
which plays an indispensable part of the local community in China.

In Malaysia, this type of partnership is adopted as the strategy of small- and medium-sized
enterprise promotion under the name of Industrial Linkage Program (ILP).

However, when local suppliers and subcontractors, mostly small and medium enterprises, come to
depend too much on the central corporation in the town, they will be under direct influence of the
corporationOs performance and strategy. When manufacture Hitachi suffered deficits, most local
suppliers and subcontractors at Hitachi-shi also suffered deficits and are unable to promote an
alternative industry. Another example is found at Kamaishi-shi, where a steel mill is closed, followed
by the decline of the relevant local industries.

(5) Taiwan model (silicon valley model)

The Taiwan model or silicon valley model for industrial promotion has drawn attention to
Malaysia, Indonesia, Philippines, etc. in recent years. In this model, IT-related high-tech corporations
form integrated networks and often expand into a remarkable industry in a short period. This model
may also includes Ohta-ku, Tokyo, where many of non-IT small and medium enterprises with high
processing technologies form a local network like a virtual large manufacturer and receive orders
and engage in production.

It is an oversimplified view that the industrial promotion based on this model just needs to
integrate IT-related corporations. The model also requires network infrastructure and assistance
from universities and other higher educational, and research and development institutions (for Japan,
(4) plenitude in know-how-oriented management resources, (3) technical capability improvement
assistance measures). In addition, since this model requires maintenance of high technologies and
speedy developments, the government needs to perform quick clerical work relating to imports and
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exports and intellectual property rights, including simplified and speedy processing for customs
clearance and customs tariff.

When the above five strategies are overviewed, successful industrial promotion needs to start up
desired new businesses or new businesses in desired industries. For this purpose, (2) assistance
measures to new business startups, etc. is indispensable for the formation of new venture businesses.
Second, industrial integration is necessary. Unless small and medium enterprises are integrated
appropriately, (3) technical capability improvement assistance measures become inefficient, and
raising productivity and local brand images are not easy. Besides physical integration, (4) plenitude
in know-how-oriented management resources is also becoming increasingly important in forming an
assistance network for small and medium enterprises.

Furthermore, networking is required at the nest step by forming partnerships, small and medium
enterprise linkage, and other types of cooperation strategies. What is important here is the form of an
established network and its outputs, not the connection between individual corporations and different
industrial links. In other words, the position that the established network occupies in relation to the
governmentls development strategies and the amount of outputs from the network play a decisive
role in development potentials.

Finally, many parts of the above descriptions in this report refer to or quotes from “ Development
Strategy in Asia” (by Hirokazu Kajiwara), * Economic Development and Role of Governments in
Eastern Asia” (by Masahiko Aoki), and “ Industrialization and Development: A Comparative
Analysis” (by Ray Kiely and other).
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Chapter 3 Undertakings by Other Assistance Organizations concerning the
Promotion of Small and Medium Enterprises and Their Problems

3-1 General trend in assistance organization

Organizations which we have visited and surveyed this time include the World Bank, the Inter-
American Development Bank (IDB), the European Bank for Reconstruction and Development
(EBRD), the Organization for Economic Cooperation and Development (OECD) and the United
States Agency for International Development (USAID). Generally speaking, it is quite an obvious fact
that the area of the promotion of small and medium enterprises has been given a first-hand
importance by any one of these organizations, and it seems likely that the concept of arranging O
Level Playing FieldO for small and medium enterprises, which is a key word for the survey of this
time, becomes a kind of common sense among such organization. And it is recognized by all of the
organization which we have visited this time that OLaws and Regulations( therefore have an essential
positioning, and in that sense such organization seems to have committed in some ways into the
arrangement of legal system surrounding such enterprises.

However, a simple reference to the assistance of arranging legal system involves considerably
different methods of approach according to respective organization. Among five organizations
mentioned above, EBRD is the sole organization which has established in advance the legal system,
which can be called a guideline or a model, in a concrete form and which carries out cooperation
while modifying it in line with national circumstance or status of development of arrangement.
Although some examples of legal system exist in other organizations, which is worthy of specific
consideration, to which law and/or system work is to be implemented is substantially subject to the
judgement of the person-in-charge of respective project. Completely contrary to an approach by a
model legal system, IDB even extracts a method which fits respective circumstance from an
individual case and fixes it.

However, organizations other than EBRD certainly carries out with a framework reflecting
respective way of thinking, and Chile, Argentina and Hungary have been already listed as examples
of an excellent model country in the area of legal system arrangement.

3-2 Financial institutions for international development

3-2-1 World Bank

The World Bank, an international assistance organization centered around the International Bank
for Reconstruction and Development (IBRD) established in July 1944 and the International
Development Assaciation (IDA) established in December 1945, is commonly called the World Bank.
However, it is to be more accurately called as the World Bank group in which the following five
institutions form a group: the International Bank for Reconstruction and Development, IBRD, having
181 member states as at the end of February 1998; the International Development Association, IDA,
having 160 member states as at the end of February 1998; the International Finance Corporation,
IFC; the Multilateral Investment Guarantee Agency, MIGA,; the International Center for Settlement of
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Investment Disputes, ICSID. Out of these, institutions which provide direct assistance for the
promotion policy of small and medium enterprises in developing countries are the Private Sector
Development Department, PSDD, in the IBRD which carries out technical assistance and micro
finance, IFC which provides development services of small and medium enterprises in developing
countries in a form of direct investment and MIGA which carries out the promotion policy of small
and medium enterprises in developing countries in the area of facilitating investment and export.
However, since IFC and MIGA do not provide direct assistance for the promotion policy of small and
medium enterprises, we restrict our explanation here to the assistance for the development policy of
small and medium enterprises provided by PSDD in IBRD.

In principle, the development assistance by IBRD is carried out by a matrix of sector unit such as

energy sector and of region unit such as southeast Asian region. PSDD in IBRD has a positioning of
a group of experts in the World Bank Headquarter for small and medium enterprises promotion and
provides assistance in the form of being involved in the assistance by the World Bank performed in
region and sector, of dispatching experts in connection with items of small and medium enterprises
scheme performed there within the sector promotion master plan and of cooperating.
Although there exists an assistance project relating to small and medium enterprises promotion
policy performed by the World Bank, amount and number of cases of such project have decreased as
the time goes by. The direction of assistance by the World Bank has changed, as mentioned above,
to the assistance carried out as one of the items in the sector development. However, with respect to
the countermeasure for small enterprises, especially the micro finance, it has the nature of the
measure against poverty and unemployment and as such the number of cases and amount are
increasing.

(1) Definition of small and medium enterprises

According to PSDDI0s OSmall Enterprise Development Unit,0 the definition of small and medium
enterprises varies country to country. And the World Bank announces that although it has no explicit
definition, but it generally considers of an enterprise as a small-scale enterprise if number of its
employees is 5 to 10, as a small enterprise if number of employees is approximately 50 to 100, and as
a medium enterprise if number of employees is approximately 100 to 250 and that it also determines,
in line with the nature of a project, taking into other elements such as scale of asset etc. According to
a person-in-charge who actually worked as a task manager in a project for small and medium
enterprises promotion policy in Central Asia, he considers of an enterprise as a small-scale enterprise
if managed by an operating capital of approximately 150 to 900 U.S. Dollars annually, as a small
enterprise if managed by approximately 1,000 to 5,000 U.S. Dollars annually like a light industry, a
food distribution company, a repair factory or a textile mill as a domestic industry and a medium
enterprise if managed by approximately 50,000 to 250,000 U.S. Dollars annually. These amount can
be considered as the amount which are actually financed (in the project).

(2) World Bank0s way of thinking on small and medium enterprises promotion policy

The World Bank considers that the separation should be made between small and medium
enterprises and small-scale enterprises (small business), that small and medium enterprise should in
principle carry out their business under free competition and market principle and that the
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Government should arrange Level Playing Field (equal opportunity for competition) for that purpose
and should not implement discriminatory policy such as industrial protection.

However, the World Bank considers that there are three major restrictions as follows for small and
medium enterprises including small-scale enterprises and that these restrictions prevent them from
conducting free competition with large enterprises on equal footing:

(i) restriction on external managerial environment such as regulations which are too much rigid
for small and medium enterprises;

(ii) restriction of access to market, information and finance etc.; and,

(iii) restriction on internal managerial environment relative to accounting, technology for
manufacturing and control, business plan etc.

In this connection, the World Bank announces that if these restrictions are removed or alleviated,
small and medium enterprises can conduct free competition with large enterprises on equal footing
and that therefore the Government or the World Bank assists the arrangement of environment in
which these restrictions will be removed or alleviated.

In particular, with respect to restriction on external managerial environment under (i), the World
Bank finds the following problems and is about to provide the assistance for policies which enable to
eliminate them:

« regulations which constitute obstacle for the market entry or which lead to unequal competition
in the market;

« regulations which force small and medium enterprises to have unequal burden in terms of cost
and time in connection with licensing, registration or registry etc.;

« system of collecting tax which disturbs the growth of small and medium enterprises;

« a loose establishment of ownership right which causes inconveniences in case of establishment
of mortgage on asset;

« inappropriate legal system with regard to commercial transaction and dispute resolution which
prevents from taking business risk;

« tax system which is unfavorable for small and medium enterprises;

« placing order by official or public entity which is detrimental for small and medium enterprises
to challenge;

« land development regulation which rejects small and medium enterprises entering into a
lucrative market;

« uneconomical provision of infrastructure by the Government with regard to, in particular, traffic,
public utility and market facility etc.;

« overly rigid labor laws and regulations which make discharge and employment of workers
difficult or costly or which hinder flexible and mobilized utilization of labor resources.
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Further, with respect to access to finance under (ii), the World Bank furnishes the direct financial
assistance, such as micro finance, in connection with small-scale enterprises announcing that it is
particularly difficult for them to access to finance and that such measure can be viewed as a measure
against poverty and unemployment. For example, with regard to the micro finance in connection with
a measure against poverty, the World Bank provides assistance through CGAP (Consultative Group
to Assist the Poorest) and NGOs etc.

3-2-2 Inter-American Development Bank

IDB (Inter-American Development Bank) is a financial institution for the regional development
having an objective of promoting economic and social development of the Central and South
American region. In 1959 its establishment was determined by the parliament of 21 countries in
American States, and it commenced its operation in 1960. The original member states were 25
developing countries in the Central and South America or Caribbean Sea region in addition to
developed countries of the United States of America and Canada, totaling 27 countries. The
amendment to the Agreement in 1972 allowed participation by countries outside the region, and thus
17 countries outside region, such as Japan or Germany, became member in 1976. Presently, the
number of member states is 48, and the Headquarter is located in Washington. The approved amount
of finance in the year of 1997 was U.S. 6 billion 17 million Dollars, and the aggregated amount from
1961 through 1997 is U.S. 84 billion 10 million Dollars.

(1) Covered policy area
Policy areas which IDB intends to cover are the following three areas:

(i) Supporting Policy Reform
Reform of financial sector can be taken for an example.

(ii) Direct Technical Assistance
This is provided through Multilateral Fund toward the private sector such as the Chamber of
Commerce and Industry or universities and is similar to Grant. IDB also provides technical
cooperation to assist the arrangement of the Capital Market. IDB further provides assistance
to establish and rear the organization which professionally deals with the promotion of small
and medium enterprises. In providing assistance, IDB takes into consideration the stage of
organizational development of respective country, does not adopt a method of setting a model
pattern, makes efforts to base on the actual circumstance of each country and adopts the
method of entrustment by IDB to professionals.

(iii) Round Table Discussion
This is to participate in conferences hosted by countries concerned on the promotion policy of
small and medium enterprises. Such conferences include the Global Type Dialogue and One
by One Dialogue.

(2) Enterprise development strategy, small and medium enterprises

The primary objectives of IDBOs Enterprise Development Strategy, Small and Medium
Enterprises, March 1995 are to help strengthen the competitiveness of small and medium enterprises
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so that they can contribute to long-term growth and maintenance of employment, and for such
purpose those objectives also attach importance to create level playing field and eliminate
unfavorable position in the market as well as to remove distortions of the market or other restrictions
which hinder development of small and medium enterprises.

And while IDB recognizes that unfavorable elements of small and medium enterprises are mainly
based on the fact that they have difficulty to finance large amount of fixed capital, that they lack in
economy of scale and that they are deprived of basic factors for production, IDB makes it one of its
objectives to reduce the obstacles relative to organization or regulation which is unfavorable for small
and medium enterprises. Further, since problems of input market (capital, labor, technology and
other requirements for production), problems of output market (pricing, competition, access to
market information) and problems of regulations (policies on taxation, customs duty, procurement,
corporate governance, control on business activity) are intertwined, IDB considers it necessary to
supplement the unfavorable position by such measures as reducing transaction cost at the time of
conducting business, as assisting the provision of financial and non-financial services based on cost
sharing principle and through market mechanism and as strengthening organization for small and
medium enterprises.

IDB has a long-term influential achievement on the assistance itself to small and medium
enterprises sector. For example, while the Multi Sectoral Global Credits financed 2.5 billion U.S.
Dollars since 1990 as the IDB fund, this financing amounted to the total loan of 4.8 billion U.S.
Dollars by the reinforcement through local financial institutions. During the same period, non-
financial services loans also amounted to the total of 1.3 billion U.S. Dollars.

As a part of these efforts, IDB established the Inter-American Investment Corporation (1IC) in
1989 for the purpose of corresponding to local financial needs. As of 1997, IIC was involved in 180
transactions amounting to the total of 450 million U.S. Dollars. Multilateral Investment Fund is also
involved in establishing 8 Venture Capital Funds in this area. The total amount is 35 million U.S.
Dollars and covers ordinary small enterprises or specific small enterprises of specified industry type.
Modernization and reform of government, decentralization and restructuring of labor market are
listed as important items for the future, and IDB considers regulatory matters, procurement and
dispute resolution as themes relating to these issues. Regulatory matters need to be considered
within a transaction-cost framework and relate to government, labor, transaction or competition etc.
IDB has an understanding that the playing field in which small and medium enterprises can do
business can be established and their growth and absorption of labor can be facilitated by means of
reforming such regulatory environment at the time of conducting business. In relation to this, IDB
also assists the establishment of associations of small and medium enterprises. Because these
associations can be expected to take a role of an excellent monitor for the promotion of policies such
as bills, enforcement of laws and judicial resolution.

Policies for small and medium enterprises are a kind of amalgamation of macro policies and micro
policies, and it is essential to create fairness and transparency of competition. Since the circumstance
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where such creation is made varies country to country, IDB does not cooperate with certain model as
a base but takes an approach of tailoring individual strategy matching to respective circumstance of
each country. In this connection, Argentina, which can be regarded as a typical case, has established
a strong organization for small and medium enterprises policy and is energetic for human resources
development and training of public service personnel. IDB provides assistance and guidance on what
kind of legal system and its implementation system are to be structured to alleviate their problems.
The name of CORFO in Chile is also noted as a successful example.

3-2-3 European Bank for Reconstruction and Development

The decision to establish European Bank for Reconstruction and Development was made at the
EC summit meeting, and it was established in March 1991. Its objectives are to assist transition to
market economy of former Soviet Union and east European countries and to promote the leadership
of the private sector in that region, and its roles are in principle (i) loan for corporations (syndicated
loan with official institutions such as the World Bank or private banks is also possible), (ii)
investment service including subscription of stocks, (iii) guarantee service and (iv) technical
assistance etc.

(1) Assistance for arrangement of legal system

As the characteristic of the European Bank for Reconstruction and Development (EBRD) which
provides services along the stream of philosophy of European Continent, a model approach can be
noted which structures an ideal of laws or prototype as a model and carries out the arrangement of
laws with such model as a standard. The Legal Transition Team within the Office of the General
Council of EBRD now fixes model laws for certain laws and assists the arrangement of laws centering
around east European and former Soviet Union countries which need the arrangement of laws
urgently due to the reasons of the enrollment to EU etc. Hungary is already raised as a successful
model country.

The focal issues are narrowed down to (i) bankruptcy, (ii) corporate laws and corporate
management, (iii) authorization of concession, (iv) regulation on capital market, (v) secured
transactions and (vi) reform of regulation on telecommunication. Model laws are completed partly
owing to JapanOs monetary offer. Cooperating with universities or law firms of various countries and
areas, they are being prepared by a mixed team of members having the background of civil law and
common law and by merging two law systems.

It can be said that this kind of approach is completely different from a so-called pragmatic
approach adopted by IDB formula which, with regard to the arrangement of legal system, does not
establish certain model and changes approach according to individual circumstance. However,
EBRD does not introduce model laws into various countries as they are, but rather it adopts an
approach of preparing laws while adding or modifying necessary items depending on situations.
Generally speaking, countries under negotiations for the enroliment into EU have advanced legal
system.
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And, since EU is an entity among the stockholders of EBRD, close consultations are being held on
a regular basis in connection with legal system reform. Countries to which assistance is provided
include former Soviet Union countries in the European countries, east European countries and
central Asian countries, and the degree of involvement is almost same. And whether model laws are
operated successfully after their introduction is being researched by internal inspectors.

And as the Office of the General Council in EBRD understands that while the arrangement of laws
is important, rearing of human resources who implement them is also important, and for such
purpose EBRD publishes a professional legal magazine, “ Law in Transition,” on a quarterly basis
from the position that EBRD carries out the enlightening activity.

(2) Management assistance for individual corporation

Turn Around Management (TAM) Program carried out by EBRD was established for the purpose
of assisting, through tripartite coordination with UNDP, EBRD and EU, transformation of state-
owned corporations in central and eastern Europe and former Soviet Union to profitable and
autonomous private corporations in the future. Presently, it consists of 12 headquarter personnel and
250 part-time professionals. Up to now, it has directed more than 600 projects and provided
assistance to corporations which were under the process of economic transition. And Japan also
makes monetary offer for this program.

In concrete terms, this program is an activity to provide assistance for privatized corporations from
the aspect of preparing business plan etc. including sales, finance and production and to become a
help to induce investment and loan, and it also has an objective to bring them up such corporation
which are eligible for the EBRD loan (normally a corporation with 10,000 employees).

The TAM service is operated by a fund of 45 million U.S. Dollars, the breakdown of which is 1.2
million U.S. Dollars from UNDP, 18.5 million U.S. Dollars from EU PHARE, 2.3 million U.S. Dollars
from EU TACIS, 3.5 million U.S. Dollars from Russia, 6.7 million U.S. Dollars from Nordic, and 12.8
million U.S. Dollars from Multilateral Countries Technical Assistance Fund of EBRD (including 2.0
million U.S. Dollars from Japan) and dispatches human resources having experience of corporate
management in private companies as consultants.

While 45 Japanese experts are registered in a consultant database, senior industrial experts, sector
technical experts and management coordinator (who controls and coordinates 12 projects every
year) are also needed. The term of dispatch is formerly 90 days, but now visiting of 6- 8 times totaling
60 days are used for advice at the site and, in other periods, advice is given by facsimile etc. Those
who are thought to be desirable for senior industrial experts are such person as has practical
experience of 15 years or more, as is capable of getting accustomed to living in foreign countries and
as 55 years or older, and additional conditions are attached such as small burden of taking care of
his/her family with his/her children already coming to an age, having a good command of English
language and satisfying with remuneration of 500 U.S. Dollars a day etc.
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One project covers one company, and such company has 300 employees or more averaging 900 [
1,000. Company of the subject is selected by EBRD0s country team or directly applies for as was the
case in Poland. The criteria for selection is that a company is not a bank or does not belong to
military, gambling or tobacco industry, further, it is important whether or not a responsible person of
the company is active. And the cost for one case is approximately 85,500 EURO in total in case of
former Soviet Union countries.

3-2-4 Asian Development Bank

In order to realize the objectives of promoting economic development of developing countries
within the region, Asian Development Bank (ADB) carries out loan of development fund, guarantee
of loan, investment, utilization of resources, promotion of economic system of mutual supplement,
assistance for expansion of trade within the region and technical assistance. Basically, ADB attaches
an importance to the arrangement of more transparent and simplified business environment and
open market, and although there are no guideline, but ADB considers it important to arrange legal
system such as corporate laws (including contract law and bankruptcy law) and competition laws
(including anti-trust law). And from the viewpoint of Corporate Governance, it also place an emphasis
on the legal system, especially on bankruptcy law. This is simply a meaning of legal environment
covering corporations in general and does not necessarily narrow down to small and medium
enterprises, and a law such as the basic law for small and medium enterprises is not made much of.
However, while the present circumstance allows most of small and medium enterprises access only
to a loan program with high interest rate, attempt are now under way to set up a program which, to
begin with, includes credit guarantee system and seminar for bank employees and to facilitate the
loan by ordinary commercial banks.

(1) Promotion of small and medium enterprises and way of thinking on arrangement of legal

system

ADB also adopts a concept that it is important to arrange a legal system with regard to OLevel
Playing Field,0 that is to say, an equal opportunity for competition and stands on an understanding
that both small and medium enterprises and large enterprises should compete in the same free
competition society and that the role of government is to arrange the opportunity in which such
competition is conducted on an equal basis. Therefore, ADBUs approach, similar to that of the World
Bank etc., regards the promotion of small and medium enterprises as the promotion of private
enterprises sector, and, further, the policy for this promotion of private enterprises sector is thought
to be one items out of industry promotion and adjustment plan for industrial structure. And, similar to
the World Bank and other international assistance organization, the direct loan by micro finance
project is carried out with regard to small business from the viewpoint of counter measures against
poverty, unemployment and activation of local society.

For example, during the course of the settlement after the Asian Crisis which can be said as the
main body of assistance in recent years, ADB has promoted financial reform in many countries.
While one of the themes within such reform is the reorganization of policy financial institutions, ADB
divides the role of policy financial institutions for small and medium enterprises into direct financing
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function and credit guarantee system. ADB instructs that direct financing function should rather be
transferred to private banks and government should retreat from direct financing and control the
framework. ADB also divides the roles of the central bank and the government and instructs the
separation of financial control and financial policy function, in which the central bank should control
banks and currency distribution and the role of government should be narrowed down to policy. As
an example of such financial reform, ADBUs proposal now made to Thailand and Indonesia make us
know the way of thinking of ADB on financial reform.

The second subject ADB now promotes is tax system reform. Many Asian countries which ADB
covers have recently been under the pressure of globalization, such as WTO, or free trade principle
and have become to realize that they cannot help adjusting their tax system. This leads to the
direction of the abolition of customs duty and means not only that it will become impossible for them
to protect their domestic industry by customs duty but also that they will be deprived of sources of
fund for policy investment. In this connection, ADB instructs to secure the annual revenue, to
transform from direct tax to indirect tax, to cause customs duty to react smoothly to WTO etc. as well
as to structure the Institution which reforms tax system and implement it. As an example of such tax
system reform, ADBUs proposal made to Vietnam make us know the way of thinking of ADB.

Further, with respect to arrangement of laws in general, ADB not only holds various seminar or
round table meetings but also makes variety of proposal or instructions, and stresses that the overall
system of laws should be the basis of the promotion of private sector. As an example to know ADBUs
practice of legal system for entire nation, the project for Mongolian Government is to be noted.

And as mentioned before, ADBIs way of thinking to small business, which is different from that to
the promotion of small and medium enterprises, incorporates a concept of promoting local society
into the thinking of helping the weak, and micro finance is being carried out. As a characteristic of
ADB micro finance, the fact that it has rather well- prepared models or frameworks, which are similar
to USAID or EBRD, is to be noted.

3-3 Other international organization

3-3-1 Organization for Economic Cooperation and Development

OECD (Organization for Economic Cooperation and Development) was established in September
1961 by adding the United States of America and Canada into the OEEC (Organization of European
Economic Cooperation) which was an acceptance organ for Marshall Plan (European Reconstruction
Plan) after the World War Il. The original member states were 20 countries, which were 18 OEEC
member states, such as the United Kingdom, France, Germany, Italy etc. plus the United States of
America and Canada. After that, Japan (joined in April 1964), Czech, Hungary, Poland, Korea etc.
joined, the number of member states (formal member) as of the end of July 1999 is 29 countries.

Its purpose is to promote the stabilized growth of economy and the expansion of trade, and at the

same time to coordinate the aid and assistance for developing countries. Its secretariat is located in
Paris. OECD has Ministerial Council, which is held once a year, and the standing representatives
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conference decide a policy, and, as the subordinating organization, it has 35 committees covering
economic policy, trade, development aid etc. and carries out economic analysis and recommendation
of policies to the Council. Development Assistance Committee (DAC) was created in 1960 as an
organization for coordinating aid policies for developing countries.

(1) Way of thinking on small and medium enterprises promotion

While in the recent policy for small and medium enterprises in the U.S. and European countries, a
concept called OBirth Right Economyl has been advocated, which calls for ensuring an opportunity
of free growth and development for a group of newly established companies, it has been confirmed
by the OECD Ministerial Council in April 1998 that Othe improvement of the condition for creation
and growth by small and medium enterprises is important for economic growth and securing
employment.0 And it is said that the weight of policy has been shifted to the establishment of
business or rearing of venture capital, facilitation of technological innovation of small and medium
enterprises and the creation of employment as the result.

In the policy for small and medium enterprises, the most important element is to enhance fairness
and transparency of competition, and the realization of fair competition is the most important task.
The transparency of competition is that any and all disputes should be resolved under the law by the
judicial system, the role to be performed by public prosecutor sector is large in implementing fair
competition policy or consumer protection policy.

While one of the purposes of the policy for small and medium enterprises is to create employment,
welfare protection policies for individuals and those for corporations should not be mixed up. If a
policy for small and medium enterprises is protective, it is not consistent with the fair competition
policy. The same thing can be said about the tax policy, and it is understood that the progressive
taxation system etc. cannot be applicable to legal persons or corporations, though it may be all right
for individuals.

With respect to the cooperation in the same area, OECD does not have a general policy for small
and medium enterprises assistance for developing countries since it regards, in principle, the
economic policy of member states to be the most important. And it recognizes that assistance for
enterprises would not bring about substantial effects if certain level of market economy would not be
achieved. However, since the provision of assistance to a country which is thought to be capable of
utilizing experiences of OECD states successfully may be recognized as meaningful, OECD also
understands that it is possible for it to provide some Asian countries with cooperation carried out by
APEC in such areas as finance, management, human resources rearing, vocational training and
technical area.

Further, while it is in principle the Science, Technology and Industry Bureau which carries out

programs relating to small and medium enterprises, DAC also holds international conferences with
regard to the promotion of small and medium enterprises.
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(2) Tasks for the future

From the viewpoint of Knowledge based Economy which is discussed quite often recently, since it
can be considered that small and medium enterprises centering service sector, rather than industry
centering large corporations, will become the core of the economy OECD understands that it is
important for countries including OECD member states to arrange environment in which such
sectors can be developed and that, for purposes of resolving such tasks, it is necessary to create an
environment in which risk-taking is easy to be done and where Equity Financing, rather than Debt
Financing, becomes the main stream. And from the standpoint of enabling participation of more
organization and individuals, intellectual property right and competition laws also have quite a large
role, and, in this respect, intellectual assistance etc. for arranging such laws is to be noted as a
promising area.

Further, in order to make resources flow from bad area to good area quickly, labor laws in the
sense of enhancing the liquidity of workers, bankruptcy laws in the sense of improving liquidity of
corporations themselves and trade policies from the viewpoint of making competition more fierce
and of improving competitiveness are all important. Although there is a concern that human
resources rearing by corporations would become difficult to be conducted if liquidity of workers
would be enhanced, but in order to deal with such trend, it is considered that a way of thinking would
be necessary in which, even if the initiative is taken by corporations, training by publicly-borne fund
such as subsidy should be increased and human resources should be accumulated by whole nation.

3-4 Governmental assistance organization

3-4-1 United States Agency for International Development

In March 1961, then President Kennedy delivered the OSpecial Message on Foreign Assistancell to
the Congress and proposed a new concept of foreign assistance. For the purpose of realizing this
foreign assistance concept, OForeign Assistance Act 19610 was enacted in November 1961, and, with
this Act as the base law, the United States Agency for International Development (USAID) was
established as an organization which carried out assistance. And at the beginning of establishment, it
was an organization which absorbed International Cooperation Bureau, Development Credit Fund,
technical assistance departments of the Department of State and a part of service of the United States
Export and Import Bank, and the International Development Cooperation Agency (IDCA) was
formed in 1979, thus becoming a legally independent body from the Department of State.

Since the USAID is an organization which carries out assistance policies of the U.S., it rather
attaches importance to policies. These are the U.S. assistance policies, but at the same time, it makes
efforts to introduce and promote Democracy and to realize Sustainable Political Reform such as the
assistance to east European countries and former Soviet Union countries. In this sense, a policy is so
structured that the policy assistance has a priority then followed by economic aid. However, although
the USAID carried out policy assistance many times in the past, but the result were not necessarily
satisfactory. As a result of this, it pours energy into three areas recently: human rights, assistance
through NGO and social issues. Naturally, policy assistance and economic aid cannot be clearly
separated and are merged into one object, but the policy in which policy comes first then followed by
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economic aid does not change. Because of this policy, the USAID attaches more importance to policy
performance than economic performance.

And the USAID is divided into two organizations: the Global Bureau and the Economic Growth
and Agriculture. The Global Bureau carries out assistance according to region, while the Economic
Growth and Agriculture carries out assistance according to sector. At the time of research, foreign
assistance was carried out by a bureau which covered Africa, Asia and Middle East, Latin America
and Caribbean, Europe and new independents and by a bureau which covered human rights.
Although small and medium enterprises are given importance as one of items of aid program by
respective department, these aid program are not necessarily carried out as projects for promotion
policy for small and medium enterprises, but, as in the case of the World Bank, policy assistance for
small and medium enterprises is being provided as one item of master plan in the sector concerned.

(1) Policy assistance for small and medium enterprises

As mentioned above, while the USAID, setting aside issues relating to human rights, carries out
foreign assistance by region system, it formed an organization called the Microenterprise
Development in 1994 in connection with small enterprise assistance for the purpose of supplement
defects in which policy for small and medium enterprises are carried out in an inconsistent manner
and it decided to carry out assistance in a manner consolidated into this organization. This section
consists of 11 staffs and provides assistance for Micro Enterprise Development and for small and
medium enterprises in a form of (i) Microfinance, (ii) technology assistance and (iii) technical
assistance in connection with Micro Enterprise Development for respective department in the
USAID. However, for small and medium enterprises, assistance is still provided separately in the
region.

For example, the purposes of policy assistance for small and medium enterprises by region-in-
charge in Bureau for Europe and NIS (ENI) which we visited and researched are [to create a free
market in which regulation by laws effectively assists small business of private capital and
commercial activity of small and medium enterprisesl and intends to rear private enterprises by
three-step measure of rearing of enterprises - market development- creation of functional market
while providing the following two assistance:

« technical assistance for the improvement of managerial control of small and medium enterprises

(reinforcement assistance of management base);

« assistance for the establishment and the maintenance by government of free competitive

market.

And as the reflection of past assistance, it says that not only the arrangement of the regulation by
laws but also the implementation of the regulation by laws is quite important and stresses the
implementation and the arrangement not by government alone but by government coordinated with
NGO.

Further, the way of thinking of the USAID for small and medium enterprises promotion is, in

principle, the same as that of the World Bank, and, similarly, the USAID considers microenterprises
in a slightly different manner from the ordinary small and medium enterprises policy.
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(2) Microenterprises policy

The definition of Microenterprise in the USAIDOs Microenterprise Development is (i) a company
with less than 10 employees including employees, such as family members, for whom wages are not
paid, (ii) a company which deals in a business with low revenue by small asset based upon Common
Asset or (iii) an industry other than agriculture. As for being other than agriculture, an industry other
than a so-called farmer who directly produces agricultural products is included. Therefore, food
processing and agricultural products distribution business are included in the definition of
Microenterprise. As mentioned before, Microenterprise has a meaning of Safety Net and Safety
Guard.

The USAIDUs Microfinance is being carried out through Fund and NGO. However, the USAID not
only carries out monetary aid but attaches importance to Business Development. This Business
Development carries out monetary aid for Business Development Provider, and Business
Development Provider such as NGOs etc. provide services in developing countries.

What the USAID carries out as technical assistance includes the arrangement of Legal System,
license, matters relating to export and import, official harassment, training, capacity building
(development of capability) and research, and it also carries out various joint program with the World
Bank etc. Technical assistance which the USAID attaches the greatest importance is the preparation
of framework of Microenterprise Development and policy, which include (i) reform of legal system
or regulation, (ii) selection of area in which energy should be poured on a strategic manner, (iii)
arrangement and reform of consumer finance (Small Bank). For example, the USAID has dispatched
an expert to Ministry of Cooperative and Small Enterprises of Indonesia and structures such policy.
Revision of laws or reform of regulation include the arrangement of the anti-trust laws and prevention
of corruption. And official harassment is the assistance to resolve a problem: for example, in Russia,
to bully Microenterprise on the strength of laws and interfere with commercial activity. For others, it
carries out training or marketing service.

While Microcredit assistance program of the USAID is mainly carried out through NGOs, within

such experiences, Mobilizing Selling, Commercial Bank Provide Micro-Credit, Supervising have
turned out to be important. Especially, Micro-Credit re-Found is important, and for such purpose, the
reform of laws and regulations relative to Micro-Finance have turned out to be important.
The USAID does not consider specific area in which special energy should be poured and to which
special importance should be attached with regard to policy assistance for small and medium
enterprises including Microenterprises Policy. Rather, it adopts a way of thinking in which needs
vary country to country, and area and plan to which energy should be poured are different according
to the status of development. However, (i) relief from poverty for women and the weak and poor
class and (ii) assistance program for Financial Disability are the areas to which the USAID especially
pours energy.
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Chapter 4 State of Consolidation of Legal System concerning the Promotion of
Small and Medium Enterprises in Each Country

4-1 Summary

Table for state of consolidation of legal system conceming devalopmeant of
small and medium enterprises in each country
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