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Chapter 1 Existing Policy and Legislation

CHAPTER 1 EXISTING POLICY AND LEGISLATION

The policy and legal framework applicable to the water sector is set out in sections 1.1 and 1.2
below.

1.1 National Water Policy

After a long gestation period the National Water Policy (NWF) was approved by the Government
of Kenya (GOK) in late 1997. A Sessional Paper is currently being produced by a Task Force set
up by GOK.

NWP “aims at achieving sustainable development and management of the water sector by
providing a framework in which the desired targets/goals are set, outlining the nccessary measures
to guide the entire range of actions and to synchronise all water related activities and actors.”
Thus far, such a framework has been absent, with the result that many projects have been
prepared and implemented in isolation and have failed to deliver as planned a sustainable supply of
water due to lack of improvement to the support of these facilities.

NWP addresses the areas of water resources management, water supply and sewerage
development, institutional framework, and finances of the water sector. For each area, objectives
are first stated followed by an outline of the main issues, strategies lo resolve these, and the
related policy statements. In this report, or each area the objectives and summarised policy
statements are given.

1.1.1 Water Resources Managemen{

The objective is to “preserve, conserve and protect available waler sesources and allocate them in
a suslainable, rational and economical way.”

Policy statements deal with:

1) water availability (nced for conservation, introduction of water levies and fees);
- 2) roles and functions at differcnt management levels (decentralising to four

management levels - national, basin, sub-basin, and catchment),

3) integrated waler resources management (selling up 2 National Standing
Committee to deal with cross-sectoral issucs);

4) legal framework (need for action to harmonise all Acts related to the principal
Water Act, and to strengthen its enforcement),

5) impact of water resources development on the environment (development should
improve the environment not spoil it);

6) waler quality issues (protection of water quality, discharge of pollutants is illegal,

levies based on quantity of effluent to be intraduced);

V-1 The Aftercare Study on
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7)

8)

waler resources assessmenl, monitoring and information system (MWR to
establish comprehensive updated watcer resources databases to be used in sccior
development, to be charged for and available publicly); and

water rescarch and technology (MWR to promote by collaboration with
cstablished research bodies, by endeavouring lo establish a rescarch institute on
water matters, and by increasing financial support).

1.1.2  Water and Sewerage Development

The objective is to “supply water of goad qualily and in sufficicnt quantities to meet the various
water nceds while ensuring safe disposal of wastewater and environmental protection.”

Policy statements deal with:

1

2)

3)

4)

development to meet water demands (an ¢normous task requiring concerted eftori
by all actors involved; GOK 1o play a major ¢nabling role while encouraging full
pariicipation of the community, private sector, donars, and NGOs; GOK to
promote development of appropriale water and sanitation facilities in rural areas to
attract viable economic activities; MWR to promote natural slorage of walter for
irrigation in view of the vast quanlitics of water consumed; MWR to support
GOK’s efforis to attain self-sufficiency in energy production by making sufficient
water avaitable where feasible);

technology (to be appropriate, ie. comprehensible to users; encouraging
traditional technologies while not obstructing the introduction of suijtable
technological breakthroughs);

monitoring system {MWR, with other aclors: to develop a comprehensive water
sector monitoring system, including Country Level Collaboration (CLC), to have
access to reliable socio-economic, institutional, technical and financial data, to
support policy formulation and the regulatory process);

operation and maintenance (in line with GOK’s policy of cost-sharing, MWR to
encourage beneficiaries 10 help develop and operate water supplics, and promote
development of sclf-sustaining water systems where beneficiaries take full
responsibility for operation and maintenance); and

waste disposal systems {development of water supplies in urban areas to be
accompanied by development of corresponding sewerage systems, in particular,
industrial wastewater 1o be properly treated before discharge into natural water
courses; in minor urban arcas, sanitation systems to be developed concurrently
with new water supply systems; in rural areas, on site sanitation ta be developed
where economically and technically viable).

1.1.3 Institutional Framework

The objective is to “establish an efficient and eflective institutional framework to achicve a
systematic development and management of the waler seclor.”

The Aftercare Study on V-2
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Policy statements deal with:

(1)

)

3

()

©)

institutional sct-up (GOK role to be redefined, emphasising regulatory and cnabling
functions as opposed to direct service provision; to effect this, organisation structure of
MWR and other actor institutions to be revicwed; this to be accompanied by institutional
reforms promoling an “integrated” approach requiring changes in procedures, attitudes
and behaviour, and the full participation of women at all levels in sector institutions; GOK
lo support private sector participation and communily management of services, backed by
measures to strengthen local institutions in implementing and sustaining waler and
sanitation programmes; to further this, GOK, collaborating with relevant training
instilutions, to develop an institutional capacity building policy to build, strengthen and
maintain the required institutional capacity throughout the sector);

coordination (MWR 1o clearly define the roles for all aclors in the scctor according o
their capabilities, to cstablish mechanisms and define performance indicators for
monitoring role performance; all actors to register with MWR);

legislation (the Water Act fo be reviewed and updated Lo comprehensively address all the
legislative water issues, particularly that dealing with transfer of water facilities from onc
institution to another; where needed, new legislation to be introduced to give various
institutions legal mandate to perform certain specific roles in water development and
provide mechanisms to regulate their performance;

communily participation (community involvement 1o be an essential part of project
formulation; every effort to be made to appropriately train communitics 10 equip them
with the appropriate knowledge for this purpose; Community Based Water Committees
with clearly defined roles to be established at district level); and

handing over water supplies (GOK to endeavour to hand over Urban Water Supplies and
Sanitation facilities 1o autonomous departments within Local Authoritics, and Rural Water
Supplies to communities; however, each community and Local Authorily to be assessed
on their abilities and preparedness lo manage a scheme and if found wanting, GOK 1o
assist the community and Local Authorily with technical maiters through deployment of
qualified staff as required).

1.1.4 Finém:ing of Water Sector

The objective is to “develop a sound and sustainable financing system for cffective water
resources management, water supply and sanitation development.”

Policy statements deal with:

M)

financial resources (GOK, recognising the central imporiance of walter development to
Kenya’s overall development, to make the necessary efforts to mobilise local {inancial

V-3 The Aftercare Study on

the National Water Master Plan



Final Report - Supporting Report
Part V Law and Public Administration

resources for water resources management and development; in addition, to solicit for
donor funding to complement local financial resources where necessary);

{(2)  rcvenuc base (all water consumers to pay for water as an economic good; in pursuit of this
water supplies 10 be gazetted and appropriate tariffs set so that schemes can be self-
sustaining at all fimes; thus, water abstracted in its natural form to be charged a fee
commensurate with the amount abstracted, and the funds generated to be used for
assessing, monitoring, conserving and managing water resources and related research;
effluent discharge levics to be introduced, and their level 1o be commensurate with the
amount and nature of the effluent discharged and with the cost of treatment required,
bascd on the “polluter pays” principle); and

b4

(3)  management of financial resources (GOK's laid down regulations to be observed in the
management of financial resources in the sector; as indicated in the District Focus for
Rural Development, MWR to coordinate activities of donor agencies and NGOs so that
funds arc channelled to areas where they are most needed, and planned so that they can
effectively supplement local resources; all sources and quality of botiled water and walter
vending operations to be monitored and regulated, in pursuit of which appropriate tariffs

and licensing procedures to be formulated by MWR in collaboration with other relevant
agencies).

Generally, the NWP appears sound and in keeping with the needs of the sector. One important
shortcoming, however, is the absence of a policy and structure for the overall management of the
scwerage sub-sector, long a neglected issue, as studies in the 1970s testify.

The NWP should be formally expressed by legislation related 10 the water sector so that the
policy may be implemented. Legislation should therefore be consistent with nationat policy.

1.2 Laws Related io Water and Sanitation Sector

The Kenyan Government (GOK) has cnacted many laws related to water supply and sewage

disposal and has proposed some environmental legislation. The most important of these in the
context of this Afiercare Study of the National Water Master Plan are:

1) 'The Water Act (Cap 372)

2) The National Water Conservation and Pipetine Corporation Order (Legal Notice
No. 270, June 24, 1988}

3) 'The Mombasa Pipeline Board Act (1957)

4) The Local Government Act (Cap 265)

3) The hrrigation Acl

6) The Tana and Athi Rivers Development Authority Act

7) The Kerio Valiey Development Authority Act and The Lake Basin Development
Authority Act

8) The Agriculture Act (Cap 318)

The Aftercare Study on V-4
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9}  The Public Health Act (Cap 242)
10) The Environmental Management and Coordination Bill 1996.

These laws arc bricfly described and assessed where relevant (o the water sector.
1.2.1 The Water Act (Cap 372)

The Water Act, which is the most important law related to water, was first established in 1951 to
make better provision for the conservation, control, apportionment and use of water resources. H
was revised in 1972 and further subsidiary legislation was cnacted in 1955. The Water
(Amendment) Bill was drafted in 1992 (the Study was unable to review this) 10 make some
necessary alterations to the Water Act but was rejected by Parliament in 1993.

A further attempt to amend the Act is now in progress led by the Water Rights Section of the
MWR and sponsored by SIDA. [t is intended that a second Water {Amendment) Bill be prepared,
circulated to stakeholders and the Attorney General, and then submilted 1o Parliament.

The Water Act currently provides that ownership and control of “every body of water” is vested
in the Minister {for Water Resources) and that abstraction, use of water has 1o be in accordance
with this right. The Minister is given very wide powers, for example, to acquire land, construct
works, impose water rates, establish catchment areas and drain swamps, and is advised by the
Water Resources Authority or Water Apportionment Board (see below).

The Water Resources Authority (WRA) is established 1o invesligate water resources and demands
and to advise the Minister on the discharge of his duties. Unfortunately this body does not exist
and has not functioned since the laie 1960s; the then Ministry of Water Development took over
the WRA’s functions in 1968, The country is divided into catchment areas, of which there are
currently six, and there is a Catchment Board for cach area to advise the Water Apportionment
Board on the issue, amendment or cancellation of permits. The Act also provides for Regional
Water Commitiees (RWCs), one for each province, to advise the Minister on waler conservation
and development and nominate appointees to the WRA. Again, these RWCs have not functioned
for at least 25 years.

The Water Apportionment Board (WAB), which is subordinate to the WRA, is provided for and
given wide powers, for example concerning the control of water abstraction by the issue, revision
or discontinuation of permits. Local Water Authorities may 2iso be appointed to manage and usc
water for community projects. The Minister may acquire land for state waler schemes.

Permits for water abstraction and use are covered at length and the circumstances in which they
arc and are nol required are set out. Applications are made to WAB through the local Waier
Bailiff, who is a key part of the system controlling water use. It is understood that permit
conditions are not being adequately enforced by the Water Bailills, and that permils ar¢ not
always issued, both serious deficiencies in the contro! of water use.

V-5 The Aftereare Study on
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The abstraction of groundwater and the construction of wells, including borcholes, also need
permits but only for certain wells. Many wells do not theretore require a permit, although
provisions exist for the prevention of waste and pollution.

Precedence is given to the use of water for domestic purposes over the use for all other purposes
and empowers WAB to reserve part of the flow of a body of water for domestic purposes.

Also dealt with is the Minister’s powers to appoint water undertakers, which once appointed have
a duly to provide an adequate supply of water within their area, and a prior right to give such
supplies. The Minister can permit or order 1wo or more undertakers 10 furnish joint supplies,
transfer an undertaking or part of it to another undertaking and vary supply limits. Default
powers of the Minister apply only to undertakers which are not local authorities (the Minister for
Local Authorities alone has default powers over local authorities). Undertaker powers and dutics
to make and enforce regulations for tariffs, management of the supply, prevention of waste and
pollution are also set out.

There is further provision for the prevention of pollution; for example, any act polluting water for
human consumption or domestic purposes is prohibited, bringing penalties of up to 10,000
shillings for transgressors. However, these penaltics are al least 25 years owt of date and would
be very much more if adjusted for inflation over the intervening period.

The Water Act scems comprehensive and detailed, and free of major deficiencies. The main
problem appears to be seriously inadequate enforcement, and this will be explored in 1.3 below.
There are nevertheless some shortcomings which should be corrected. These are summarised
below:

1) Many provisions of the Water Act and its subsidiary legistation do not apply to
non-gazetled nor local nor public authority undertakers;

2) The long defunct WRA, Regional Water Committees and the Water
Apportionment Board siill appear in the Acl. The appeal procedure described
therein no longer exists;

3 There is no clear provision for the WAB 10 exercise the Minister’s power 1o issue
permits for the use of water;
4) The groundwater provisions of Part IX impose less contro! on groundwater

abstractions than on those from surface water. As the effects of groundwater
over-abstraction or pollution are more serious than for surface water, this anomaly
should be rectified; and

5) There are a number of other instances in the Act where control on water
abstraction and poHution could be improved. Some of these are set out in 5.1
below.

A further point to note is that MWR, having taken over WRA’s functions, is currently discharging
dual functions: regulatory, as an authority for appointing water undertakers, and operational, as
the largest water undertaker.

The Aftercare Study on V-6
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1.2.2 The National Water Conscrvation and Pipeline Corporation Order, 1988

The National Water Conservation and Pipeline Corporation (NWCPC) was sct up through the
State Corpoaration Act (Cap 446) and was officially declared by the Legal Notice No. 270 dated
Junc 24, 1988.

The Corporation was established to improve, manage and develop water projects nationally with
the objective of assisting GOK in the formulation and exccution of water policics.

The Corporation shall, according to the Legal Notice:

1) “supply water in bulk to such water undertakers as the Minister may, after
consultation with the Board, by notice in the Gazette, designate;

2) supply water, in bulk or otherwise, to such persons or class of persons as the
Minister may, after consultation with the Board, by notice in thc Gazetle,
designate;

3) do all such things as may be neccssary or advantageous for the management and
development of water projects and for securing an adequate supply of water; and

4) apply for and obtain all such licences, permits and other written law or as may be
desirable.”

In addition to the functions specified in the 1egal Notice, the Corporation was also to undertake
the following: '

1) “Plan, manage and procure equipment for construction of dams and water
supplies;

2) Promote efficiency in the operations for existing water projects;

3) Ensure thal water projects are financially viable to actually gencrating revenue, and

4) Assists the Government in the formulation and execution of a National Water

Development Policy.”

A major weakness in the legislation eslablishing the Corporation is the absence of any statement
indicating how it is lo relate to other institutions, e.g. MWR and local authorities, in the
development and management of water supplies. This has caused considerable confusion among
these other instilutions and needs to be resolved.

1.2.3 The Mombasa Pipeline Board Aci (1957)

This Act, which provides for the establishment of the Board, its consiitution, assets, powers and
functions, should be repealed as the Board was proscribed in the early 1980s following the
recommendations of a Presidential Commission on Government Expenditure (the Philip Ndegwa
Report). Its functions, which included administering the bulk supply of water to Mombasa and its
environs via various pipelines and reservoirs, were taken over by the then Ministry of Water
Development and are now exccuted by NWCPC. (The Corporation also acts as water undertaker
for Mombasa and its environs, distributing water 10 consumers.)

V-7 Fhe Aftercare Study on
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1.2.4 The Local Governmenl Act (Cap 265)

This Act was sct up in 1963 to provide for the establishment of authorities for local government,
to define their functions and to provide for “connected” and “incidental” matters. It was revised
in 1986.

In the context of this study, the Act provides that every local authority {municipal, town and
urban council) may establish, maintain and regulate scwerage and drainage works within or
outside its arca. It may also compel the construction of private drains and their connection to
public drains or sewers, and tix charges for the use of sewerage and drainage facilities.

In addition, a local authority {municipal, town, urban or area council) may undertake the supply of
water within its arca, and may establish, acquire and maintain works for this purpose. A local
authority may make bylaws under this Act to the cxten! that a water undertaker may make
regulations under the Water Act. However, it is not stated clearly that every local authority
undertaking water supply is a water undertaker under the Water Act. For example, the Water
(Water Undertakers) Rules apply only to gazetied water undertakers.

It should be noted that by a recent Ministerial decree all urban councils have been upgraded to
town councils, and thercfore the category no longer exists.

1.2.5 The Irrigation Act

This Act provides for the establishment, constitution and functions of the National Irrigation
Board which is responsible for the development, control and improvement of national irrigation
schemes in the areas designated by the Minister of Water Resources. The Board is required to
cooperate with the defunct Water Resources Authority in “formulating policy” for national
irrigation schemes.

1.2.6 The Tana and Athi Rivers Development Authority Act

The Act provides for the establishment of an authorily to advise on the institution and
coordination of development projects in the two basins.

1.2.7 The Kerio Valiey Development Authority Act and the Lake Basin Development
Authority Act

These Acts each provide for the establishment of an authority to:

1) plan and coordinate the implementation of development projects in the catchment
area;

2) establish a long range development plan for the area;

3) coordinate the abstraction and use of nalural resources, especially water, and to
monitor this; and

4) maintain a database of all relevant statistics for the area.

The Aftercare Study on V-8
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The Acts do not state that the Authorities have sole or any responsibility for developing and
distributing water supplics in bulk, cither within the Arca or outside il.

1.2.8 The Agriculture Act (Cap 318}

The Act promotes agricultural development according to sound praclices of good land
management and stresses the need for conservation of soil and its fertility. Thereby, the Act
indirectly cmphasises the importance of preventing of soil erosion and the conscquential
deterioration of the quality of surface water.

1.2.9 The Public Health Act {Cap 242)

This Act requires local authorities to take all lawlul measures to prevent and deal with the
outbreak of disease. As there is a direct connection between certain discases, sewage and water
supply, every local authority, whether a water undertaker or not, has a statutory duty in water
supply, water pollution and sewage disposal. For this purpose, the Act gives every local authority
wide powers to deal with unsatisfactory water supplies, wastewater and sewage disposal and
water poltution. For example, a local authority is mandated to prevent pollution of any supply of
water used for drinking or domestic purposes, to purity it should it become polluted and to take
action against those causing the pollution. Furthermore, the local authorily is empowered to
exercise its powers outside its area, if for example the source of water is outside its arca.

Powers given lo the Minister include: delegation of powers 10 local authoritics and others 10
control the standard of purity of treated efiluent and te control industries liable to pollute waler
courses; making rules for the protection of wates supplies in defined arcas;, prohibition of
insanitary irrigation within a town or its eavirons. There is a fair amount of subsidiary legislation
which includes detailed provisions for drainage and sewerage.

1.2.10 The Environmental Management and Coordiration Bill 1996

This comprehensive Bill is based on the principle that every person in Kenya is entilled to a clean
and healthy environment and has the duty lo safeguard and enhance it. The Bill is in 12 Parts
which deal with such matters as: administration (e.g. establishment of a National Environmental
Council, Naliona} Environmental Management Authority and Provincial and District
Environmental Commiitees and Action Plans); environmental quality standards (¢.g. for water, air,
waste); obligatory cavironmental impact assessments; environmental restoration orders;
inspection, analysis and records; funding (¢.g. establishment and operation of an environmental
management fund); and the powers {o make regulations. 1t is not known when the Bill will be
submilted to Parliament for approval. .
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1.3 Implementation of Policy and Laws

Implementation of the law is generally intended by the Government and public authoritics. If laws
are made for good reasons, there must be equally good reasons for their enforcement. Law which
is not implemented because it is not enforced cncourages the public to disregard it, and is unfair
to those who observe it.

Several studies of the sector spanning two decades have revealed that most problems are due to
poor implementation and enforcement of the law, rather than any serious deficiencies in il. It is
reported that format enforcement action is virtually unknown, with scarcely a single prosecution
under the relevant laws in the tast 35 years. (The Study was unable to verify this absence of
prosccutions.} The rcasons for this low level of enforcement were summarised in 1972 as follows,
and appear to be equally relevant today:

1)

2)

3)

4)

5)

6)

D

8)

The division of responsibilities among many agencies, with little coordination and
between which cooperation is not always good. At best this makes for procedural
difficulties, and at worst lcads to lack of interest.

The number of laws involved which may be difficult {o understand and correlate,
particularly by the subordinate officials concerned.

The demise of the Water Resources Authority and the Regional Water Committees,
which, in the absence of amendments to the Water Act, implies that their functions
have been taken over untawfully.

Lack of experience of enforcement procedures by officials and lack of case law.

Stafl shortages.

[nability to take Water Act prosecutions to subordinate courts quickly. (The
present procedure whereby prosecution of people contravening the Water Act
must be initiated by the AG will be quile unworkable if the number of prosecutions
increases. This would be belter handled by designated officess at a lower level, e.g.
water bailiffs).

An absence of what can best be described as the “philosophy of enforcement”,
particularly at senior levels. One might add, from the present perspective.

Generally poor motivation among officials of the public service because of
inadequate pay and service conditions when these are compared to the private
scctor and even state corporations.

Recommendations tor improving the present position are given in 5.1 below.
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CHAPTER 2 WATER SUPPLY AND SANITATION SECTOR ADMINISFRATION

According to the latest Presidential Circular No. 1/95 “Organisation of the Government”, GOK
has 20 ministrics, reduced from 35 in 1988. Among these was the lcad ministry for the water
supply and scwerage development sector (although the latter is less clear from the Water Act);
this was the Ministry of Land Reclamation, Regional and Water Development (MLRRWD), until
a decision to form the Ministry of Water Resources was announced in early January 1998.
However, the official confirmation of the new GOK structure, which affcets other Ministrics as
well, has not yet been issucd from the President’s Office.

Other ministries and agencies with responsibilities which impinge significantly on the water sector
are the Ministry of Local Autherities', the Ministry of Health, the Office of the President which
administers the District Development Committees, and the Ministry of Culture and Social
Services which is responsible for self-help schemes in the rural areas. Non-governmental
organisations working with local communities are active in the development and operation of
water supplics and sanitation also in the rural areas.

There are several other ministries and government departments which can be regarded as users
{rather than bulk suppliers and undertakers) of water to a greater or lesser degree, and they are
required to obtain approval from MWR before developing projects making use of water resources.
Such ministries include Department of Regional Development (part of MWR) (river and lake
basin development), Ministry of Energy (hydropower development and operation), Minisiry of
Agriculture (irrigation development), and Ministry of Transport and Communications (Kenya
Railways Corporation as water user). In addition, the Minisiry of Livestock Development and the
Minisiry of Tourism and Wildlife are both responsible for water supply schemes and sewerage
works assaciated with their development projects.

2.1  Organisations Concerned with Water Supply

In this section of the report, the principal institutions responsible for the development, operation
and maintenance, and regulation of water supply are reviewed in terms of their functions and
responsibilities, and their activities and organisation in the provinces and districts.  Their
effectiveness and efficiency are assessed in broad terms and major problems and issues are
identificd. There is some overlapping of the subject matter between this 2.1 and 2.2 below.

2.1.1 Ministry of Water Resources

The government administration of water development has had, institutionally, a somewhat
chequered history, culminating in 1974 with the creation of the Ministry of Water Deveclopment
which had responsibility for all GOK water schemes and county council schemes (taken over in
1974/5), and some self-help schemes as well.  In 1993, MLRRWD was formed by the

! According to a decision laken in late January 1998 the Ministry of local Government became known as the
Ministry of Local Authorities, although this change kas ot yet been officially annecunced.
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amalgamation of three ministries, cach of which became a technical department?® in an enlarged
Ministry but retaining its former structure. Support services from the three original ministrics
were also brought together, resulting in censiderable duplication.  Since then there have been
partial attempts 1o rationalise the integration of support services. (The recent decision to recreate
the original three ministries will therefore, if fully implemented, probably require some further
restructuring of the support services.)

The Department of Water Development (WDD) in MWR is, therefore, the GOK agency
responsible for the development, conservation and control of water. In support of this, its mission
statement is: “to ensure proper and orderly Water Resources Management including assessment,
conservation, development and protection of the environment from degradation from waler
related activities,”

In order to fulfil its mission, the functions of the depariment are stated as:

1) water development and watcr supply;
2) coniro) of water catchments;

3} waler resource management;

4) walter qualily and poltutior control; and
5} waler conservation.

but sewage disposal is not mentioned.

To execute these functions, the Director of Water Development is responsible for three Branches
- which together arc responsible for ten divisions, one additional division, the Kenya Water
Institute (KEWI), six provincial water offices and, through the provincial offices, 64 district
offices throughout Kenya (see Figure - 2.1.1). This arrangement is the Jatest of several revisions
which have seen WDD expand from six divisions, KEWI and the provincial and district offices in
late 1996. These revisions are, it is understoad, associated with the Civil Service Reform
Programme (CSRP), a programme for rationalising ministry structures and mandates. WDD
operates a total of 375 (309 ruraly’ schemes for which it is at present responsible through its
network of provincial, district and divisional, offices.

The Water Resources Management Branch manages ground and surface water resources (through
four divisions) by hydrological observation, assessing water resources, controlling water quality,
planning water projects, assessing environmental and other impact of water resource management
praciices. There are 500 observation stations around the country providing data for this unit.
The branch also manages a division for water rights and assessment which issues, cancels and
registers water permits and maintains the national water resources database.

The Water Resources Development Branch supervises five divisions, two of which appear to have
litile to do with development. The divisions are:

* Water Development Department, Land Reclamation Depariment, aud Regional Development Department {now
koown as State Corporations Depariment).
* Water Supply Projects and Schemes Status Report, luly 1996, MILRRWD
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(1)  Technical Planning and Design Division

This division plans and designs water supply and sanitation projects for MWR and other ministries,
NGOs, private and public institutions and individuals. Tt also carries out feasibility studies and
sets technical standards in the water and sanilation sector, and prepares national and regional
walter master plans.

(2)  Construction Division

This division executes by supervision construction works for water and sewerage syslems, dam
construction, irrigation, drilling and drainagc works, as well as Arid and Semi-Arid Lands
(ASAL) Programmes. Much of the work of this division is done with and for other ministries and
GOK departments.

(3)  Operations and Maintenance (O&M) Division

The O&M Division is responsible for the operation and maintenance of all water supply schemes
and, it is stated, sewerage schemes under MWR; it is also supposed to assisi technically water
supply and sewerage schemes under other agencies in the sector. Most of the activities and stail
of this key division are based in the disiricts - in accordance with the District Focus for Rural
Development Strategy (DFRDS) promoted by the President.

(4)  Water Conservation, Irrigation and Drainage Division

This division is to design and implement water conservation projects such as dams and other
water harvesting techniques, and to maintain data on such technology including irrigation and
flood control.

(5)  Mechanical and Electrical Services Division
This division provides mechanical and electrical services Lo MWR.

The Special Water Programmes Division coordinates and supervises the preparation of water
project proposals for internal or external funding. It coordinates donor and NGO supported
programmes as well as those funded by GOK.

The Applied Water Research Branch is charged with the formulation and execulion of water
research policy in water resources management, water supply and sanitation (but with no mention
of sanitation in detaited duties of sections), also the storage and dissemination of research data
and oulpul.

The Kenya Water lnstitute (KEWI) is the main body responsible for training personnel employed
by MWR, local authorities and other organisations in the water sector. The Institute offers
diploma and certificale courses in water technology as well as numerous shorter courses. It has
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scven teaching departments in: waler engineering; water resources; planning, Marketing and
coordinating; mathematics, science and computer use; operation and maintenance; mechanical and

clectrical engineering; and management and general studies.

The present organisational scale of KEW1 is as below,

1)
2)
3)
4)

The Institute has recently received donor support from GTZ and France. GTZ is helping KEWI]
to reorganise to achieve a greater degree of autonomy, and to extend the curriculum, improve

Administrative staff 90 persons
Teaching staff 60 persons

Number of trainecs 250 persons/year
Number of trainees by course 20 - 50 personsfycar

staft training, and provide additional training equipment.

Following a nceds assessment, carried out by the project, it was discovered that that Institute
should offer more flexible cursiculum, rather than limit itself to certificate and diploma courses, it
was found that informal, shorter courses that satisfy unique reguirements of clients were more in
demand. The Institute now offers more such courses on commercial basis with emphasis on the
customers’ needs. Among those who have already benefited from the new-approach courses of

the Institute are:

)
2)
3)

Borehole Operators in Kajiado and Marsabit/Moyale
NWCPC Personne! at Malindi, Mombasa and Nyeri
Ministry of Water Resources Personnel of Machakos District

Some of the cadres of personnel trained so far were:

1)
2)
3)
4)
3)
6)
7

Borchole operators

Meter readers

Billing and Revenue Clerks

Water Supply Opcrators

Chemical and Pump Attendants

Water Guards

Line Patrollers, Mcter Readers and Pipe Fitters

Other refresher courses were covering:

1)
2)
3)
4)

The project will place more emphasis on practical and all-round training so that the mult-
discipline graduates could handle entire operations within their stations rather than the specialised

Operation and Maintenance and Appuricnances
Installation and Servicing of Water Meters
Burst and Leakage Repair

Connection and Installation of Service Lines
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type thal encourage over-staffing in these schemes. This will be achicved through training the
trainers and hands-on training on the cquipment.

France, through the Kenya/France Development Co-operation Task Force on Human Resource
Development (HRD) in the Water Scctor, has prepared, and is presumably executing, a two-year
Action Plan for human resources development.

Activities in the Plan include sclting up a central HRD unit and training management information
system, developing existing ministerial HRD units, and preparing and implementing a prioritiscd
training plan which would include assessment of training programmes and trainees. Also included
is the implementation of priority training in management, technical and special programmes (¢.8.
community mobilisation and private scclor parlicipation), improving collaboration with other
training institutions, and training trainers according to the neceds of the expanded training
programme. Unfortunately, where courses do not currently exist, it cannot be determined when
courses which are to be “planned” or “developed” are likely to be available, making planning
future training by users very approximate.

About 75% of the Kshs 18.5 m cost is to be met by the French Government. Ultimately a range
of courses will be available in KEWI and other Kenyan institutions for management, District
Water Engineers, and various staif in Water Resource Management, Planning and Construction,
Qperation and Maintenance {from MWR and municipalities).

Finally, the field offices of WDD are responsible for planning and developing, operating and
maintaining MWR water supply schemes, and for water regulation throughout Kenya. Their
performance is crucial to delivery of a satisfactory water supply to the consumer, generation of
revenue and control of water abstraction.

In districts visited by the Study Team, regulation was not effective for lack of qualiticd staff and
transportation, and a very slow permit approval process. The delays at each stage of the approval
procedure (District Water Board, Catchment Board, Water Apportionment Board - see 2.1.2
below) mean that an applicant could wait for more than one year for a decision. There are strong
grounds for assigning more powers to Catchment Roards so that they can approve the less
significant applications without invalving the Water Apportionment Board (Chapter 3 has more
on district funciions.)

2.1.2  Agencies related to the Ministry of Water Resources

The following agencies operate under the general jurisdiction of MWR, with varying degrees of
autonomy.

(1)  Water Apportionment Board (WAB)
Reporting to the Minister and on his behalf the Water Apportionment Board authorises,

supervises and controls the use of waler throughout Kenya. It does this through Catchment
Boards, one for each of the six catchment areas, that report to it. The catchment arcas ar¢ for
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Tana, Rift Valley, Athi, Northern Ewaso Nyiro, Lake Victoria North, and Lake Victoria South.
The effectivencss of these bodics is unknown. However, it appears that they have no executive
staff, budget or formal funds to carry out their statutory responsibilities.

(2)  Water Resources Authority (WRA) and Catchment Boards

WRA was established in 1951 and operated until 1968, when it ccased lo funclion and its
responsibilities were assumed by the Agency responsible for the walcr sector. As noted above,
the Watcr Act has not yet been appropriately amended.  WRA originally advised on various

aspects of water management and was also an appeal body for those dissatisfied with decisions of
WAB.

(3)  District Water Boards

The Water Act provides for the establishment of a Regional Water Committee (RWC) for each of
the six provinces but these were abandoned at about the same time as WRA. The purpose of
RWCs was to advise WRA and Minister on water development and conservation matters and link
the Jocal authorities involved in the water sector with WRA.

In line' with a number of moves in recent years to decentralise the machinery of public
administration, the then Ministry of Water Development was directed in 1991 to set up a District
Water Board in cach district 1o assist the planning and coordination of water related aciivities.
The Boards are subcommittees of DDCs and scem to have broad mandates which are rather close
to thosc of the catchment boards:

1) protection, conservation and preservation of all catchment areas in the district;
2) partitioning, allocations and authorisation of all water bodies;

3) water quality and pollution control activities;

4) management and control of water use;

5) overseeing ang coordinating all water related activities in the district; and

6) assisting in the enforcement of the Water Act.

The tasks are not well specified at this level; it is not known whether a more detailed schedule of
duties and responsibilitics exists, or whether there is any conflict with catchment boards.

The District Water Engineer is Board Secrelary and executes decisions as required by DDC.

(4)  National Water Conservation and Pipeline Corporation (NWCPC)

In accordance with Legal Notice No. 270 of 24 June 1988 under the State Corporation Act (Cap
446), NWCPC was set up to improve, manage, and develop water projects nationally and (o assist

GOK to formulate and execute water policy.

The broad functions of the Corporatijon are outlined in the Legal Notice 270 (which the Study has
not yet seen} as:
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1) “supply water in bulk to such water undecrtakers as the Minister may, after
consultation with the Board, by notice in the Gazette, designate;

2) supply water, in bulk or othenwise, lo such persons or class of persons as the
Minister may, after consultation with the Board, by notice in the Gazette, designate;

3) do all such things as may be nccessary or advantageous for the management and
development of water projects and for securing an adequate supply of water; and

4) apply for and obtain all such licences, permits and other written law or as may be
desirable.”

In addition, NWCPC was to:

1) Plan, manage and procure equipment for construction of dams and waler supplics;
2) Promote eflicicncy in the operations for exisling macro-water projects;

3) Ensure that water projects are financially viable to actually generating revenuc, and
4)  Assist the Government in the formulation and execution of a National Water Policy.

The long term objective of the Corporation is to “ensure that water supplics are managed in a
professional way to ensure sustainability of the systems al an affordable level.” Itis explained in a
recent NWCPC report® that although all systems should be run commercially with full cost
recovery, there is still need for cross-subsidisation as some schemes cannot even cover operation
and maintenance costs. In seiting up the Corporation, GOK were clearly expecting a better
organisational and financial performance than the parent MLRRWD could deliver, and there has
been some modest progress in this respect {see 4.1.5 above), although this may have been partly
achieved by poaching schemes with a better financial performance and polential.

NWCPC has a Board of Directors numbering 16 of whom only one, the Managing Directar, is an
executive, five are Permanent Secrelaries, and one the Director of Water Development.
Decisions of the Board are subject to the approval of the Minster as the Corporaiion is under the
general jurisdiction of MWR. With this proviso, NWCPC has fairly wide powers 1o plan the
development of water supply, borrow money, set water tariffs and rates, and to employ the
revenue so derived.

The Managing Director is sesponsible for five departments:

1) Operation Services Department

2) Development Services Department
3) Corporate Services Department

4y Human Resources Department

5y  Finance Department

Operation Services is stated to deal with the “coordination” of the Operation and Maintenance of
the present 45 water supply schemes “administered” {to use NWCPC’s own words) by Regional

! Brief on National Water C onservation and Pipeline Corporaiion’s Activities and Present Status - Sceptember

1997
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Managers in the five regions - Coast (Mombasa), Rift Valley (Nakuru), Central (Nyeri), Southern
(Sultan Hamud) and Western (Kisumu). This total excludes those urban and rural schemes which
form part of the main pipeline systems (e.g. Mzima, Nol-Turesh) and are served from them. A
number of water undertakings were (ransferred from WDD in MLRRWD to the Corporation in
1989 (it is not known how many were transferred or how they were selected; neither is it known
which of these are purcly bulk supply schemes). Regional Managers, to achieve their objectives,
gencrally control a management team responsible for operations, customer accounts, personnel
and administration, and finance. Currently cost centres, regions are expected to become full profit
centres after performance has improved to a satisfactory level. However, it appears that the
operation and mainienance of schemes is highly centralised, Regional Managers having to refer
quite minor procurement and personnel decisions to Head Office for approval.  Substantial
changes 1o current corporate management practice will be necded before such Regional autonomy
is achieved.

The function of Development Services is to plan and implement capital projects and comprises an
Engincering Planning Section (demand forecasting, water resource planning, investment planning,
project preparation and concept design, and environmental impact assessment) and a Project
Implementation Division for this purpose. Currently, the department is managing seven projects
under construction and ¢ight in the planning and design stage, all of which are supported by
donors. There are an additional cleven projects ¢ither proposed or being planned which are not
funded. Also in 1989, NWCPC took over some projects under construction or planning and
design. (The Atkins/Price Waterhouse corporate planning study in 1993 noted a tendency to rely
on donor staft to do the “hands-on” project management.)

Corporate Services is currently stated as managing the corporate planning process, developing
and updaling cerporate strategy and the business plan, monitoring, investment appraisal.
However, the department has also been given the task of project managing the 29 components of
the US$43.2m Mombasa and Coaslal Water Supply Project (which includes expansion of
sewerage, drainage, and sanitation services) for which it would appear not to be properly
cquipped. The studies which formed part of the instilutional support components of the project
cnvisaged that a separate PIU would be set up under Development Services where project
management expertise and resouvrces would normally be found. Furthermore, when asked by the
Study Team for NWCPC’s current approved or drafi corporate plan including mission statement,
corporate policies, objeciives, standards and performance targets, the material produced was not
of a satisfactory standard, and there was no current corporate plan. Concerning staff, there was
no establishment for the organisation, and therefore vacancies could not be determined.

The Human Resources Department is responsible for providing personnel management services -
i.c. recruitment, pay and conditions of service, and records - and for training.

Finance would appear to be responsible for the meter reading, billing and revenue collection
system, the accounting and budgetary control system, and the preparation of the annual accounts.
1t has particular responsibility for monitoring regional financial performance and supervising the
operations of the regional financial departments. The accounting system is being computerised
which, it is belicved, will solve many of its operating problems.
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(5)  Mombasa Pipcline Board

As explained in 1.2 above, this Board has not functioned since the carly 1980s. lts responsibilitics
are now undertaken by NWCPC.

2.1.3 Other Institutions Related to Water
(1)  Ministry of Local Authoritics (MOLA) and Local Authoritics

MOLA is the third institution with major responsibilities for the watcr supply and sanitation sector.
ts overall functions as stated in Presidential Circular No. 1/95 “Organisation of the Government
of Kenya” comprisc:

1) Local Government Policy

2) Bylaws of all Local Authorities

3) Local Government Loans Authority

4) Local Government Provident Fund

5) Training of Local Government Personnel
6) Urban Development,

while the ministry’s mission is to promote the development of Kenya through the establishment
and exislence of viable and well organised Local Authorities (LAs). MOLA currently oversees
164 LAs which are established by the Minister as provided for in the Local Government Act.
Among their many responsibilities is the provision of water and sanitation services in their areas as
set oul in the Act. Of the 164 LAs, 10 administer waler and sewerage schemes, and the rest
administer sewerage only or sanitation schemes, waler being supplied by another water
undertaker such as MWR or NWCPC. The Water and Sewerage Department of the Nairobi City
Council, although a local authority scheme, is really a special casc because of ils size and the
degree of autonomy it enjoys.

Of the five MOLA departments reporting to the Permanent Secretary and which together arc 10
execute the functions and fulfil the mission, the Urban Devclopment Department has direct
technical responsibility for water and sanitation (see Figure - 2.1.2 for its organisation structure).
It has a Planning Division and a Technical Division to carry out its functions of

1) formulating with LAs urban development policies;

2) coordinating implementation of urban development policies, programmes and
projects in LAs; monitoring and evalualing these; and

3) providing technical assistance to LAs.

Water and Sanitation Section is one of four technical sections addressing different subscctors of
LAs and providing technical assistance to them. Three engineers and consullants work on projeci
design and implementation, while two more engineers and technicians are seconded to LAs to
help with operation and maintenance. The section is currcntly operating from what seems to be a
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severe staff shorlage, with only abowt half its approved staffing of 22 in place. This must be
worrying when the institutional and technical weakness of a number of LAs mcans that
considerable support and control in water sector management is nceded from MOLA. This would
not be a problem if responsibility for planning, development and technical supervision of scwerage
schemes was completely in the hands of MWR.

The Local Government Finance and Administration Department {(L.GFAD) is also relevant as it is
concerned with LA recurrent and development finance and budgeting, and assists with LA
accounting systems. This largest department also has scven provincial and 14 district offices,
although some of the latier arc unmanned for lack of stalt as there are numerous vacancies.

The Ministry is responsible for training its own cmployees and those of the LAs. The Human
Resources Development Department (HRDD) has this task, in conjunction with the central
Dircctorate of Personnel Management, and was set up as parl of a joint GOK/GTZ project in the
carly 1990s to carry out management and technical training in nine LAs.  As noted elsewhere,
training facilities outside MOLA for water sector staft are improving partly due to the French and
German donor projects strengthening the Kenya Water Institute; in the latter project GTZ is
commercialising the Institute.

It is now GOK policy for municipalities to assume responsibility for their own water supply and
sewerage facilitics as soon as they can be made sufficiently capable. Surprisingly, Mombasa,
which is Kenya’s second city, is nol a water undertaker but is supplied by NWCPC.

In pursuit of this policy, the Urban Water and Sanitation Management (UWASAM) Project,
jointly funded by GOK and GTZ and bascd in UDD, is making a big effort to upgrade the
performance of nine selected LAs, and to extend the lessons learned to others. For nearly ten
years GTZ and MOLA have, under this project, cooperated in strengthening the management of
water and sanitation systems owned and operated by selected LAs to make them self-sustaining in
operation and finance. In the early stages a Waler and Sewerage Operations Unil was set up in
MOLG. Extesnsive training in management, billing and customer relations, finance and accounting,
procurement and stores was also given. Later, LAs were assisted in the establishment of separate
Water & Sanitation Departments; however, after considerable effort these were found to be

unsatisfactory for the achievement of financial independence for a number of reasons, including
coniinuing:

1) poor management of system and service;

2) high water losses;

3) low elficiency in billing and revenue collection; and
4) inadequate maintenance of the utilities.

The project identitied the following problems hindering the attainment of sustainability in the
W&S Depariments:

1) institutional arrangements in LAs not conducive 1o efficient and effective provision of
WE&S services;
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2) difficulty of recruiling and retaining suilable staff, duc to the involvement of the
Public Service Commission for senior grades (2 major constraint);

3) application of unrealistic tarifis which do not cover the full costs of the W&S services
provided;

4) utilisation of some of the revenuc generated from water to finance operations and
maintenance of other services offered by LAs. Onc result of this was inadequate
maintenance of W&S infrastructure; and

5) even where scparale financial accounts for the W&S Department were agreed, no
signatory pow<rs were assigned to the General Manager.

After much discussion and consideration of several options, by the end of 1996, several LAs had
decided to attempt the commercialisation of their W&S services, and during 1997 formalitics
were completed for the establishment of the new companies, lo be registered under the
Companies Act and not the Local Government Act. Also, a project tcam has advised several LAs
on ways of generating more non-water revenue for LAs, to make less painful the separation of the
water and sewerage account from the main LA accounts.

The project is now in its fourth phase (January 1997 to December 1999) during which it is
intended 1o assist the eslablishment and consolidation of Water an Sanitation companies in
selectcd LAs (Eldoret, Kericho and Nyeri Municipalities). In addition, the remaining six
municipalities (Thika, Nyahururu, Kisumu (under a JICA project), Nakuru, Kitale, Nanyuki),
which are also water underiakess, will in turp be brought up to the standard needed for
incorporation. Other towns such as Embu, Kakamega, Muranga, Machakos, Kisii, and Bungoma,
(which are not at present waler undertakers but the project is encouraging and helping them to be,
against the wishes, it is said, of MWR and NWCPC - there is even a court case al Embu on the
matter®), are to be started on the same improvement route that the first three municipalities have
already travelled. By these means, the work of UWASAM is being progressively extended to an
increasing number of municipalities, either to prepare them as water undertakers for greater
autonomy and better operational and financial performance, or, to become water undertakers.

There is clearly a nced for a strategy to be agreed by all the main players in the water sector on
the future role of LAs as undertakers so that the gradual increase in their numbers is encouraged
and not resisted by the major national or regional undertakers.

(2)  Office of the President: District Development Committecs

The Office of the President is responsible for assisting the implementation of the District Focus
for Rural Development policy which involves the decentralisation of planning and implementing
rural development. Chaired by the District Commissioner, District Development Committees
(DDCs) have been set up in each Districl 1o ensure that development projects meet local needs.
The DDC establishes development prioritics, approves or rejects projects proposed by LAs,
monitors technical work of its committees and the progress of development projects.

3 The extent of this opposition can be gauged by the removal from the UWASAM information Jeaflet of reference
{o these lowns, which are being prepared for their fulure role as waler undertakers.
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(3)  Non-Governmental Organisations (NGOs) and Community Schemes

The impact of NGOs in the provision of water supplics appears to be considerable and to have
operated over many years. It has been estimated that at least 60 of the more than 400 NGOs
active in Kenya are engaged in the water sector. Most have water components in integrated rural
devclopment projects. One, though, specialises in water development - Kenya Water for Health
organisation (KWARO) - and is funded from Water Aid and SIDA.

It appears that many NGO projects employ MWR staff as technical advisers during development,
after which they are handed over to the communities with some on-going help from the Ministry.
Howcver, other water projects which may form part of larger integrated development projects,
are undertaken without MWR being notified. The district or divisional officcs of the Ministry
should be the contact point for all such schemes and a registration procedure should be mandatory.

In addition to the above, there are schemes operated by small informal groups which often
collapse without financial or technical assistance. Those that do not fail are better managed,
either with or without external help from, say, MWR field staff, with realistic fund raising
arrangements. The Ministry of Culture and Social Services attempts to mobilise and assist groups
like these, but is hampered by lack of funds and manpower in the field.

A dclailed survey in the Meru water supply area done during the recent Seven Towns Water
Supply Study summarised the characteristics of a typical scheme as follows:

Profile of Typical Community Water Supply Scheme

Supply area: 6 km’

Number of housebolds served: 200

Water demand: 150 m*/d

Souree: River/stieam 60%
Spring 40%

Treatment: None

Desigoed by: MWR

Average cost: Kshs 350,000

Fundiog: Community 23%
External/NGO T1%

Operated and managed by: Community
Charges for water copsumption: None

Mapagement commitlee size:
Bapk account:

10 persons (range 7-13 persons)
Yes

Magagement composition: Men 34%
Women 16%
Inttia} construction year: 1960s 10%
1970s 25%
1980s 35%
19505 30%
Water usc: Domestic 55%
Institutional 5%
Litigation 40%
Water qualily supplied: Faccal coliform pollution 50%
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The same study concluded, for the Meru study area, that communpity water supplics are most
important in supplementing GOK efforts in providing water. The coverage of community
schemes is highcr than GOK schemes and there is significant overlap between the two types of
scheme. Some of the projects arc not registered, and so MWR has no information on, for
example, the numbers of people served or the quantity of water abstracted. This scems to have
been caused by the many NGOs which have helped to set up these projects. The committces
which manage community schemes lack training in management and do not have tarifl structures.
Funds are collected when the syslem breaks down which leads to unplanned maintenance and
excessive waler leakage.

Because nonc of the water is treated and it is often polluted there is a high risk of disease. Most
communitics do not want to connect to the MWR water supply. This is because community
systems were set up partly for small scale irrigation, and amalgamation with the MWR system
would introduce restrictions on the use of water for this purpose. Communities also fear that they
would lose contro! if MWR were to become directly involved in the management of their schemes.
Meters and regular water charges would be, on the whole, accepted if the beneficiary community
were left in control.

It is likely that the Meru study findings are applicable to Kenya as a whole.

2.1.4 Staffing, Recruitment, Translers, Remuneration, Cenditions of Service, Human
Resources Developmenl

Staff matters are the responsibility overall of the Directorate of Personnel Management, a national
bady which issues and maintains the Public Service Regulations, and has charge of training,
schemes of service, and government training institutes.

The Public Service Commission (PSC) is responsible overall for recruitment, promotions,
transfers, disciplinary action (if any), and dismissals for all staff in the public service, including
LAs. The PSC exercises direct control of officers on salary scales 110 9, and delegates control of
personnel in lower grades to Ministrics and LAs. LA personnel matters are supervised by MOLA
which in consultation with LAs recommends transfers, promotions, training and disciplinary
aclion, and participates in salary negotiation.

Staff lists form part of the submission for the Annual Budget, approval of which gives
authorisation to the staff establishment for each agency. Most water {and sewerage) depariments
are suffering from a high level of vacancies, particularly at senior levels. Some agencies have
50% or more of their management and supervisory posts vacant. This means that many posts are
filled by more junior staff in acting roles, and often without the necessary qualifications and
expericnce. Stafling levels on NWCPC schemes appear significantly lower than those for
equivalent Ministry or local authorily schemes which is to be expecled in view of the
Corporation’s greater powers (o recruil and layoff in accordance with the Jeaner establishmenls
required for profilable business operation. The Corporation’s powers are, at present, limited in
this and other arcas as it is still a quasi-governmental organisation (vied thc public sector
composition of the Board of Directors for example) despite its corporate status.  Further
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economics in staff, accompanied by recruitment and training to provide a smaller, better qualified
and morc expericnced worktorce may be expected therefore if or when its level of autonomy is
increasced.

Updated schemes of service were signed and registered in 1994 and 1995, between public service
employers and unions, advised by the various specialist personnel agencies operating in
Government. These schemes are in operation and provide a concise if broad framework of
employment and career progression for all Central and Local Government employees. However,
W&S Depariments need to develop detailed job descriptions to use as a basis for training and
monitoring the work of employees at cvery level. Job descriptions and person specifications have
been recently updated for MWR staff positions and include some of the CSRP recommendations
made in a 1996 study.

Remuneration levels in the water sector are in accordance with the relevant public service pay
scheme, all of which {even that of NWCPC) are broadly similar, and showing big discounts to
existing levels in the private sector. A WDD committee and the Policy, Regulations and
Resources Management Working Group are reported to be investigating the issue. Results have
not been made available to the Study team.

Major personnel issues consiraining the performance of the water seclor are considered to be:

(1) PSC recruitment, placement and transfer of senior and middle level staff without the
approval and in some case the knowledge of the managers involved. This is a problem
everywhere but particularly for Water and Sewcrage Depariments in those municipalities
becorming more commercialised, ¢.g. through the UWASAM project;

(2)  Very low remuneration in comparison with the private sector is a major factor responsible
for the poor moltivation, attendance, job commitment and interest rife among employees of
all the principal water sector agencies, including NWCPC;

(3)  Properly qualified and experienced individuals are not always being recruited for, or
transferred to, middle and especially senior level positions; and

(4)  There are many vacancies for senior and middle level personnel, although this siluation is
worse for some municipalities than others.

2.1.5 Regulation

The regulatory functions within the water sector are currently the responsibility, mainly, of the
MWR and its Water Apportionment Board, and the Ministry of Health, and are as follows:

(1} Water Pollution

This comprises the protection of the qualily of watercourses and aquifers from the discharge of
untrcated and harmful cflluents, whether domestic or industrial. There are also regulations

relating to the deterioration of surface waters due 1o soil erosion in the Agriculture and Forest
Acts.
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(2)  Waler Abstraction

A national vicw must be taken of waler resources and the licensing of new abstractions from both
surface and underground sources. This is necessary to husband a scarce resource effectively and
to protect the interests of existing licence holders from unplanned and unauthorised extraction.
Powers are available if nceded to amend or cancel exisling licences in certain justified
circumstances.

(3)  Water Quality

The enforcement of drinking water regulations is esseatial ta cnsure that water supplicd to
consumers is not injurious to health and is to the standard sct out in the rclevant law and
regulations. The institution responsible for water quality compliance must have the facilities to

sample and test drinking water, and the legal powers to prosccute those who breach the
regulations.

(4)  Tariffs

A water undertaking incurs cost when providing good quality treated water 1o iis consumers.
Such water supplied to a consumer’s premises is not a gifl from God but a product which
normally has to be paid for by those who consume it. However, the sale of waler is a natural
monopoly and, therefore, requires regulation (a) to avoid unreasonable profits being made by the
undertaker and (b) to encourage cfficient operation. The usual form of regulation is through
some kind of index which links the tariff to, for example, return on assets or some similar
indicator or combination of indicators. Tariff setting which is fair to both consumer and water
undertaker has to take into account a variety of aspects and interests. At present, MWR is
responsible for setting water lariffs in Kenya. However, as reported in 4.1.4 below, certain water
undertakers, ¢.g. the municipalitics, are seiting tariffs which vary considerably from the MWR
baseline tariff structure to lake into account their need to recaver O&M costs as a minimum for
sustainable operation.

(S)  Issues

MWR is the principal policy maker and the regulatory authority for the sector, as well as being
the largest water undertaker. As the 1992 National Water Master Plan poinis out, there is
significant inconsistency and a potential for conflict of interest

1) between the roles of regulator of water sesources (through thc WAB) and developer
of water schemes, and

2) between the roles of appointees of undertakers (by assuming the responsibility of the
defunct and soon to be abolished WRAY) and acting as the largest water undertaker.

In fact, such a conflict of interest is already apparent in actions between municipalitics who want
to lake over water undertakings from MWR as part of GOK’s decentralisation and
commercialisation policy for the water sector, and MWR scheme management. Although it is not
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suggesied that the WAB or the MWR in its WRA role are unable to act impartially under the
present set-up, it would be wise to ensure greater scparation of these regulatory roles before too
long. Possible options and a recommended course of action are presented in 5.2, Tt is reported
that certain donors (e.g. SIDA) support the view that a contlict of intcrests exists and should be
corrected.

There are further issues regarding regulation and enforcement as follows:

13 Pollution Conirol Sections of MWR District Offices who are actively monitoring
pollutant levels in effluent appear to find it difficult or impossible to make faclories
comply with pollution control regulations;

2} Sanitation Section of district offices finds it difficult to implement the rclevant
regulations where there is disagreement with 2 municipality. The LA “has the upper
hand” and can override the District Water Engineer (DWE); and there is “little
support from Nairobi”;

3) Inadequate control of borcholes in certain Divisions;

4) District and division heads say that MWR has no power in the districts to conirol
LAs or NWCPC; and

5) Some districts appear to do no routine water monitoring, only “when a crisis occurs”.

2.2 Organisations Concerned with Sanitation
2.2.1 Local Authorities and Ministry of Local Authorities (MOLA)

Currently, sewerage, or the safe disposal of sewage and industrial effluent through sewers and
treatment plants, is provided in municipalitics and some urban areas by Local Authorities which
are the responsibility of MOLA. About 30 LAs operate 38 sewerage systems, in the larger
municipalitics through 2 separate Water and Sewerage Department reporting to a Water and
Sewerage Committee. And three of these are being corporatised through the UDD’s UWASAM
project in MOLA (see 2.1.3 for details), and will therefore enjoy more operating and financial
autonomy. Sewerage services are provided from the three functional divisions of the Water and
Scwerage Department, which are Operation and Maintenance, Engineering (which undertakes or
supervises planning and design, and construction services), and the Commercial Division (which
provides customer scrvices - although these are mainly directed to water consumers - and billing,
revenue collection, accounting and budgeling, and procurement services). Only the O&M
Division has a separate Scclion dedicated 1o sewerage under its own technically qualified
superintendent.

Alithough W&S Depariments are organisationally detached from the rest of the council, in most
cascs there has been no real separation particularly in terms of staff and finance. The exceplion to
this is the W&S Departments of the three UWASAM municipalitics of Eldoret, Nyeri and Kericho.
The accommodation provided for W&S Departments is far from adequate in some municipalities
and this obviously affects their ability to perform adequately.
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In the remaining LAs, the sewerage system would probably be operaled from the Town
Engincer’s Department and would not even have deparimental status and its own councillors’
committee. In the exceptional case of Nairobi Municipality, the Water and Scwerage Department
appears 1o be almost entirely autonomous and virtually independent of MOLA except for
budgeting and funding for development projects (see 3.1.3 for further comment). Where there are
no public scwers, LA is responsible for secing that individual facilities are properly constructed
and maintained and, if necessary, emptied.

MWR should, in theory, provide policy direction, planning. technical advice and financial
assistance for sewerage developmeni. MWR contribules to training technical personnel at KEW1
where more emphasis is now placed on sewerage than hitherto, but could be further improved.

Any additional funds needed for operation and maintenance are provided, il available, from
MOLA.

As noted in the previous section, MOLA atiempts o control this dispersed system by the lightly
staffed Water and Sanitation Section, LGFAD and HRDD, all part of the Urban Development
Department. Much needed support is provided by the UWASAM Project but this cannot last
indefinitcly. There are other donor projects providing the same type of capacity building support
on the sewerage side, such as the ADB project in Kisii and Bungoma.

Other institutions with significant responsibilities in the sewerage subscclor include:

1y MWR;
2) Ministry of Health; and
3) NWCPC.

2.2.2 Ministry of Water Resources

The Water Development Department in MWR has, in the Water Act, no role lkading or
coordinating the operation or development of sewerage or sanitation facilities. Its theoretical or
nominal legal responsibilities are limited 1o the control, by monitoring and applying penalties, of
polluters. Organisationally, as stated in a recenl listing of department, division and section lasks
and duties, the WDD should assist with the technical planning and design of sanitation projects
for any ministry or public agency requesting this service. WDD will also supervise the
construction of sanitation projects on behalf of other ministrics or agencics. The O&M division of
WDD will provide advice and guidance to other ministries on the operation and maintenance of
sewerage schemes. WDD’s Applied Water Rescarch Branch is supposed to include sanilation
among its research subjects, although sanitation does not appear in any section responsibitities.
Finally, the Kenya Water Institute docs offer, either immediately or in the near future, several
courses for sewerage managers and supervisors, and operators, but little on treatment technology.
This confirms that WDD has no lead responsibility for the national planning of sewerage
development.

The Water Apportionment Board, described above, has responsibilities in the field of water
pollution control in addition to those dealing with control of water abstraction. its water bailills
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are supposcd to ensurc that permil conditions are complied with and also advise the catchment
boards and the Water Apportionment Board on infringements and new applications.  As earlier
discussed, these important oflicials are at present less than elfective. They could, if adequately
supported and motivated, help to contro? cftluents by invoking permit conditions, which should
specify the quality of effluents allowed to be discharged. However, any sanctions Jike the
cancellation of the permit which might be imposed on a persistent offender, can only be applied to
individual industrial polluters, but not to an entire town. Prosecution by the Ministry of Health
would be the only remedy in this case.

2.2,3 Ministry of Health

The Ministry of Health carries the ultimate responsibility for the health of the Kenyan people. As
such it has a direct responsibility to lobby for improvements in the country’s sanitary facilities and,
more specifically, arrangements for the disposal of sewage and industrial efiluent. Tt can and
should do this nationally and locally through its health inspectors who operate independently of
the local authorities. It is likely that there are too few of these to provide a sufficiently strong
voice for the major improvement in thesc facilities that is curcently needed. Municipalities are
supposcd to employ their own health inspectors. These are approved by MOH but otherwise are
administered by the municipality.

2.2.4 National Water Conservation and Pipeline Corporation

According to its enabling legislation, mission statement, objectives and corporate plan, NWCPC
has no responsibilities in the sewerage subsector. Nevertheless, the Corporation is according to
one¢ of its own recent briefs on activities and present slatus of projects: managing a project to
develop sewerage, drainage and sanilation services for Mombasa; and execuling a project study
up to feasibility stage for water supply and sanitation facilities in Nakuru. This suggests that,
contrary to its original bricf, NWCPC is positioning itself to cnter the sewerage subseclor as
operalor,

2.2.5 Staffing, Recruitment, Transfers, Remuneration and Conditions of Service, HRD

There are serious staff shortages particularly at senior levels in most municipalities, although some
locations are worse than others in this respect; Kisumu is especially badly off. More than half the
scnior positions are vacant in its W&S Department and one third of the positions responsible for
sewerage O&M. '

Staffing for sewerage operations in most of the smaller municipalities and town councils is
inadequate. Frequently the responsibility of the Public Works or Public Health Department, the
labour force is large and unskilled, and provides no more than general maintenance; trained
operators or tradesmen are rare.

As regards recruitment, transfers, remuneration and HRD, the position is very similar to that
described in 2.1.4.
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2.2.6 Problems and Constraints Relating to Sewerage Development

The foregoing review reveals that the chiel feature of the institutional arrangements for scwage
and industrial wastewater disposal in Kenya is its extreme fragmentation among various public
bodies, and the Jack of any lead organisation clearly responsible for it. This has becn the case for
many years. By contrast, as described above, although the water supply subscctor is complex and
also fragmented, and many agencics are involved in it, it is nonetheless clear that MWR is
responsible overall for all water supply activities and the legal and administrative structure, by and
large, supports the MWR role. There is no such structure available for the development and
operation of the sewerage subsector. Even the newly approved National Watcr Policy fails to
adequately emphasise this point and give guidelines for future action.

The National Development Plan 1997-2001 draws attention to the need for “a properly organised
and efficient system of sanitation” while drawing attention to the fact that out of the 142 gazetted
urban areas in Kenya, only 30% have sewerage systems. it admits that this dangerous state of
affairs is because the development of water supplies has not been matched by a corresponding
increase in facilities for the sanitary disposat of wastewater, thereby posing scrious environmental
and health problems. Many of the systems cannot even handle their full sewage load. Moreover,
the National Development Plan does not mention in the context of sewage disposal the important
question of industrial effluent, which untreated or inadequately treated is even now a major hazard
to public health in the industrialised urban areas. The latter is especially important when
considering the industrial development envisaged in the Sessional Paper No. 2 on Industrial
Transformation for the Year 2020 issued in late 1996. This Paper expecis “relatively modest”
industrial sector growth rates of 8 to 10 per cent annually up to the year 2006, and from 2007 to
2020 “accelerated” growth rates of 12 to 15 per cent annually arising from the impact of new
capital intensive and heavy indusiries.

This study considers that this problem, which will become steadily worse until radical action is
taken, is largely due to poor planning and a tack of national emphasis on wastewater disposal
brought aboul by the weak national organisation of this subsector. The situation should be
reclified as a matter of urgency.

Othes reporied constraints, which generally stem from the institutional deficiency, include:

(1) financial constraints: for many years insufficient money has been spent on the development,
operation and maintenance of community sewerage facilities, and where it has been spent,
often projects have been (as in the on-going Mombasa Sewerage Project) ill-considered
with inappropriate technology fequiring high cost and high technology operation and
maintenance. For example, the level of capital investment for sewerage development
projects is only 10-15 per cent of that for water supply projects. As a result, the
proportion of the population having the convenience of sewerage is progressively falling
and existing treatment planis are falling into disrepair;
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(2)  shortage of trained personnel: there is and has been for some time a lack of suitably
qualificd and cxperienced staft at technical, supervisory and operator level. This is despite
the availability of appropriate courses at national training institutions such as KEWI;

(3)  legislation and ils enforcement: the major problem as discussed above is enforcement
rather than the national Jaws. However, ceriain arcas of the law require reinforcing (for
¢xample the definition of “pollution”) or updating (for example the weak penalties to be
imposed on poliuters) and there is the problem of divided responsibility for enforcement
between MWR and the Water Act, and the Ministry of Health and the Public Health Act;
and potentially the Ministry of Environment and Natural Resources and the Environmental
Management and Coordination Bill when it becomes law: and

(4) shortage of research establishments and laborataries.

2.2.7 Regulation

Local authorities are responsible for establishing bylaws ta control pollution by individuals, irade
cfluent disposal, and the operations of local sewage disposal facilities. In many cases, these
bylaws either do not exist or are out of date. Some municipalities, e.g. Kericho, have already
updated their bylaws on wastewater disposal under the Local Government Act. Those that have
not, ¢.g. Kisumu, should follow their example without delay.

2.3 Donor Ceordination in the Water and Sanitation Sector

The continuing importance of donor support to the sector and to GOK is illustrated by the
financial statistics in 4.3. To improve coordination and thercby maximise the cffectiveness of
donor funding and other assistance, it was decided in 1996, afier a performance review and
consultations with GOK, to streamline the arrangements by adopling a Programme Approach
based on consolidated areas of project funding in the Development Estimates.

23.1 Overall Framework for Coordination
The following coordination framework was adopted:

b A General Coordination Group, to be facititated by the World Bank and UNDP,

2) Programme Coordination Groups, under the leadership of the relevant GOK
ministry. These would address programme-specific issues, co-ordinate aclivities
and maximisc utilisation of resources;

3) Working Groups, to be formed temporarily under the aegis of Programme
Coordination Groups for the resolution of specific issues. There would not be too
many of these groups and they would be wound up when their work was done.
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2.3.2 Coordination in the Water and Sanitation Sector

The first meeting of the Water Supply and Sanitation Programme Coordination Group (WSSPCG
- representing some 30 donor and Kenyan bodies), chaired by the MLRRWD Permanent
Secretary, was held in November 1996. At this and several subsequent mectings, the Group
identificd three key arcas which it wished to focus on and created three working groups cach
chaired by a MLRRWD ofticial:

1) Policy, Regulations and Resources Management Working Group;
2} Rural Water Supply and Sanitation Projects Working Group;
3) Usban and Pre-urban Waler and Sanitation Projects Working Group.

Outline TOR were agreed as follows:
¢y Policy, Regulations and Resousces Management Working Group
Regarding policy:

1} Examinc current policies to determine implementation botilenecks/deficiencies and
advisc appropriately,

2) Examine donor policies and make recommendations for harmonisation,

3) Promote dissemination of current and future water policies to water sector actors,

Regarding regulation:

4) Examine currenl sector legislation, ideatify deficiencics and make recommendations,
5) Examine the Legislative regulatory mechanism and recommend improvements,
6) Examine regulations on sanitation systems and recommend corrective measures,

Regarding resources management:

7) Examine current policies on utilisation of financial, water, human, environmental,
land and animal resources and advise appropriately,

8) Examinc current legislation guiding the wtilisation of the above resources and
propose necessary changes to promote their efficient and sustainable utilisation.

This group has created four subcommittees.
(2)  Rura! Water Supply and Sanitation Projects Working Group

1) Coordination of actors in the RWSS sub-sector,

2) Management of RWSS covering: institutional framework, community participation,
and capacity building,

3) Financing of the sub-scclor covering: water tariffs, community contfibution, and
financing mechanisms, and
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4)

Environmental impact and sanitation

(3)  Urban and Pre-urban Water and Sanitation Projects Working Group

1)
2)

3
4
5)
6)

Formulate guidelines and recommend solutions to WSSPCG,

Disseminate guidelines/ideas to interested groups (private sector, donors, and
municipalities),

Work with existing projects to implement these guidelines,

Mobilise resources from other water sector actors/players,

Regularly monitor and evaluate projects thus implemented.

Issues to be examined include:

a)
b)
)

d)
<)

D

Institutional arrangements - roles of stakeholders, multiple undertakership,
decentralised water supplies,

Economic considerations of water operations - resources mobilisation, financing,
tariffs, cost recovery, safeguarding low income groups,

Urban, pre-urban and informal arcas - identify specific problems and propose
sustainable solutions,

Sanitation options - identify and proposc,

Commercialisation and private sector participation (identified as a priority issue
and for which a study team has been formed), and

Conservation, reuse and altcrnative water supplies.

Each WG has identified issues to be addressed under its TOR and has prioritised these for
attention within prioritiscd TOR items. Some progress has been made in addressing prioritised
issues. For example, the Urban and Pre-urban Water and Sanitation Projects WG has selected
commercialisation and privale sector participation as a priority issue and has formed a study team
to produce specific recommendations for Kenya.

However, there are potential problems. The multiplicity of subject areas and groups will
themselves requirc considerable coordination, both within and between programme groups,
particularly in view of the overlapping TORs. Furthermore, it appears that some key players in
the sector such as MOLA, MOH, NCC, NGOs, and MOENR have not been taking part; without
them the process will not be cffective.
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CHAPTER3 OPERATION AND MAINTENANCE

3.1  System Operation and Maintenance in the Water Supply Seclor

At the overview level of detail adopled in this Study, there is little to choose between the
performance of the schemes of the main water undertakers, including the City of Nairobi.

There are a number of major, well known, and extensively documented issues which are severely
hampering the delivery of a reliable supply of properly treated water to domestic, inslitutional,
commercial and industrial consumers.

3.1.1 Ministry of Water Resources
4} Lack of Funds and Qualified, Motivated Staff

Water supplied is at a reduced proportion of the design capacity (in some cases less than 50%)
and even with full design capacily most schemes have been overlaken by the increasing demands
of a rapidly increasing population. Consequently, some water rationing is practised by virtually
cvery scheme. This is due to the poor physical condition of many schemes resuliing in
breakdowns in equipment and bursts in pipelines. Original designs were generally appropriate but
planning horizons were usually not more than five years and so water shortages were often
experienced atl or within a shorl time of commissioning. District Water Engineers (DWESs) in
some schemes spend most of their time dealing with emergencies, cither breakdowns or
reallocation of supplies to priority institutions. Some 1IYWESs refer to their jobs as crisis managers,
continually dealing with complaining customers.

(2)  Lack of Leakage Control

Many bulk flow meters are not working or nol even installed in some cases and so wasle
prevention efforts are limited to customer reports of leaks: passive leak detection.  Active leak
detection is not practised. Eslimates of leakage rates range as high as 40 per cent or more of the
water supplicd, partly due to the way systems have 1o be operated because of the rationing
enforced. Active leakage control requires a dedicated team properly equipped with specific
targets to work to.

(3)  Inadequate Raw Water Trealment

While the original choice of process and equipment was usually satisfactory, poor operation and
maintenance has led to failures in mechanical and elecirical equipment. Process control is
generally poor, with inadequate testing regimes, partly duc to insuflicient stocks of the requisite
chemicals. Because of the poor freatment, unreliable contro} of chiorination, and the
backsyphonage risk from rationing, “treated” water is unlikely to be safe.
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(4) Poor opcration of plant and lack of adequate maintenance

Maintcnance records are usually not kept and planned maintenance does not scem to be practised
much if at all. Since procurement through the Ministry tendering scheme is usually slow, with this
system of breakdown maintenance, plant could remain out of action for up to on¢ month.
However, the average return of 65 per cent of revenue back to disiricts means that, where
available, spare parts and chemicals can be bought locally with this fund. It is estimated that carly
failure of schemes is mainly due to poor scheme management. The lack of functioning flow
meters means that flow control is not being properly managed with deleterious effects on plant
and water quality. Meter cleaning and repairs require dedicated teams with the necessary
cquipment and planned schedules of work. O&M is not adequately funded and operation of plant
is not as specified due (o poor operater training and supervision. There is either inadequate
documentation of procedures 1o operate plant and networks, or instructions are ignored.

(5)  Shortage of vehicles to cover the sometimes extensive arca of water supply systems

This problem appears endemic throughout. Many divisional offices with responsibilities for
schemes and regulation (issue and monitoring of water permits) have no working vehicles.

(6)  Conflicts between local authorities and MWR (and NWCPC) regarding ownership of
schemes

In several cases there is a dispute between the local authority and the Ministry (and occasionally
NWCPC) as to which agency should operate and maintain, and which should bill for the water
supply scrvice. This appears to be due to a lack of legislation and firm procedure for the
handover of schemes to local authorilies, in particular, but this also applies in principle to all
handovers or takeovers of the revenue-carning water supply business. Unsettled disputes have
serious consequences for the operation and management of water supply schemes.

3.1.2 Nafional Walter Conservation and Pipeline Corporation

Most of the above issucs apply in principle to NWCPC operated schemes although reports and
performance statistics suggest that performance overall is marginally better than the Ministry
schemes. Coastal schemes appear to show the largest shorifalls between water supply and
demand at well below 50%.  The lack of bulk meters applies to most schemes. Potential UFW
losses have been estimated at between 15% and 40%, but in many cases scheme engineers are
underestimaling losses because of inadequate or non-existent bulk and distribution metering.
Waltcr wastage is exacerbated by lack of waler pressure control and domestic metering, the latter
encouraging sigaificant waste. There is virtually no active leakage contro! practised.

Asscl maintenance has been reported as particularly poor due to underfunding, but also probably
to a lack of specitic guidance to Regional and Scheme Managers on what is expected in this area.
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3.1.3 Municipalities

Nairobi, the largest municipality, s a water undertaker and operates the municipal scwcrage
scheme. Although no visits could be arranged (despite continual cfforts) to assess the siluation
directly, considerable anccdotal evidence suggests thal the Water and Sewcrage Depariment has
severe operating problems which require urgent attention. These include the lack of its own
computer systems (shared with the City’s Treasury), water and scwerage revenug passing to the
City Council and not being reserved for the W&S Depariment, excessive staff and thercfore high
tabour cost given the existing workload, a serious billing backlog because of the sharcd computer
system. The relatively rapid turnover in housc ownership requires a much shorter process cycle
than currently prevails.

Nine other municipalilies are water undertakers as well as operating sewerage schemes. Some,
like Nakuru, receive a bulk water supply from NWCPC for which they are charged. The Ministry
issues above apply in most instances to municipalities; any notable exceplions are indicated here.

At least onc municipality has been actively addressing the issue of waste, through accurate
menitoring and leak detection. Their estimate of around 40% UFW after significant cffort gives
perspective 1o the claims of 10-20% from schemes responding only passively to leaks.

The quality of water ireatment appears highly variable from good with adequate chemical and
spare parts stocks to poor, with the smaller municipalities tending to give the best performance.

Considering the management and operation of schemes, some cconomies of scale are said 1o
result from the use of management, administration, accommodation, billing and cash collection
facilities shared between water supply and sewerage systems. The qualily of maintcnance varies
greaily among the municipalilies; from very good with positive programmes of equipment repair
and replacement, and good records, to poor, with no planned maintenance, few or no stocks of
spare paris, and plant and equipment in poor condition considering its age. This variation is
related closely to the proportion of water revenue which is returned to the water supply scrvice
for O&M purposes. The good performers reccive up 100% of water revenue; the poorest may
receive as little as 30%, amounting to perhaps no more than 50% of &M costs.

As discussed earlier, where municipalities, or other LAs soffer from a lack of management and
engineering resources 10 manage efficiently and effectively their water and sewerage departments,
MOLA is also weak in these resources, relying to a considerable extent on donor funded projects
and their consultants and specially recruited staff to provide the necessary support. indced, the
current MOLA strategy appears to be to hand over most technical responsibilities to LAs as parl
of their CSRP decentratisation programme. MOLA may have overdonc this leaving LAs still
needing assistance on their own at too carly a stage. MWR has design, development, and O&M
technical resources in water supply which are in theory available for MOLA, but only as onc ol a
number of potential beneficiaries. So such support cannol be relied upon.
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Given the shortage of technical resources at scheme and District levels, and the number of locat
offices belonging to MWR, NWCPC, and LAs doing similar things, the possible amalgamation of
these could be considered during a later stage of institutional development.

3.2 System Operation and Mainlenanee in the Sewerage Seclor

As slated in 2.2.1, the M{micipal Water and Sewerage Department (or its equivalent in smaller
LAs) is responsible for undertaking the operation and maintenance of sewers and scwage
treatment facilities, specifically by the Scwerage Section of the Operalions and Maintenance
Division.

Sewer systems are generally working below capacity due 1o water rationing and these results in
silting. Maintenance standards arc poor, in many cases non-existent, but oves-capacity and the
rclatively new systems allow, in some instances, a reasonable service to be delivered. But clearly
this untenable situation cannot continue for Jong before plant and equipment fails. As with water
supply managed by municipalities, system performance varies greatly from one municipality to
another. Broadly speaking, municipalities which manage the water supply well also manage the
sewerage system well, and these are the LAs that dircct the largest proportion of water revenue to
water and sewerage O&M. The poor performers, which are the majority, have serious problems,
however. For example, in Kisumu, pumping stations are not operational, and both conventional
works and lagoons are not functioning correcily resulling in raw sewage spillage in densely
populated parts of the town, and pollution of Lake Victoria. Frequently pumps, an essential parl
of the process, do not operate because atiendants are unreliable or lack mechanical knowledge;
supervision appears unable or unwilling to resolve or correct these problems. A common
occurrence is the theft of electrical switchgear (which is seldom replaced) readering the plant
inoperative.

Because of the inadequate funding in the poorer performing municipalities, there are the usual
problems of shortages of spare parts and supplies for operating the process.

In practice, Q&M support is totally inadequate from central government. MOLA and MWR have
inspectors responsible for monitoring operations, but there is little documented evidence in the
form of usable reports. From the LA perspective, the role of both ministries is unclear. There
appears to be no visible evidence that either supports or monitors operations in any significant
way. The burden of responsibility, financial and operational, has been moved decisively to LAs
(“decentralisation™) with no guidance on standards and no regulation. Most municipalities have
insufficient funds and other resources 1o support operation and maintenance, and certainly not
major new or replacement works.

A German funded sewerage inspection and training programme which ran intermittently from
1983 to 1991 recommended that an Inspection Unit for Sewage Schemes should be set up in
MOLG. This proposal was agreed with MOLG but was never acted. However, if MWR is 1o
lead the technical management of the subsector, such an inspection unit would be better located
with this Ministry.
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CHAPTER 4 FINANCIAL MANAGEMENT

4.1  Financial Management in Water Supply
4.1.1 Planning, Budgeting and Funds Allocation System

The current National Devclopment Plan 1997-2001 sets out in summary the present framework

for national water development. The planning, budgeting and funds allocation system js described
briefly as follows.

The planning system and the coordination of ministries and districts concerned to produce the
Annual and Five Year Plans is the job of the Ministry of Planning (MOF) which is attached to the
Office of the Vice President. A MOP Director has responsibility for the water sector within the
National Plan. Seclora! planning should be done by MWR, itself covering the national water
supply, sewerage (in theory), small scale irrigation and currently regional development, while
other major water users such as the Ministry of Energy plan projects with the involvement and
consent of MWR on the use of water resources.

Capital planning is done from the bottom up starting at the division level. Projects are generated
by the Divisional Development Committee, then screened by the District Development Committee
(DDC) and finally passed to MOP. The District Water Engineer (DWE), who is secretary to the
DDC, prepares a technical document for water sector proposals. Local authoritics are included in
the District planning process. They pass their development projects to DDC to allow them to be
coordinated with other planned development activity in the District before forwarding them, if
endorsed by DDC, to MOLA for funding.

Projects are subject to overall budget constraints and have to pass through the budget cycle.
Projects are screened by MOP in preparing the Public Investment Programme (P1P); budgetary,
economic and social implications are also cxamined. PP looks at investments and expenditure
over the life of the project, not just for the three year programme. To ensure that projects do not
exceed expenditure ceilings, an iterative process is adopted. The budget is supposed to be “firm”
for one year; figures for later years are estimates and expect to be revised.

MOP is understood to use a simple classification of project priorilies: “core” (essential
investments), “high priority” (importani but dependent on funds), “medium priority”
(c.g- training), and “low priority.” Format economic appraisal is, though, not usually undertaken.

The Ministry of Finance’s Budget Department coordinates the budget process in the public sector.
When the Five Year Plan is being prepared, the Forward Budget covers the five year plan period.
Annual budgeting begins with the Programme Review and the Forward Budget update. During
the annual review, the Forward Budget is revised on a three year rolling basis, and the revised or
Supplementary Budgel is prepared between December and March, with the creation of
Supplementary Estimates. The Annual Budget for the following financial year musl be completed
before June 20.
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For the Forward, Revised and Annual stages in the budgeting process, the Treasury issues an
advance Budget Circular, instructing ministrics how 1o select projects and make their submissions.
Expenditure ceilings, which are set jointly by MOF and MOP, and submission deadlines are also
given for cach agency. State corporations, like NWCPC, make their submissions to the
Government Investment Division.

Operational budgets for recurrent expenditure on existing water schemes are frequently very
much less than the funds needed to provide an adequate service to consumers and 10 maintain
assets properly. It is reported that the NWCPC O&M budget estimates are prepared by
headquarters without reference to scheme or regional managers.

State Corporations such as NWCPC which have to comply with this time consuming,
bureaucratic pracedure will find it difficuht to develop a more commercial orientation, and to
break out of the public service culture it epitomises.

A further major problem has to do with the funds that are actually made available for development
and recurrent expenditure. These are in all cases less than amounts budgeted, and in some cases
calastrophically less. Development funds received in the districts can be as low as 15% of those
officially budgeted. Such a system makes a mockery of the claborate and expensive planning and
budgeting process just described, encourages unrealistically high budgeting, and makes organised
management impossible.

4.1.2 Cuslomer Service

Cuslomer service responsibilities include: meler reading, connection, disconnection and
reconnection 1o the water supply; customer records; and customer relations. In the case of LAs,
some or most of these activitics are undertaken by a commercial division of the water and
sewerage department (or similar organisational unit), while in MWR districts they are done either
by part of the O&M Section or by separate Revenue Section, depending probably on the
workload involved.

All three organisations experience similar difliculties in varying degrees as follows. Some are due
to, or made worse by, a tack of customer relations activity. Most of these points have revenue
implications and are also listed in the revenue section of this report. lustrative figures for a large
municipality in Western Kenya are given in brackets:

1}  Meters not installed,

2) melers not working (26% of total installed),

3} melers “disconnected” (nearly 40% of total installed);

4) installed and working meters not read regularly, despite the existence of an adequate
number of meter readers;

5) absence of, or deficient records of, connections without meters, and cannections with
disconnected meters; and
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6) abscnce of, or deficient, public relations and public awarcncss campaigns on major
water issues (such as the need to pay for a service that costs moncy). Generally there
is not enough customer or polential cuslomer conlact.

A MWR district in Central region stated that of 6,400 connections, only 5% are metered; the
remaining 95% pay at the flat rate. It is unlikely that this is an isolated casc and gives some idca
of the scale and gravity of the problem.

Nationally, the urgent need to increase the number of connections is acknowledged by MR,
NWCPC and LAs, in order to reduce waste and misuse of waler, to increase revenue, and Lo
improve the people’s welfare, but the lack of funds s a constraint on progress in this dircction.

4.1.3 Revenue Collection System

The sysiem for determining and billing for water consumed, collecting and receiving the revenue
due is summarised as follows. The system described is the MWR District bascd system, but the
principle is currently similar for the municipal water underiakers. In four of the five NWCPC
regions meter reading is conventional and billing is manual. (Progress of computerisation of
NWCPC’s system is not known.) Coastal region has a computerised billing system with a facility
for producing estimates based on previous bills where meters are not read for any reason.

In MWR, the District Water Office (DWO) reads the installed water meters al the month end.
DWO then prepares water bills based on the readings taken which are distributed to consumers at
or near the beginning of the following month. Consumers are then required to pay the due water
charges within the same month to the District Treasury Office (DTO), which is administratively
under the control of the District Commissioner’s Office (DCO). If consumers fail to pay the due
water charges for lwo consecutive months, DWO is legally entitled 1o disconnect the waler supply
1o such consumers. Reconnection results in further charges.

After water charges have been collected by DTO, the revenue is transferred 1o the Ministry of
Finance as are all other public charges in the couniry, and then fully refunded to MWR without
passing through the general account of the national government.

The watcr revenue refunded to MWR is then allocated, after adjustment, to each DWO, 1o be
used exclusively for the operation and maintenance of the water supply systems. The amount
cach DWO receives (as a proportion of the amount submitted to central government) therefore
varies from district to district, according to the adjustment applied by MWR. This adjustment is
the Appropriation in Aid, and results in each district receiving between 65% and more than 100%
of the water revenue collected, depending on its prosperity. This is to balance surpluses with
deficits within each province.

Operation and maintenance costs of the DWO exclude salaries of engineers and administrative
officers but include those of subordinate staff. Salaries of engincers and similar level officers are
therefore, ai present, subsidised by MWR.
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Current major problems relating to meter reading, billing and collecting revenue are as follows.
Some have been noted in the section dealing with customer relations above, and 2ll cumulatively
contribute te a serious shortfall in revenue collected:

1) Anunacceptably large number of consumers being provided with waler at a flat rate,
due to water meters not being installed or being broken.  This results in a large
increase in water consumption, and in wasted water;

2} Existence of illegal connections;

3) Lack of serviceable meters;

4)  Lack of, or inadequate maintenance of meters;

5) Inefficient meter reading and billing, and bill distribution;

6) Many consumers unwilling to pay because of their dissatisfaction with water supplies;
and

7) Large debts from public sector consumers.

4.1.4 Tanll Structure

The National Water Policy on water charges encompasses the previously agreed principle that
water beneliciaries should share, according to the benefits they receive, the entire capital and
operating cost of the relevant public facilities. The cost should not, in principle, be covered by tax
revenue from general taxpayers who include non-beneficiaries, but should be recovered from the
beneficiaries themselves as a separate charge. This is clearly not happening at the moment, as
earlier parts of this report have explained, bul must be a major objective of any improvement
programme in the water sector.

The second principle is that GOK grant or subsidy should be provided only if needed to (a)
encourage the beneficiaries’ participation in development or (b) provide social amenities, by

subsidising those on low incomes.

Current tariffs are shown in the table below:
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Water Tariff Structurc by Major Water Undertakers

Volame MWR Local Authorities with Water Depariment GTZ-UWASAM Project
Cavegory Scale NWCPC {Under the Manicipst Gereral Accou nt) {Commercialisation Pilor Towns)
e Basic Rate Nairobi Kisumu Nakuru Kitale Nver Rericho Eldoret
{index = 100)] Rate |Index ] Rate |Index| Rawe fndex| Rate |Index| Rate |index| Rate |lIndex] Rate Index
Domestic 010 12.00 1200 100 | 1800] 150 | 11.50) %6 1000 | 83 j1400] 117 | 2200 183 | 9.70 81
11-20 18.00 18300 | 100 | 2000] 111 {1200 67 | 900 | 50 | 1960) 109 2280 125 { 1930 ] 107

21-40 2200 2700 | 117 | 2300} 100 | 16659 72 | 900 | 39 | 2240} 97 24001 14 | 25.70 | 112
4160 3500 3300] 97 [2600| 74 1665 | 48 | 900 | 26 | 2520] 72 200 69 2570 73
Over €0 1500 3450| 77 13300)] 73 2870 s9 |1000] 22 |2800) 62 2600] 58 | 3860} 26

Govemmeat] 0-10 12.00 1200} 100 | 2000 | 167 | 4400 | 357 | 1000 ; 83 | 2000 175 | 2200 183 ] 9.70 | 81
Institution 11-20 15.00 1800 | 120 | 2200 147 | 4350 ] 290 ] 900 | 60 | 2660 177 12250 | 150 | 12.30 | 129
2140 23.00 2750 | 120 | 25.00] 109 | 3800 | 165 | .00 | 39 | 3030 134 | 2400 ) 104 | 25.70 | 112

41-60 35.00 aas0]| 9o |2000] 56 |1620f 46 | 1000 29 3500 100 {26.00) 74 | 35.60] 110

Over 60 15.00 3450 | 77 |3700] 82 | 1620] 36 | 15000 33 | 4200} 93 25001 62 | 4830 | 107

Commercial]] 010 1200 1200 ] 100 | 2000 | 167 {4410 | 368 | 14.00 | 117 [ 2000 ] 175 8850 738 | 23.20¢ 193
{nduostry 11-20 18.00 1800 | 100 | 2400 133 | 3800 211 | 1600 89 | 26.60 148 | 3000 | 167 ] 3400 | 159
2140 23.00 2750 | 120 [ 2800 122 } 3800 ] 165 | 1800 | 78 | 30800 134 3000 | 130 | 3480 151

41-60 35.00 3150 9o |3200] o0 |1620] 45 | 2200] 63 |3500} 100 3200| 91 | 4830 | 138

Crver 60 45.00 agso b 17 |3900| 87 J1620] 36 | 2200 49 [ 42001 93 3200 71 | 54300 120

Latest Year Amended 19978 1997/8 1996/7 19955 159445 199677 189677 199677

Source: Water Tarifl of Water Undertakers, Ministry of Local Authorities

The MWR and NWCPC tariff, which is the same for both bodies, is compared with those of
Nairobi City Council and three other municipalily water undertakers, and those of the three
UWASAM municipalities of Eldoret, Kericho, and Nyeri which are participating in the
commercialisation project.

These tariffs exhibit a wide variety of trends and values. All are block tariffs, that is, there is a
different rate for each block of volumes which range as follows: 0-10, 11-20, 21-40, 41-60, more
than 60 cubic mctres.

Five of the cight undertakess use an increasing block tariff although the rate of increase varies as
do the base and maximum rates. Of these five, two (MWR/NWCPC and Nairobi) charge the
same tariff for water consumed by different category of consumer, i.e. there is no diffesentiation
petween domestic, government/finstiiutional, and commercialindustrial customers. They also
have among the steepest total increases at 275% and 188%, respectively. The other three
{Kisumu, Nyeri, Eldorct) of the five using an increasing block tariff, charge different tariffs for
each consumer calegory and have relatively modest total increases al 95% and 100% except tor
Eldoret which has the highest total increase for the Government/institution category of 398%,
albeit from the lowest starling point.

The two of the three remaining undestakers use a decreasing block tariff for certain user
categories (Nakuru, which reduces its starting tariff by 63% for the two non-domestic calegories,
and Kericho, which reduces its starting tariff by 64% for its commercial/industrial customers).
Nakuru’s tarifl structure appears especially anomalous in that domestic consumers using more
than 60 cubic metres pay nearly twice what the non-domestic consurmers pay.

V-4i The Aficrcare Study on
the National Water Master Plan




Final Report - Supporting Repori
Fart V Law and Public Administration

The remaining undertaker, Kitale, has a virtually level block tariff for domestic consumers, and a
modecstly increasing tariff (50-57%) for the non-domestic categories.

It is instructive to comparc the eight tariff structures above against the analysis done by
NWCPC’s own tarilf study in 1995. This was donc during the corporate planning exercise under
the Second Mombasa and Coastal Water Supply Project.

This study concluded, from an analysis of a widc range of international tariff data in 16 countries
and 42 ditferent tariffs, that a progressive rising block tariff was best suited to the needs of Kenya
(and NWCPC) for the following reasons: '

1) it provides an incentive for conservation;

2) it can be structured to achicve social objectives (such as a basic needs block);
3) it obviates the need for more complex industry specific tariffs; and

4) itis in current use, and is familiar to customers and billing staff.

The following further recommendations were made concerning the structure of the rising block
tarifl

{3) the size of the “basic needs” block should be 10 cubic metres;
{(2) there should be five consumption blocks with the following bandwidths:

a) <lom’

b) 10t020m’
<) 20toS50m’
d)  501to 100 m’
¢) >100m’

Such a t1ariff structure fulfils the “progressive” requirement.

Ideally, 1arifl rates should be set to satisfy an attainable revenue target, such as to cover operating
and maintenance costs or to cover O&M costs plus depreciation plus a contribution to reserves at
an agreed percentage rate of new capital works. It was recommended that NWCPC tariffs be set
on a rcgional basis, and should be fixed in real price terms for an agreed period, say five years,
during which adjustments for inflation would be made annually.

When compared with the above criteria, none of the existing structures conforms, because the
structure of the Keayan rising block tariff is linear and nol progressive.

The structures conforming most closely are MWR/NWCPC, Nairobi and Eldoret (we may call
them Group 1), although their total increases (particularly Nairobi but even Eldoret) are very
much less than the average recommended for NWCPC in 1993, which was more than 700% from
the bottom rate 1o the rate applying from 50-100 cubic metres monthly. Rather less conforming is
Nyeri and Kisumu (Group 2) because their total increases are less than Group 1. And the
remainder, Nakuru, Kitale and Kericho (Group 3) hardly conform at all, for several reasons.
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While tarfi values can and should vary between municipalitics and perhaps regions of a
decentralised major undertaker such as NWCPC, structures should conform to the same gencral
logic. The structures revicwed above do not. There is a good case for reviewing them in the light
of this principle.

The foregoing deals with tariffs to the end-user or consumer.

The bulk or wholesale water tasiff from a bulk supplier such as NWCPC to a water undertaker
such as a municipality is currently Kshs 10/m’ (which is, in 1998, not up to the Kshs 11.7/m’
recommended by the NWCPC tarift study in 1993). This is much less than the cost of production
even where low cost waler resources are available, as in Kisumu, for example. Tt is, therefore,
surprising that municipal councils are tending to develop their own water sources rather than buy
from regional or national providers, which would be more cconomical. One explanation is the
reluctance of municipalities to deal with NWCPC becausce of the latter’s tendency to muscle into
water retailing at the expense of the municipalities who need the water revenue. On the other
hand, il is reported thal municipalities receiving bulk supplies are not paying for them thus asking
to be taken over.

However, it is in the economic interest to provide water to the consumer as cheaply as possible,
consistent with the GOK decentralisation policy. With this in mind, there nceds to be more
cooperation between NWCPC and the municipalities lo ensure this. The Study recommendations
on the future role of NWCPC (se¢ 5.2.2 below) are quite consistent with this approach.

4.1.5 Financial Performancc of Water Supply Schemes

The aggregated performance of water supply schemes, in terms of revenue and O&M cost are
examined below. [n some cases, sewerage schemes are included where they could not be
separated from water supply.

(1) MWR

According to the Water Supply Projects and Schemes Status Report 1996 (MWRY), there are 375
water supply schemes operated by MWR, some of which are jointly operated with NWCPC. The
financial position of these schemes is presented in Table - 4.1.1 and summarised in (3) below. In
most schemes outside Central province revenue does not cover O&M costs.

(2) NWCPC

The financial performance of NWCPC’s water supply schemes is summarised by region in the two
tables below. The tables indicate an average revenue recovery ratio of 65.2% nationally, which is
considered low. Also O&M costs are not covered by revenue in any region except Coast, where
a large surplus covers the losses in all other regions.
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Financial Performance of NWCPC by Region

Moathly Averape Revenue {Kshs) Monthly Average Q%M Costs [Kshs) . Finandial Efficiency
Region Revenue | Revenue Revenug Elegndity Chemicals Crhers Toxa! Financial Deficit
Nuwmne Billed Caitected | Reamery Ratin O&M Costs §  Deficit Ratio
Arnonnt % Araount % Amaunt e
(A ®) (By/ (A) * " LTl © je-o|eogm
Westen 2718.223]  2.045390 A% 21607701 268 L141,300 | 141 71 [ 590 3.082,6311 -6,037,291 =205
Southem 2,785,285] 2340839 8407 2415871 401 196,023 { 37 007052 | 563 534,764} -3,003,925 -128
Central 5242564] 2,504,001 318% 1886201 65 SSROZS | 214 1,870,831 [ 721 2594.476) 90475 D04
Rib Valley 7632012 4170505 MR 5358042 266 995,087 | 143 4,120,195 | 59.1 6,973,3241 .2 BO2 819 .67
Ceast 8,672,752] 32645852 67.1% 5.903533] 236 952,000 | 47 | 12772656 [ 66.7 | 20.638.199112007.453 037
NATIONAL | 67.048.825] 33,706,587 682% 122415621 28.1 2850037 1 83 | 27540545 | 631 1 42638444 73,143 0.00
Source: Brief on National Water Consenvation and Pipeline Corporation’s Activities and Present Status, NWCPC, Seplember
1997
Unit Revenue and O&M Costs of NWCPC by Region
Average Monrkly | Average Monthly Average Monthly Unit Rate O&M Costs
Region Water Produced Revenue Collected O&M Costs Water Revenue O&M Costs Coverage
Name {m) (Kshs) (Kshs) (Kshs'm’y (Kshs/m") (Kshs/m’)
A (B} © (By (&) (C1/(A) (B/A) - {C/A)
Westera 675600 2,045,390 8,082,681 30 12.0 -39
Scuthern 514,200 2,340,839 5344,754 16 10.4 532
Central 2,735,300 2,504,001 2594476 09 09 £0
Rift Valley 1,464,000 4,170,505 6,973,324 28 48 -19
Coast 2,456,000 32,645,852 20,638,199 131 83 33
NATIONAL 5,393,100 11,660,735 22,985,245 21 43 22

Source:  Brief on Nalicnal Water Conservation and Pipetine Corporation’s Activities and Present Status, NWCPC, September

The financial performance of NWCPC analysed by water supply scheme is presented, in addition,
in Table - 4.1.2 and Table - 4.1.3.

(3)  Local Authorities

The availability of reliable financial information for water supply schemes operated by LAs was
found to be limited. Data for Nyahururu Municipal Council (NMC) was, however, available and
is shown in Table - 4.1.4 as an example of a particularly good LA in terms of water and sewerage
revenue and costs, where actual revenue collected in 1995/96 was 105% of the assessed potential.
The performance of other revenue sources was less impressive but still substantial, showing
further potential. Table - 4.1.5 shows NMC’s annual revenue and expendilure for the three years

ending 1995/96 indicating a surplus in cach year, the largest was in the third year at 43% of total
waler and sewerage revenue,

By comparison, Table - 4.1.6 shows the financial performance of the three municipalities selected
for the UWASAM pilot commercialisation project, which are Eldoret, Nyeri and Kericho. All
have good revenue recovery ratios for water supply and sewerage, but only two show a surplus of
revenue over expendiiure.
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(#)  Comparison of MWR, NWCPC and Municipalily Schemes

The following comparative indicators of financial performance were summarised trom the data
given in (1) to (3) above:

1) monthly revenue per cubic metre of water produced
2) financial deficit (revenuc less expenditure)

3)  deficit ratio (revenue less expenditure / revenuc)

4) revenue recovery (revenue collected / revenuc billed)

for: all MLRRWD schemes during 1996; all NWCPC schemes in cach region; and the three water
undertaker municipalities (January to June 1997) sclected for commereialisation (Nyeri, Kericho.
Eldoret); the latter are water and sewerage schemes in aggregate. The resulis arc given in the
table below:

Financial Performance of Water Supply and Sewerage Schemes
Local Authority Statistics include Sewerage Schemces

. Local Authoritics NWCPC MLRRWD
Monthly Revenue {Kshs) Billed (A) 23,548,660 67,048,836 n.a.
Monthly Reveaue (Kshs) Collected (B) 19,281,693 43,706,587 11,942,113
Montbly Total Q&M Costs (Kshs) (C) 12,985,862 43,633,444 34,394,645
Moathly Water Produced {m) (D) 1,175,194 n.a. 8,751,381
Revenue/m’ (BY(D) 16.4 n.a. 1.4
Financial Surplus/deficit (B) - (C) 6,291,331 73,143 -22,447,532
Surplus/deficit Ratio (B) - (C}/ (B) 0.33 NIL -1.88
Revenue Recovery Ratio (B) / (A) 82% 65% 0.3, |

Sourees: Local Authorities: UWASAM

NWCPC: Brief on National Water Conservation and Pipetine Corporation’s Activities and Present Status,
NWCRPC, Sept 1997

MWR: Water Supply Projects and Schemes Statos Report, MWR, 1996

The table shows, as expected, that the three sclected Local Authorities have by far the besl
financial performance, that MLRRWD has by far the worst, and NWCPC comes somewhere in
between. There are reasons for both the good LA performance and the poor MLRRWD
performance, but the fatier’s very low revenue per cubic metre of water produced and the huge
financial deficit are cause for much concern. No doubt the problems itemised at district level have
much to do with MLRRWD’s difficultics, and should therefore be tackled as soon as possible and
in the manner proposed.

It should be noted thal in most cases O&M costs are less than needed to provide the required
Jevel of maintenance. Thus the real financial performances of all three groups of schemes are
likely to be worse than stated.
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4.2  Financial Management in Sewerage

4.2.1 Pianning, Budgeting and Funds Allocation System

Current procedures for planning, budgeting, and allocation of funds are described in 4.1.1 above.
4.2.2 Customer Service

MWR, MOLA and LAs are not, as far as is known, engaged in any large scale atlempt to educate
and inform the public about sewage disposal methods, the institution responsible for coverage,
funding, charging and plans tor the future.

4.2.3 Revenue Collection System

The sewerage charge is normally a surcharge to the water supply charge although this is not easy
to implement where the water undertaker is under a different management. In at least three towns
(Meru, Kisii, Muranga) significant amounts of money have not been transferred from the water
undertaker (MWR) to LA. The same is apparently true of NWCPC (from anecdotal evidence
only) which usually collects sewerage charges on behalf of the LA when it is the water undertaker.
Generally, this is one of several reasons for favouring water supply and sewerage development
under the same management. It also explains why LAs are so keen to become water underiakers.

Public sewerage mainly benefits the users of sewerage facilitics. It is therefore logical that these
users should contribute towards the cost of operating and maintaining the facilities, and preferably
the devclopment cost also. This is in line with current National Water Policy. In addition, non-
users living in the area may be considered to benefit from the improved public health environment
attributable to the sewerage works. The charging system should be accounted for separately as in
water supply schemes,

Al present, progressively less revenue is being collected to pay for sewerage coslts as more people
arc “disconnected” from the water supply system in some municipalities. Thus, the viability of the
sewerage operation is very largely dependent on the good management of the water supply
system and the extent to which water can be delivered to satisfied consumers who will pay their
water bills. This js another argument for placing the two systems under one management.

4.2.4 ‘Tanilf Structure

Generally, sewerage tarifls are charged on metered water consumers and are based on the amount
of water used. Sewerage tarill rates are set as a percentage of water lariffs, percentage varying
between 50% and 100%, according to sector sludies. Additionally, tariffs are charged ‘on
percentages of water billed; these vary from 100% (o less than 10%. Consequently, total éharges
for sewerage as a proportion of total water charges vary greatly among local authorities. Tariff
rales are not, however, caleulated from the O&M and capital costs of providing the sewerage
service, as they should be. It is clearly necessary to rationalise these arrangements.
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4,2.5 Financial Performance of Sewerage Schemes

At present, 38 sewerage schemes in 30 urban centres are operated by LAs under MOLA’s
supervision. The financial performance of these schemes during 1995, 1996 and 1997 was
surveyed by the Study Team. Of the 30 schemes surveyed, 15 yielded the necessary data, and this
is reproduced in Table - 4.2.1. According to the data, only two schemes have given consistently
a reasonable contribuiion to asset replacement having spent a significant amount on O&M:
Mavoko-Athi River and Nyeri.

Generally, the financial performance of sewerage schemes varies greatly, depending on faclors
such as the success of the associated water supply system (both in terms of water supply and
revenue collection) and the O&M cost which will, in turn, vary according to the technology
employed and the capacity of the scheme. Some schemes, such as Nyeri and Mavoke-Athi River
appear to more than cover the costs of operation and maintcnance; others such as Mombasa (not
unfortunately, adequatcly surveyed) are understood to be having large losses with little hope of
becoming financially viable under current conditions. Few, if any, are yet financially viable in
being able 10 cover sustainably O&M costs, depreciation and a contribution to reserves - the
“break-even” position.

4.3  Financial Situation
4.3.1 Financial Situation of the Kenyan Government

On the current account, as the table below shows, there has been some improvement from an
average deficit of Kshs 651 m over the two years 1992/3 and 1993/4 to an average surplus of
Kshs 218 m.

However, the financing of domestic development has continued to be largely dependent on
external resources as il has over recent years. Although the grant ratio is showing a slight decline
over the five year period during the last two it has been on an upswing while remaining below the
average.

The financial structure clearly illustrates GOK'’s weak capability for implementing capital projects
and this is likely to continue while capital expenditure stays at or around its present increasing
trend line. This means that donor assistance will be vital for economic development, particularly
for funding projects with low financial returns but high socio-economic benefits.
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Historical Trend of Revenue and Expenditlure of Kenyan Government, 1992/93 — 1996/97

{Unil: K£ million)

1992/93) 1993/94] 1994/95| 1995/96] 1996/97| Average
Current Revenue (A) 3.454.71f 503937 6,097.821 7,18L.84] 7,441.42 -
Curreot Expenditure 388417 5912.64| 5,888.84 6,745.53] 740405 -
Current Surplus -429.46| -873.271 208.98] 43631 37137
Capital Revenue 2137 1231 38.62 2%9.02 5.02 -
Capital Expenditure (B) 423,74 566.67|  715.17] 89036/ 1,052.63
Gross Fixed Capital Formation (GFCF) (C) 38479  465.30] 687.34]  812.10| 979.14 -
- GFCF Ratie (C/B) 90.8% 8.1%] 96.1%] 91.2%| 93.0%| 50.7%
Net Lending 76.28 35.90 29,531 -203.71] 13336 -
Overall Deficit (D) -908.08] -1,463.531 497,10 -215.32] -1,143.60 -
- Deficit Ratio (D7 A) ~203%  -290% -8.2% 30%|  -15.4%| -16.4%
External Graots (E) 41040]  485.1S| 661.45| 450.05] 78715 -
- Gragt Ratio (E/B) 103.5% 85.6% 92.5% 50.5%| 74.8%| 81.5%
Total Berrowing (F) 1,06975] 1,15540| 29540 -27.25] 22490 -
External Loaps (Net) 31800 -56.75] -106.50 86.30] 136.60 -
Total Domestic Borrowing TS5 1,212.15)  401.90] -113.55 88.30 -
- Long Term Borrowing {Net) 6605 -168.80| -376.70] -355.10 -19.75
- Short Term Borrowing(Net) 685.70] 1,380.95 778.60| 241.55 108.05 -
Toia) Financing of Deficit {G) 1,510.15] 1,640.55 956.85]  422.80] 1,012.05 -
Cash Balance (D + G) 602.07]  177.02]  459.75]  207.48] -131.55 -

Source: Economic Survey 1993, 1996 and 1997, Central Bureau of Statistics

4.3.2 Financial Situation of MWR anéd MOLA

The recurrent and development expenditures of MWR (then MLRRWD) and MOLA. then
MOLG) for the water supply and sewerage sector in the five fiscal years ending 1996/97 are
shown in the table below compared with MWR's total expenditure. While sectoral development

expenditure has tripled in nominal terms over the period, the share of appropriation-in-aid has

gradually risen to about 58% of the total in 1996/97. Recurrent expenditure for the whole
Ministry and prabably for the sector has more than doubled and the appropriation-in-aid has been

steady, at about 8% of total.
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Historical Trend of Public Expenditure on Water Supply Scctor, 1992/93-1996/97
(Unit: K& million)

199383 199354 199438 199594 193697 Averag
A, Ministry of Water Rescusces DEWR) 120060 1000 | rens woo | pun 100 | e 1000 | 26319 1000 .
Recvrrent Expepditure by MWR 8018 n1} 5106 wo| ®1| w2 ns | &8 308 318
Net Expendinure oien | on| wool ool @y ool eyl ool ey o] o
Appropdatien-in- Aid 3133 8y (5087 0.0y 5.239) (70 (32235 (¢ [ARD] (X)) [{-5:4
Developrweot Excpenditure by MWR #1042 s | sesm 610 | 18235 e | 3z s81{ 184214 692 2
Net Expeaditure mro | wy] wus| @n] @sy| oo el @s] 03 wo | @y
Appropriation in-Aid oy | won| wmg] @y | mesg] @l owws ] ecen]axey ) o] @y
Z:p::?;i?i“:;:;i:::’;k 58220 wee | essse | oo | rass? tan | 13587 e | 17075 1000
Net Expendiure o | eyl cemy | sl cossn| cso| emen]| @n| gen| e} @
Appropiztion-in- Al g | wel wan] @y| ey @ol| gy @y] el ssn]| ew
B. Ministry of Locad Avhorites (MOLAY 3,306 w000 | weam w000 | 156085 100 | roree 1ee | 199359 1000
Recumest Expecditun by MWR 900 e6| nom o1 | 16889 wr| o pa| wam n ne
Net Expendinure 2924 so1 | wsat ws | 1650 ss| 130w s | 2% 998 9.5
Apgrophation ia Aid 207 0s| oom 05 069 04 0064 05 0085 02 0s
Developmest Expenditise by MOLA 84704 sca| seme sp | 1943 T T ss2 | 172138 863 oy
Net Expenditure (20499 el i3] {19155 15 {30.388; (21 8 {33.651) (M. | {0987 (235) {267y
Appropiiztion i Ald wxn | osm| | @y losen | o] weonf es|oney] en]| o
ib::::l“m;d;:;nj . TR . a6 . 812 . 8.0 . $15 ; )
x;:":: ;f:‘::;;“;?:{;m £9.197 1woe | s 1000 | 116005 we | 7 1000 | 358427 1000
et Expendine azy | o] esy| mal el s | esey sz| pum] en] oo
Appropration in-Ald srag] @o| cem| ws| @] syl @en|l smjonwg| ] sy

Sousce: Development Estimates and Estimates of Recurrent Expenditure, 1592/93 - 1997/98
Fconomic Survey 1097, Central Bureau of Statistics

MOLA’s overall recurrent cxpenditurc tripled over the period, with negligible appropriation-in-
aid, while its development expenditure in the sector about doubled although showing a lumpy
trend. Appropriation-in-aid declined slightly over the period, ending just short of 80%, still a high
figure.

Both water secior ministries continue to rely heavily on aid for devclopment, MOLA being the
most dependent.
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CHAPTER § STRENGTHENING PLAN

5.1 Proposed Amendments to Legistation

The review in 1.2 of existing legistation for the water sector suggested that the major problem
was implementation and enforcement of the law, not the law itself, and this aspect is further
addressed at the end of this report section. However, certain omissions and defects in water law
were noted and have been reported, some correctable in the short term, others requiring an
extended period and considerable resources. In gencral, the revision of the Water Act should
harmonise with the recently agreed National Water Policy and with other laws dealing with water
and wastewater.  Potential legislation, particularly the Environmental Management and
Coordination Bill 1996, should also be borne in mind. Short term recommendations could, once
agreed, be incorporated (if not already proposed) in the draft Water (Amendment) Bill 1998, now
being prepared by the Water Act Review Secretariat in MWR. The Study Team recommends that
the cnactment of both the Water Actor revisions and the Environmental Management and
Coordination Bill 1996 should proceed without delay.

5.1.1 Short Term Recommendations
(1)  Water Resources Authority and Regional Water Commillecs

Both these bodies should be excluded om the present law, and their functions assigned to
(a) MWR and (b) either Catchment Boards or District Water Boards as appropriate, respectively.
WRA’s responsibilities and powers should be assigned as appropriale to the Minister or the Water
Apportionment Board (WAB).

(2)  Water Apportionment Board

Following from (1) above, the powers and duties of WAB should be strengthened to exercise on
behalf of the Minister those powers he wishes to assign to it including: the issue, alteration and
revocation of permils for:

1) water abstraction

2) land drainage works

3) works affecting land drainage, river flows, elc.

4)  discharge of ¢ffluents into any body of water

5) making bylaws for all matters relaling to their functions including waste prevention,
misuse or pollution of any water.

The strengthened powers and dutics should be devolved appropriately to Catchmem Boards and
District Water Boards, while adequate funding should be provided for them to properly perform
their statutory duties. Catchment Boards should able to finally approve certain types of permit
without WAB intervention.
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(3)  Water Undertakers

Those provisions of the Water Act and its subsidiary legislation relating to water undertakers
should be modified to ensure uniform treatment for all water undertakers including local
authorities and self-help community water groups; the latter should be registered as water
undertakers by the Minister responsible for water. In addition, the transfer of undertakings or
facilitics from one institution to another should be according to a procedure and overall rationale,
which should be legally defined. This would complement legislation which should be introduced
to specity the roles of the main water sector institutions, whether public or private. Mechanisms
for monitoring these institutions would be specified in the legistation required to establish the
proposed new agency for regulating schemes and undertakers (see 5.2.1 below).

4) Abstraction of Ground Water

Section SO of the Water Act should be extended to cover all wells and groundwater abslractions.

(5)  Defective Wells

In Scctions 58-65, definition should be extended to cover all polluted water in addition 10 salt
water.

(6)  Water Use Charges

The Minister, as advised by WAB, should be able to levy water use charges for the purpose of
monitoring and conserving waler r¢sources.

(7)  District Water Boards

District Water Boards and their refationship with the existing Catchment Boards should be
provided for and specified, probably in Section 24 replacing legislation for the defunct Regional
Water Committees.

(8)  Effluent Charges

The standards for disposal of industrial or other effluent into a body of water should be prescribed,
together with the levies for exceeding the levels permitted. Charges should be based on the
quantity and nature of the pollutants and should be retated o the cost of treatment to remove the
pollutants.

(9)  Charges and Penalties

The monetary value of charges and penalties stated in the Act should be adjusted upwards, using
the rate of inflation during the intervening period as a guide to present values.
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{10)  Kenya Water Institute

The Act should provide for the establishment and increascd autonomy of this Institute which
should have responsibility for HRD in the entire water sector, which includes water resource
managcment and development, and sewage disposal and sanitation. In recognition of its increased
antonomy and scope, it should report to the MWR Permanent Secretary.

Changes recommended to other water-related legislation are as follows:

(11)  The Mombasa Pipeline Board Act (1957)

This Act should be repealed as the subject of the Act was proscribed in the carly 1980s.
(12)  Tani and Athi Rivers Development Authority Act

It is suggested that this Act should be amended 1o agree with the Kerio Valley and Lake Basin
Development Authority Acts so that TARDA can undertake conslruction, operation and
maintenance of development projects, as well as planning and coordination.

As stated in 1.2.7 concerning the Kerio Vallcy and Lake Basin Development Authoritics, the Acts
do not state that the authorities have sole or indeed any responsibility for developing and
distributing water supplics in bulk, cither within their areas or outside them. They mercly provide
for the coordination and monitoring of water abstraction, which is not the same thing. If it is the
intention that the river and lake basin development authorities should develop and distribute bulk
water supplics, the Acts should be amended, although this is not recommended.

5.1.2 Longer Term Recommendations

Certain recommendations for the Jonger tern have been made in the past. Those considered (o be
still valig are included below.

(1) A Single Enforcement Authority

The multiplicity of authoritics involved in water law enforcement has been noted as a consiraint.
There should be a long term objective 1o reduce the number, eventually to a single authority. The
Environmental Management and Coordination Bill, 1996, could when enacted ultimately become
the framework for such an authorily. In this eventuality, the proposed National Environmental
Council and its Management Authority would be responsible for all environmental management,
including the conservation and management of water resources and waste control.  Such an
arrangement would be similar to the UK’s Environment Agency, recently formed by expanding
the remit of the National Rivers Authority (NRA) to include all environmental issues, and
sponsored by the Department of the Environment, Transport and the Regions. NRA was created

lo protect water resources and regulate abstractions when the UK water boards were privatised in
the 1980s.
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(2) A Comprehensive Water Act

As a further aid 1o comprehension, implementation and enforcement of the water law, a Bill
encompassing and consolidating all water sector legislation (water resources, water use
management, sewage disposal and sanitation, and watcr pollution) should be draficd soon. Asa
new law would require some two years in all to enacl, the work could begin as soon as the
plannecd Water (Amendment) Bill becomes law using some of the resources from that excrcise.
When cnvironmental legislation includes the conservation and management of water resources as
suggested in (1) above, this would be a further consolidation and simplification of scctoral
legisiation.

5.1.3 Recommendations to Assist Implementation of the Law

The following measvres should be taken to address the reasons for the current poor
implementation and enforcement of the law set out in 1.3.

(1)  Decentralisation

The multiplicity of agencies and laws would be solved in the longer term by 5.1.2 (1) and (2)
above respectively. In the shorter term, and in line with GOK’s policy of decentralisation, the
practical business of law implementation and enforcement at district level should be handled by
the district offices of ¢ach ministry or local authority. Cascs requiring coordination among sectors
would be reported to and coordinated by the District Water Board (DWB). 'The DWB should be
assigned the responsibility (if it has not been already) for receiving the first Jevel of appeals and
disputes concerning water related issues. Issues not reselved by DWB, would be referred up to
the Catchment Board, and WAB, and finally, if still not resolved, 10 the subordinate courts in the
Districts.

This decentralisation of enforcernent responsibilities will require considerable top level ettort,
support and promotion together with thorough education in all skills and knowledge needed, and
systematic monitoring and follow-up to ensurc thai enforcement actually occurs at the correct
level.

(2)  Training and Motivating Oflicials Responsible for Enforcement

It is clearly vital for the officials responsible for implementing and enforcing the law to have a
thorough knowledge of the law, the reasons for it and to be committed to its enforcement. They
must also know their powers and the procedures to be followed and techniques to be used to
seltle a dispute or achieve a successful prosecution.

The necessary legal training for the responsible officials, which would include water bailiffs, health
inspectors, provincial and district water engineers, would be organised by the relevant ministry,
particularly MWR. A competent, molivated senior officer with the nccessary technical
qualifications and experience should be assigned as a legal training officer, after receiving the
appropriate in depth instruction. WAB should be extensively involved with this programme, and
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would presumably be able to access the necessary legal expertise to backstop, where nccessary,
the work of the field officials.

The absence of case law (due to the absence of prosecutions) has been noted as a constraint to
cnforcement. It has been suggested that records of appeals and disputes handled by WAB would
be uscful training and reference material.

(3) Full Use of Available Powers

It is important that those responsible for enforcement of the water law in cach ministry,
particularly MWR, are aware of the powers that arc available. There are powers in existing law
which ar¢ not fully used; these should be properly cxplored before requesting changes.
Furthermore, responsibility for enforcement of the Water Law should be clearly stated in position
descriptions, from the Permanent Secretary and Director of Water Development down to the
relevant division head; not at present the case.

(4)  Public Relations

It this has not been attempted alrcady (and even if it has a repeat would be wise), MWR and other
responsible ministrics should organise a PR campaign to educate and inform the public about the
water laws, how they impact on people from day to day, and why enforcement is necessary for the

benefit of individuals as well as society and the nation. There are various means for disseminating
the message:

1) Press and magazine articles;

2) Distribution of illusirated booklet on water law;

3) Talks by relevant officials to sacieties, clubs, schools, etc.;

4) Tactful and well-informed officials visiting offenders to explain the relevant law and
reasons for il; and

5)  Publicity in newspapers, radio elc. reporting on significant prosecutions.

The campaign should be launched after the completion of the training programme for officials
advocated above.

(5}  Remuneration and Conditions of Employment

This aspect is considered elsewhere in this report (see 5.2.3) but should be mentioned here as it is
relevant to enforcement of the water law in particular and Iegistation in general. A major problent
throughout the public service is low pay relative to the private sector and the cost of living. This
has led to a demoralised staff with extremely low motivation and job commitment. To help
reverse this very serious situation which has become endemic, a review of pay policy and levels is
reccommended as an urgent project. ‘
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