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I. INTROBUCTION

In response to the request of the Government of the Republib of
Kyrgyzstan (hereinafter referred to as "Kyrgyzstan"),the Government of Japan
~decided to conduct the'Study-oh Imprdvement_of the Payment System in the
Republic of Kyrgyzstan (hereinafter referred to as "the Study") in
accordance with the relevant laws and regulatioms in force in Japan.

Aécordingly,'the Japan International Cooperation Agency (hereinafter
refered to as "JICA"}, the official agency responsible for the.
implementation of the technical cooperation programmes of the Government
of Japan, will undertake the Study in close cooperation with the authorltles
concerned of the Government of Kyrgyzstan.

The present document sets forth the scope of work w1th regard to the
'Studv '

Il. OBJECTIVES OF THE STUDY

The objectives of the Study are :

(1) to establish development strategy for the monetary system in
order to caontribute to shifting to the market economy system and
vitalization of economic activities; and

(2) to formulate an improvément plan for the payment system by
introduction of a computer network system.

. 0BJECTIVE BANKS

The study shall cover the National Bank of Kyrgyzstan (herelnafter
referved to as "NBK") and all commercial banks including the Savings- Bank.

. SC0PE OF THE STUDY

In order to achlieve the objectives mentioned dbove, the Study shall
cover the following items.

Colieclion and review of existing data and ihformatjon
(1Y National and regional development policies and plans
{2) Socio-economic indices o ; '

(3} Previous studies and reports relevant to the Study
(4}

l

L

Financial data such as the national vovexnmenb budget, taxes,
interests



{3) Money market information including monetary policy, foreign exchange
. market, new currency "Som", banking business management

{6) Engineering data on existing computer system and telecommunications
{7} Other data necessary for the Study

2. Analysis of present condition
(I) Socio-ecomomic conditions
{2} Present financial structure
(8) Existing payment system including facilities, operation, and
managemant organization '
(4) National telecommunication facilities, capacity and operation

3. Establishment of development strategy for the monetary system a1m1ng
at the year 2000 as a target year
(1) Formulation of future socio-economic framework
{2} Forecast of future financial transaction volume
(3) Establiéhment of development strategy for the monetary system

4. Formulation of an improvement plan for the payment system
{1} Establishment of basic palicy for improvement of the payment
systenm :
- (2} Preliminary de51gn of a computer network system for the payment
system -
(3) Formulation of 1ntroduct10n, maintenance and operation plan of the
computer network system
(4) Cost estimation for introduction; malntenance and operation for
the computer network system
{8) Economic and financial analysis
{6} Formulation of project implementation programme
{7} Recommendation on organizaition and operatlon for the payment system
{8} Project evaluation
(9) Conclusion and recommendation

V.o STHDY SCHEDULE

The Study will be carrled gut in accnrdance with the attached tentative
work qfhedula

Ve, REPORTS

JICA shall prepare and submit the following reports in English to the

Government of Kyrgvzstan.
A-1-3 <:“£%$ | - Pty




VI

. Inception Report

Thirty (30) copies at fhe commencement of the Study in Kyrgyzstan
Proaress Report : : e S .
Thirty (30) copies ulthln four{4)-months after the commencement of.

the Study.

Interim Report

| Thirty (30) copies within eight(8) morths after the commencement of

the Study:

. Draft Flnal Report T |
Thirty(30) ~copies within twelve(lZ) months_after_the commencement of

the Study

. Final Peport

Fifty{(50) copies wlthln two(Z) months after the receipt of the written
comments on the Draft Final Report from the Government of
Kyrcyzstan while these comments are expected to be delivered to

JICA within one(l) month after submission of the Draft Flnal Report.

UNDERTAKING OF THE GOVERNMFh] OF THE REPUBLIC OF KYRGYZSTAN

To facllltabe smooth conduot of the study, the Government of
Kyrgyzstan shall take necessary measures; :

(1) to secure the safety of the Japanese study team,

(2) to permit the members of the Japanese study team to enter, leave and
sojourn in Kyrgyzstan for the duration of their assignment
therein, and exempt them from foreign reglstratlon requ1r;ments
and consular fees, - :

(3) to exempt the members of the Japanese study tean flom taxes, duties,
fees and other charges on equ1pment, machinery and other materials
brought into Eyrgyzstan for the conduct of the Study,

(1) to exempt the members of the Japanese study team from income tax and
charges of any kind imposed on or in connectien with any -
emoluments or allowances paid to the members of the Japdneqe study
Leam for their services in connection with the implementation of the .

- Study, _'

{5} to provide necessary facilites to the Japanese study team for
remittance as well as utilization of the funds intreduced into
Kvrgyzstan from Japan in connectlon with the 1mpiementdt10n of

Lhe Study,

W%/ 2



{6} to secure permission for entry into private properties or restricted
areas for the implementation of the Study, '

(7) to secure permission for the Japanese study team to take all data
~ .and documents including maps, photographs related to the Study out
of Kyrgyzstan te Japan, and .

{(8) to provide medical services as needed. Its expenses will be

chargeahble on the members of the Japanese study team.

2. The Government of Kyrgyzstan shall bear claims, if any arises,
against the members of the Japanese study team resulting from, occuring
in the course of, or otherwise connected with, the discharge of their
duties in the implementation of the Study, except when such claims
arise from gross negligence or willfull misconduct on the paxt af the

members of the Japanese study team

3. NBK shall act as a counterpart agency to the Japanese study team and
also as a coordinating body in relation with other governmental and
non-governmental organizations concerned for the smooth

implementation of the Study.

4. NBK shall, at its own expense, provide the Japanese study team with the
followings, in cooperation with other organizations concerned;
(l) available data and information related to the Study.
{2) counterpart personnel.
) suitable office space with necessary equipment in Bishkek city.
) credentials or identification cards.
} appropriate number of vehicles with drivers.

VI. UNDERTAKING OF JICA

For the implementation of the Study, JICA shall take the following
MeaSures;

(I} to dispatch, at its own expensé, the Japanese study team to

Kyreyzstan.
{2) to pursue technology transfer to the Kyrgyzstan counterpart

personnel in the course of the Study.

X, OTHERS

_ ~JICA and NBE, shall'consult wilh each other in respect of any matter
that may arise from or in connection with the Study.

A-1-5




: uuoamm Teuts ¢ -d/4
- 33048y TRUTY 9JBJT * Y/40 - 13043y WTIARUT ¢ §/11
1doday ssaadord ¢ Y/ 3J0dsy :oﬂgzmuam W/l “uuoz
o _ _ KOTLVINASTUA
u/d /4a /11 u/d /33
v v \v/ v v 19043y
nuuuu. 1 ). — ] —— ..cm
| :
NYISZADUAY
CEER NI
HHOM
. S _ N0114THOSIa
ST - p1: - X aT T 01 8 g8 S v © ¢
_ _ — HINOH e
_ =—
DII-I:J”IIJ
Y~
>
ITLVINTL .
p.PI.HU
HE

XI(N3dav

ES

TINAJdH0S AANLS 4Ah



ANNEX 2 MINUTES OF MEETINGS
(Inceptlon Report & 1st Workshop)







llHUTBS.OF MEETING

0K THE INCEPTION REPORT
AND THE FIRST WORKSHOP

 !0!

-Tﬂf STﬂbl-OH lHPlOVFHIHT.
OF THE PAYMENT SYSTEM
IH.Tﬂ8 inGYZ lk?ﬁjL[F

isflssu |
NAfIONAL BANK OF KYRGYZSTAN
: : _..A"D . :

JAPAN INTERNATIONAL COOPERATION AGENCY

) . 5 f ) . Y, ) ' .,/

,.("“'-’/A /.; ¢ T e ) } { / '/i.[ / !
XOBUO AIHARA Tl  MARAT A, suL;’A,uov/
Leader . Deputy Chaivman =
flplf Iaternational National Buaal of
Cooperalion Agency CKrrerastan,

Study Missioa

JANUARY 19, 1994

AT BISHKEK, KTRGYZ
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1. The meeting was attended by:

(1) Kyrgyé Republic
i) National Bank of'KnyyZStéﬁ'(NBK}
Mr. M.A.SULTANOV Deputy Chairman
Mr. U.SARBANOV and ofher members of NBK

+2) State Commission on Foregin Investments and Economic
Assistance {GOSCOMINVEST)

Mr. A.I.SARYGULOV Vice Chairman
3} Ministry of Economy and Finance

Ms. D.ALYMKULOVA ~ Chief Specialist

(2) JICA Mission

1) Advisors and a JICA Representative

Mr. Y.ORITANI Bank of Japan
Mr. K.OHASHI Bank of Japan
Mr. Y.SEKIGUCHI Representative of JICA

2) The Study Team
| Mr., N.AIHARA {Tean Leader)
Mr. Y.IWAMARU (Sub-leader)
Mr. 'T.HAYASE
Mr, T.fAHI
Mr. H.SATO
Mr. T.ARAGAKI
Mr. S.ARAKI

Mr. J.YOSHIDA

Ms. S.KOHARA (Interpretation) -
Mr. Y.OQOZAWA (Interpretation)
A-2-2



2. Address by Mr. Sultanov

Hr Sultanov expressed h1s apprec1ation to JICA, JICA

~Mission and all other parties concerned for cooperation
in the Study on Improvement of Payment System in Kyrgyz
Republic and offered to extend every help and assistance
possible to JICA Mission

3 Address by Hr. Sarygulov
‘ _Hr. Sarygulov welcomed JICA M1ssxon, thanking. them and
JICA for their cooperation. He assured that help and

assistance shall be provided to JICA Mission by NBK who
"is the counterpart of this Project.

4., Address by Hs. Alynkulova

Hs. Alymkulova thanked Japanese Government, JICA and JICA

Mission for their cooperat;on,

5. Appreciation by Mr. Sekiguchi
C Mr.. Sek1gueh1 of JiCA exbressed.his appreciation for a

warm welcome of the Kyrgyz parties and asked for their
cooperation to JICA Mission.

A =



(1)

(2)

(3}

NBK and JICA Mission (the parties) have hereby confirmed the
following issues discussed on the Inception Report, which

.'haVe been lodged with NBK by JICA Mission, at the meeting
. -held on January 13, 1994 ‘at the office of NBK in Bisbhkek.

Thé outline of fhe'Study

After having introduced members of the Mission individually,
JICA Mission explained the outline of the study including
its objectives, study methods and schedule basing upon the .
Inception Report, .whlch in pr1nc1ple have net with an.

_agreenent of NBK.

Supporting Facilities by NBK

In accordance with undertaking of NBK as stipulated -in the
Scope of Work previously signed between the representatives
of the both governments, (1) office space with necessary
equipment in Bishkek city is provided and (2) assignment of
counterpart personnel is made, for which'JICA.Mission
expressed s;ncere appreciation to NBK.

As for arrangements and/or appointnents for the

- organizations visits by the member of JICA Mission as

mentioned in ‘the Inception Report, it is confirmed by NBK
that necessary help and assistance shall be extended through
the counterpart or directly by NBK. :

It is further confirmed by NBK that available data and
information related to the Study will be provided with by
NBK and/or the appropriate institutions as the case may be.

Steering Committee

In keeping with agreement reached at the meeting on the
aforementioned Scope of Work, a steering committee will be
officially organized in due course consisting of the
following organizations under the chairman-ship of NBK for
the smooth implementation of the Study

A-2-4 e,



(4)

(5)

a) NBK. !

b). State: Connlss1on of Foreign Investments and
Economic Assistance :

c) Ministry of Finance

d) Ministry of Communications .

| 'I‘he first workshop

The first WOrkshop was held as planned on January 18 and 19,
1994 at NBK under the subject of "The outline of Present
Flnan01al and Paynent System in Japan"

About 50 people partic1pated in the Workshop from NBK
commerc1al banks and so on.

It was expressed by the participants that the Workshop has
proved to be quite useful and successful to enlighten
knowledge of participants who are concerned with financial
system and computerization of banklng business in the
Kyrgyz.

Counterpart Training in Jépén

NBK requested that Kyrgyz counterpart personnel would take
advantage of training in Japan related to the Study to
promote an effective technology transfer.

JICA Mission explained that first. of all, acceptance of
Kyrgyz trainee in Japan is subject to the approval of JICA
beforehand due to Japanese Governmental regulations.
GOSCOMINVEST has to go through some formalities, filing its
application to Japanese Embassy in Moscow. JICA Mission
offered to NBK and GOSCOMINVEST that the Mission will be
pleased to help NBK in the procedural matters, as here is
neo Japanese Embassy office in the Kyrgyz for the moment and
suggested that its application be better submitted at the
earliest convenience due to the budgetary reason in Japanese
side. The Kyrgyz side appreciated the Mission offer.

A-2-5



Selection of Type of Personal.Conputérs to be used on the
occasion of Computer Network. Denonstratlon during the Third
Field Survey : ‘

JICA M:ssion is told by JICA, Tokyo that JICA is prepared to

provide the Mission with five personal computers to be used -

on the occasion of small scale demonstration of the proposed
computer network payment system during the third field
survey of JICA Mzssion ‘scheduled in the coming October -
November ' : T T L P T R

JICA Hiss:nn would like to nake reconnendation on what type
of personal computers be provided with to JICA upon result
of the first field survey and also upon consultation with

NBK

The parfies agreed fhat’the matter should be taken np at the
Progress Report meeting which will be held around the latter

© part of February 1994.

Bishkek, January 19, 13994

P, .
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 ANNEX 3 MINUTES OF MEETINGS (Progress Report)







MINUTES OF MEETING
ON THE PROGRESS REPORT
FOR
e STUDY ON IMPROVEMENT
oF THE pAYMENT SYSTEM
IN THE KYRGYZ REPUBLIC
- BETWEEN
' NATIONAL BANK OF KYRGYZSTAN
AND

JAPAN INTERNATIONAL COOPERATION AGENCY

. C Y Y
ey L <]
/éi/~/,7 g Tt : : /// / Y
. el { ”
"-\\ ol
: t .
NOBUO AIHARA . N . ABDYMANAPOV Emil S.
Leader ' ' Deputy Chairman
Japan International National Bank

Cooperation Agency : of Kyrgyzstan
Study Mission :

MARCH 1,.1994
" AT BISHKEK, KYRGYZSTAN
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1.  The meeting was held cdncurrehtIYIWith the Steering Commi t -
tee Meeting and attended by:

(1) The Steering Committee -
1) Mr. E, S..Abdymanapﬁv - Concurrently Chairman

- of ‘the Committee
 Deputy Chairman of NBK

2) Mr. A. I. SARYGULOV Vice Chairman of .the
R . © i Committee ' s

Vice Chairman 0of GOSKO-
'MINVEST : |

3} Mr, A;.T;'Tumanbaev' : - Member of the Committee

Deputy Minister of
Ministry of Finance

4) Mr. Shambetaliev Marat .. Chief Engineer |
‘Ministry of Communication
(On behalf of Mr. A. T.
Tagaeve, Member df the
Committee and First
Deputy Minister of Mini-
stry of Communication)

(2) National Bank of Kyrgyzstan (NBK)
Mr. U. SARBANOV and otheér members of NBK
(3) JICA Mission

1)} The Study Mission

Mr. N. AIHARA Team Leader
Mr. Y. IWAMARU _ Sub-Leader
Mr. Y. NAKAZAWA * Member
Mr. T. TANI = ' ' Member

Mr. H. SATO Member

Mr., T

. ARAGAKI - Member

A3-2 | - <£;;/3,5,'
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Mr., S. ARAKI o Member

Mr. J. YOSHIDA _ Member
Ms. S. KOHARA - - Interpretation

Mr., Y. OZAWA - Interpretation

2. JICA Mission expressed their hearty appreciation to NBK and
‘all the attendants of the meeting for their most :cordial
collaboration extended to them in the course of the Study Work
in Kyrgyzstan} The members of the Steering Committee, NBK and
JICA Mission (the parties) have hereby confirmed the following
‘issues discussed on- the Progress Report, which have been '
lodged with NBK by JICA Mission, at the meeting held on Febru-
ary 28, 1994, SRR : S L

(1) The Outline of the Progress Report

JICA.Missidn'explained'the outline of the Progress Report
-including background and_bbjectives of the Study, the
. First .Workshop, and the present situation of macro-econo-
. my, the financial system and the payment system, and study
. items to be surveyed during the Second Study Mission.
‘Findings on major issues in the area of macro-economy,
financial system, and payment system are specifically
reported by JICA Mission.

(2) Overall schedule of the Second Field Survey

(2)-1. The Second Field Survey
Thé_parties_mutpally'égreed that Second Field Survey will
be taken place from the middle part of June to the middie
~part of August, 1994, : '

(2)-2. The Second Workshop
The Second Workshop will be held ih the middle part of
July, 1994 at NBK under the subject of "The Present Condi-
tions and Future Image of the Financial System and Payment
System in Kyrgyz".

(2)-3[_Interim Report Discussion

The Interim Report'will be presented to NBK in the middle
part of July, 1994. The meeting will be held around the
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(3)

middle/latter part of July to have d1scuss:on on the

'Interlm Report.

Counterparthraining in Japan

NBK-iS'prebaring an applicatibn tOISend'their trainees to
Japan which shall. be formulated officzally'by Goskominvest
and lodged with JICA, Tokyo through the Japanese. Embassy

in Moscow. JICA Mission offered their - help and assistance

oin the formulation of Application Forms.

NBKfexpressed their.desire:that'Japanese GOvernment;wouid-

: accept four trainees separated into two-groups-#iz.gtwq.

(4)

trainees for the study of the computer system and ‘payment

- system, and two trainees for the study of f1nanc1a1 system

beth in Japan.

JiCA-Mission'reblied that it is‘forsthe Japanese Govern-
ment to decide in this matter. However; JICA Mission
offered to convey their desire to the .Japanese Government,

Selection of type of personal computers to be used on the
occas1on of computer network demonstration durlng the
Third Field Survey :

The Study Mission recommended type of personal computers
and its basic configurations of hardware and software
which run on interconnected mode, Local Area Network
(LAN), to NBK. These computers and peripheral equipment
which consists from five personal computers, one prxnter
five sets of un-hazardous power supply (UPS), power trans-
formers, and sets of software including operating systems
and application software packages. These'equipment and
sets of software should be IBM compatible.and to be pur-
chased in Japan. Maintenance and support services can be
available in Bishkek.

' e
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MINUTES OF MEETING:

ON THE INTERIM REPORT

FOR

THE STUDY- ON IMPROVEMENT

-~ OF THE PAYMENT SYSTEM

- IN THE KYRGYZ REPUBLIC

_BETWEEN

NATIONAL BANK OF KYRGYZSTAN

AND

JAPAN INTERNATIONAL COOPERATION AGENCY

SR
LT g - B e i
é//{/——/fi'z//’/%\
- NOBUOQ AIHARA o '
Leader -

Japan International

Cooperation Agency _

Study Team - |
EAE August 2, 1994

AT BISHKEK, KYRGYZ
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. The" m.,t,tmg,s were held concurrent!y with the- Slemng> \,ommittee Meetmg and

attended by:
(1) The Steering Commitiee
1) Ms. Z. S. Esenalieva

2) Ms. T. 8. TOPCHVBEKOVNA

Concurrently Chaifmaﬁ of thé_. Committee

. Deputy. Chairman of NBK

Chief Specialist, Aid Coordmanon Umt

*(Goskominvest -

3) Mr. Balbakov B. Shatanbekovich

4) Mr. E. A, Kuniazanovich

5) Ms. Akuaja A. Rosa

(2) National Bank of Kyrgyzstan (NBK)

1) Mr. Bakir K. Abdybekovich
2) Ms. Aida K. Myrzakulovna
3} Mr. Kaip K. Kulenbekov
4) Mr. Aleksandr Tsybizov

5) Ms. Aigul Chichiyan

and 6ther members of NBK

~On behalf of Mr. A. 1. Saryguloy

“Vice Chairman of the Committee
“Goskominvest ' .
 Director, Development and Ifnplementation
Depaﬁment', Ministry of Communication
On behalf of Mr. A. T. Tagaev
Member of the Committee
First Deputy Minister Commumcatwn |

' Head National Economic Dcpartment

Ministry of Finance _

On behalf of Mr. A. T. Tumanbaey
Member of the Cominittee

Deputy Minister of Ministry of Finance
Director, Accounting Division

National Bank of Kyrgyzstan

Counterpart Leading Economist

Counterpart  Leading Economist
Counterpart - Economist

Counterpart . Chief of Division '

Counterpart Expert of Technical

Aid

XN
PR
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(3) JICA Team
1) The Study Team ‘

Mr. N. Aihara (Team Leader)
Mr. Y. Iwamaru * (Sub-Leader)
Mr. S, Araki

| ‘Mr. T. Hayase
Mr. T. Tani
Mr. H. Sato
Mr. T. Aragaki o

 Mr.J. Yoshida N
‘Ms.S.Kohara ~ (Interpretation)
Mr. Y. Ozawa | ‘(ln'terpret_atio_n)

2) Advisors and a JICA Representative

Professor T. Kaneda Advisor, Professor of Suzuka International University
M, Y. Oritani.  Advisor, Bank of Japan
‘Mr. K. Ohashi © . Advisor, Bank of Japan
Mr Y. Sék_iguchi | , Representative of JICA

2. JICA Team expressed their hearty appreciation to NBK and all the attendants of the

meetingfor their most cordial collaboration extended to them in the course of the

" Study Work in Kyrgyz. . The members of the Steering Cominittee, NBK and JICA

Team (the parties) have hereby confirmed the following issues discussed on the

- Interim Report, which have been lodged with NBK by JICA Team at the meeting held
~on August 1, 1994. - .

(1) As chairman of the Steering Committee, Ms.- Z. S. Esenalieva delivered an
opening address, expressing appreciation to JICA Team and NBK counterpart for
their joint study work. Ms. Esenalieva introduced personally all the members of the

. Steering Committéc.prcsented, and added her hope that this project would be

realized successfully.

o | i/
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(2) ~ Outline of the Interim Report
JICA Team explained the outline of the Interim Repo_n composing of

1) major issues in the area of macro-economy, ﬁnanmal system and payment system in
the Kyrgyz Republic, :

2) forecast of socio-economic framework in the year of 2000, .

3 forecast of kinds and volumes of ﬁnanc:al transactions and payment transacnons in
~ the year of 2000, ' '

4) the development strategy of the ﬁnanmal system and its future framework ,

5) the’ development strategy of the payment system and 1ts bas:c plan for the
computenzcd network payment system up to the selection of the opt:mum system '

6) general description of the model mter-bank transaction system and Demonstration
Program to be displayed at the second seminar.

The contents of the Interim Report have met, in prmclple with the agreement of the
Steenng Commxttee members with the fo}lowmg comments

1) Ms. Esenalieva, Chainnan of the 'co'mmittee, repeated her thanks to JICA Team for

their laborious study work and added that the Tnterim Report was found satisfactory

- at this stage by the NBK spemahsts and further discussion, if found necessary, will

be made during the Team's stay in Bishkek. She also commented that the new start

of Clearing House, which is presently bemg prOJeeted would glve a good foundation
for this Payment System Project. ' '

© 2) Ms. Topchvbekovna of Goskominvest mentioned that it is f rst time for her to be
present at this Steering Committee and found the meeting s;gmﬁcant

3) Mr. Kuma.canowch of Ministry. of Finance commented that the meetmg proved tobe
very interesting and fruitful. - ' '

4) Mr. Shatanbekovich of Ministry of Communication commented' that fhe'payment
system has a close relation. with telecommunication and the Ministry would like to
help the Study, keeping contact with the Study Team. He added that digitalization of.
telecommunication system is now under way between the Ministry-and World Bank
and the relating tender documentation will be ready until the coming September, He |
assured that the digitalization would provide a great help for the furtherance of the



Payment System.

~ 5) Mr. Sekiguchi, rep:esentative of JICA, expressed his appreciation to the members for
: :_th_eir.‘ attendance to. this meeting. He emphasized that this study is a joint work
between Kyrgyz and Japan and shall be proceeded jointly, basing upon the-entire

- _consensus of 'all'parties, represented at this Steering Committee.

(3) The socce_eding Study Work in Japan

Upon returnmg to Japan from thxs eecond field survey in the Kyrgyz Republic, JICA
Study Team continue the Sludy work m Japan which covers mamly the followmgs in
addition to supplementataon of the subjects formerly studied: '

1) Basing upon the optimum system plan agreed in this second field survey, preliminary
- design including hardware, sof’tware and network of the computer payment system is
to be formulated. '
~ 2) Plans for mtrodueiion ooeration maintenance, suppor't and administration of the
computer network ‘payment system 1nclud1ng trammg program of the reqmred
system engmeers and specialists are to be formulated.

3) Preliminary cost estumation for the aforementioned project isto be formulated.

4) Economic and financial analysis of the resultant impact to be produced by the
implemenfation of the project shall be made.

5) The overall implementation program of the project shall be formulated.

6) Recommendation shall be made on the organizational setup for managemenl and
administration of the proposed payment system.

'7) Overall evaluation on this Study on Improvement of the Payment System in the
Kyrgyz Republ_ic shall be conducted and the measures required to be taken by the
Kyrgyz Government and NBK for the implementation of the proposed Improvement
Plan of the Payment System are to be recommended by JICA Study Team.

(4) The schedule of the Third Field Survey

1) The Third Field Survey

_ The Third Field Survey w:ll be taken place from the begmnmg part of Novcmber to the
middle part of November, 1994.
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2) The Second Seminar E

" The Second Seminar will be held in the beginning/_midd'le part of N0vember, 1994 at
: NBK under the subject of "The Implementation Plan of the Payment Systen in Kyrgyz and
its Realization". Concurrently, the model computer network system will be demonstrated
by JICA Team' together with NBK counterparts w1th 5 personal computers whtch will be
brought in from Japan by JICA Team.

3) Draft Final Report Discussion
" The Draﬁ Final Report wﬂl be forwarded to NBK by DHL ‘mail i in the middie part of -
_ October 1994 The Steering Commrttee and presentatton meetmg wrll be held around the
begmmng/mtddle part of Novembcr to have dlscussmn on the Draﬂ Final Report
) (_S) i Presentation of the Fin_ai 'Report
Havmg taken into consrdera*ton comments and opmtons ratsed by the Steenng
Commtttee and NBK on Draft Fmal Report Final Report for the Study on Improvement of

the Payment System in the Kyrgyz Repubhc shall be prepared by JICA Study 'Ieam and is
to be submltted to NBK and JICA in January, 1995,

A-4-6




ANNEX TO ANNEX 4

Apnexl
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MEMORANDUM -
ox
THE STUDY ON IMPROVEMENT
| OF THE PAYMENT SYSTEM
IN THE KYRGYZ REPUBLIC.
BETWEEN
NATIONAL BANK. OF KYRGYZSTAN |
AND

JAPAN INTERNATIONAL COOPERATION AGENCY

\ h
e >
e -‘
NOBUO AIHARA | - EMIL S, ABDUMANAPOV
Leader Deputy Chairman
Japan International " National Bank of
Cooperation Agency . Kyrgyzstan

Study Team

August 19, 1994
AT BISHKEK, KYRGYZ
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L. After the presentation meeting was held on August 1, i994_, concurrently with the
Steering Committee ori the Interim Report prepared by the Study Team, JICA Study
Team continued their succeeding study work on Improvement of the Payment System
in the Kyrgyz Republlc A copy of the Mmutes of the Meeting is attached hereto in

"Annex 1 for our both reference.

2. Immediately after the presentanon meetmg on the aforementioned the Interim Report,

two days seminar was held at NBK under the title of "Current Situation and Future -

Status of Financial System and Payment System in the Kyr oYz Repubhc on August 3
and 4, 1994 ' '

(D The-‘Semina_r was honored by the opening address delivered by Deputy Chairman
of National Bank of Kyrgyzstan, Ms. Zhamilya S. Esenalieva. '

- (2) ‘The Seminar was élt_tended by about 50 spectalists and economists from NBK,

© govemnment institutions and commercial banks.

(3) . Agenda and subject of speeches delivered at the Seminar were mentioned together
with each speaker's name in the front page of Textbook, which were prepared by the

Study Team and distributed among the participants. Active Q & A were exchanged,

brief contents of which are mentioned in Annex II.

All participants recognized that the Seminar was quite successful and useful for the
Study on Improvement of the Payment System in Kyrgyz.

3. The Study Team, dividing them into two groups, visited Jalal-abad, Osh, Karakel and

_Néryn in order to make on-the-spot-survey, calling at offices of NBK branches,

commercial banks and Computer Center localing there.
4. The Study work continued thereafter with the close cooperation of NBK counterparts
and both parties agreed, in principle, upon the direction of the succeeding Study work

of JICA Study Team as per Annex Il attached hereto.

5. Both parties further agreed that the Third Field Survey of JICA Team is scheduled to
- be conducted from 8th to '18th of November this year as per Annex 1V,

{1)  Steering Co_m‘mittee and the presentation meeting is to be held on 10th Thursday



and I1th Fnday of' November 1994 on the Draft Flnal Report for the Study on |
Improvement of the Payment System in the Kyrgyz Republic, whlch is to be prepared
and submmed to NBK well in advance by the JICA Study Team . o

(2) Semmar w1!I be held on l4th Monday and lSth Tuesday, November 1994 aﬁer
the presentatron meeting on the Draft Final Report, in the. same way as in the
previous Semmar ~ Concurrently at the Semmar, the model computer network
paymeht system will be d_ernonstr_a_ted by JICA Study _Tee_m and NBK. counterparts
with 5 personal computers which will be. brought in by JICA Team.. -

it is noted that"sho.uld there be any change in the schedule of the Thirc_i_ Field Survey
upon consultation with JICA in Tokyo, NBK will be informed of the change well in
- advance :b'y JICA Study Team through telefax. o ' -

JICA Team expressed their most hearty appreciation to all the persons concerned for
their most cordial help and c00perat|0ns extended to them i in. the.course of their study work
in the Kyrgyz Repubhc ' : '

Y

-2,

S 7//
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Annex II
- Questions and Answers -
© Question
vVolum'c_ of payment transactions in the year 2000 are projected based on the Scenario B of
macro-economy which are assumed that the Kyrgyz economy will grow rapidly. How those
number of projected volume of payment transactions will vary in case the Kyrgyz economy will not
grow as expected? . '

Answer

_ Two scenario in macro-economy in the Report were based on reviewing at realistic facts
(Scenario A) and pfospedted facts {Scenario B).. The projected volume of transaction in the report
was based on Scenano B. From the computer 'payment systems pOi.;lt of view, the systems are
considered as to match and satisfy the projected volume of transactions which are analyzed in
Scenario B, The Study Team will continuously analyze the volume of payment transactions not
only based on. Scenarioc B but also on basis of Scenario A. Both Scenario A and B will be

continuously anatyzed and the result will be reflected to the Draft Final Report by the Study Team.

Question

What is the difference between gross settlemcﬁt and net settlement?

Answer

 The actual difference between above two are clearly identified in the Report. However, those
who would like to have further information, please ask Study Team members during the stay in
Bishkek for another three weeks.

Question

Is the establishment plan of the Kyrgyz Bank for Reconstruction and Development which was
anncunced in July 9, 1994 pertinent by looking at current economic conditions of Kyrgyz?
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'Answers

1. Basically the Study Team think it as pertinent because it is nebessary to install policy
ﬁnance in the conditions of absolute scarcity of private savmgs _
© 2. It-causes the confusmn of both monetary and fiscal pollcy if the govemment capltal'
_ and ODA funds are distributed through the central bank (NBK) and be apprehended
of re-issue’ probiems of -the “spemal purpose credit” if distributed - through - the
- commercial banks: . R
3, Private savings should be refluxed to the investment through the commercnal banks. It

should be avoided for any government agencies to absorb and re—dlstrlbute private
savings. '

Question
Why overdraft is restrained if the payment systems are well established? -
© Answers

1. So call.ed "overdraft" in Kygyz is the over-due which is:caused 'mainlyl from the
special purpose credit, and the lending systcm based on the governmcnt fund should
be re-considered.

2. "Overdraft" is usually defined as a temporaiy deficit whlch occurs durmg the payment
in corespondent account in the central bank.

3. The payment system which is a basic infrastructure of inter-bank. market, sho.uld be
well established, whereby loan and credit between financial surplus banks and
financial deficit banks will be activated, enabling to restrain the "overdraft". -

Questions

- What is the reason why real GDP growth rate will turn to plus from 1996 in Plan A?

- It was explained that agriculture could be the main sector in the, year of 2000 and
export could increase, Is the increase of the e'xpor't- related;to the.' gro_wth of
agricultural sector? S ORI - e '

~ It is very doubtful whether unemployment rate will be zero (0) in the year of 2000.

- Tourism is considered to further develop till the year of 2000. Which industry sector
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is Tourism classified in?
- Why international balance of payment as of the year 2000 are forecasted to be plus in
Plan A and minus in Plan B?

Answers -

~ Answers and comments to the above questions are already indicated in the Report and the
Speaker replied all questions and comments in line of the contents of the Interim Report.

Question
How the JI_CA prbject and Clearing House Plan will be further proceeded? -
Answer
After the ‘completion of the report and based on-the mutual agreement between the two
countries, Kyrgyz and Japan, the implementation plan will be tendered. - However, if the project
implementation will be done by only the Kyrgyz side, the sponsors are not necessary. "
Question

"1t is explained that improvement of the payment systems will restore the national economy.

Please explain the reason.
Answers

Although its mechamsm is rather complicated, to explain in a word, improvement of the

payment systems witl make people work harder and activate economic activities.
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- Annex Il .
1. Macro-economy
Regarding forecast on So’cio—economic framework in 2000

Kyrgyz vacmmént (Sttate Economic Corhmittee) has drawn up and made public "Economic
Forecast up to 2000" at the begmmng of July, 1994, The Study Team, therefore, should like fo |
revise their forecast on socio-economic framework for the target year of 2000 i m some parts taking
the govemments forecast into consxderatlon in addition to some modifications based on the latest :

ﬁgures on macro—economlc statlstlcs
2. Payment Systems
. The, Study Team discussed - with -NBK regarding the cost for. overall ‘payment systems
development and its yearly running cost for managemenf.fopefation It was emphasized that. NBK

should take a leading role at Ieast at the initial stage in the orgamzanon for management/opcratlon
of the systems, '
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Annex IV, Schedule for Third Field Survey to be conducted by JICA Study Team

1994
Middle part of Oct. {Draft Final Report(DFR) will be sent through DHL to NBK.
~ |Latter part of Oct.  |NBK receive DFR. Invitation letters for Stecnng Committee
' and Scmmar shaiI be sent by NBK.
1. [Nov.6 Sun, {JICA Mission leave Japan
2. |Nov.? -{Mon. '
3. |Nov. 8 Tue. |JECA Mission arrive Bishkek
4. INov.9 Wed. |Preparation of the meeting and the seminar
5. [Nov. 10 Thu. |Steering Committee will be held on DER
16, [Nov. 11 Fn. |Presentation Meefing on DFR with NBK Countcrpan
7. {Nov. 12 Sat.
8. |Nov. 13 Sun.
9. [Nov. 14 Mon. |Seminar :
10. INov. 15 ~ |Tue: |Demonstration of mode! computer network payment system
11. {Nov. 16 Wed. {Signing of the Minutes of Meeting .
12. [Nov. 17 Thu. {JICA Mission lcave Bishkek
13. |Nov. I8 Fri :I JICA Mission arrive Tokyo
14. |Nov. 19 Sat. . :
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| ANNEX5 MINUTES OF MEETINGS (Draft Final Repor)



' MINUTES C)_F’ MEETING
ON ’I‘I—IE _DRAEF F';NAL REPORT
o FOR

‘THE STUDY ON_lmROVEMENT

OF THE PAYMENT SYSTEM

INTHE KYRGYZ RgpuéLIC

' BETWEEN |
NATIONAL BANK OF K YRGYZSTAN

. JAPAN INTERNATIONAL COOPERATION AGENCY

A\

,é/Z D - - /(’7745

Nobuo Aihara \ | EsenaliéVaVZ.y

Leader _ Deputy Chairman |
Japan Intémationa'l _ _ National Bank of
" 'Cooperation Agency . Kyrgyzstan
Study Team ) | o |

November 16, 1994
'AT BISHKEK, KYRGYZ



“In accordance wnh the Scope of Work (S/W) s1gned on August 3, 1993 f‘ur the Study _ '
on Improvement of the Payment System in the Kyrgyz Repubhc (the Study) between
National Bank of Kyrgyzstan (NBK) and Japan International Cooperation Agency (JICA),
JICA dlspatched the Study Team from November 8 to November 18 1994, for the
presentation and discussion of the Draﬁ Fl_na}_l _Report ot_‘ the Study L

1. The Study Team submltted in accordance wrth S/w, 30 (thirty) copies of thé Draft -
~ Final Report of the Study to NBK and the latter acknowledged rCCCIPl of the Report

2 The Study Team made presentetion of. the'Dra'ﬁ Final Report to the Steering.
Comnmittee on November 11, 1994. Attendants of the rneetmg are listed in ANNEX 1.
Subsequently, discussions were held between Steering Committee members and the
Study Team, salient features of which are summarized as follows: '

1) The contents of the Draft Final Report were found in pnnc1ple satisfactory by the
committee members: ' : o

2) Official comments and opinions on the Draft Final Report in written form shall be
informed to JICA by NBK within one month from the date of submission of the
Report. Having taken into consideration such comments and op:mons the Fmal
Report for the Study shall be prepared. - '

3) 1t was further agreed that the Final Repont, once officially accepted by the both

- governments, may be placed open to the pubhc by both govemments in Kyrgyz
and Japan, - :

4) Regarding the five personal computers together with peripheral equlpment as
mentioned in ANNEX 2, which the Study Team has brought in from Japan to be
used in model demonstration of computer network payment system in the 2nd :
Semmar NBK expressed their desire that those were handed over to NBK by
JICA at the end of the Study ' ' '

3. The Second Seminar was held on November 14 and 15, 1994 at NBK under the
subject of "The lmprovement Plan of the Payment System in l\yrgyz and its
Implementation”, Concurrently, the model computer network system was
demonstrated by the Study Team together mth NBK counterparts.
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ANNEX 1 LIST OF THE ATTENDANTS -

(D The Steering Committee

1) Ms. EsenalievaZ. S. - Concurrently Chairman of the Committee
' ' Deputy Chairman of NBK
2)  Ms. Alybaeva G. B, Vice General Director .
Goskominvest

. Onbehalf of Mr. Sarygulov AL .
- Concurrently  Vice Chairman =~ of the

Commitiee |

Vice Chairman of Goskominvest
3) Ms. Davydova V. G. Member of the Committee

Deputy  Minister  of  Ministry  of -
_ : Communication '
' 4) Mr. Kuvatov O. K. Director of Ministry of Communication

5) Mr. KhasanovR. F. Member of the Committee
_ : Deputy Minister of Ministry of Finance
6) Ms. Akuaja A. Rosa Director, Accounting Division
NBK

(2) National Bank of Kyrgyzstan (NBK)

1) Mr. Bakir K. Abdybekovich  Counterpart Leading Economist

2) Ms. Aida K. Myrzakulovia  Counterpart Leading Economist

3) M. Aleksandr Tsybizov Counterpart  Chief of Division

4) Ms, Aigul Chichiyan Counterpart Expert of Technical Aid
- and other members of NBK

(3) JICA Team

1)  The Study Team

Mr. N Aihara - (Team Leader)
Mr. Y. lwamaru : (Sub-Leader)

Mr. T. Tani _ _ (Payment System Design}
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Mr. H. Sato

Mr. T. Aragaki

Mr. J. Yoshida

2

- Ms. S Kohara
'Mr_.;Y.ZOZawa-: ARt

(Payment System Design)
(Telccommumcatlon Systcm)

(Payment System Orgamzanon and Operanon)
(Interpretation) -

(Interpretation) .

Advisors and aJICA Representative

Mr. Y. Oritani -
Mr. T. Nakamura
Mr. A. Hanatani

. Advisor, Bank of Japan
Advisor, Bank of Japan
Representative of JICA
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ANNEX 2 List of Personal Computers and their Peripheral Equipment

SRS

[BM PS/VP MODEL 6482LV1(CPU)

[BM PS/VP MODEL 6482LV1(MONITOR)
FBK-SSU302010MT22(UPS)

QMS HAMMERHEAD 860(PRINTER)
LAN SYSTEM

SOFTWARE

. -NOVEL NETWARE

- MS EXCEL

- VISUAL C++

OTHERS

- CABLES

- MANUALS

- E-1500(TRANSFORMER)

- FLO_PPY.DISKETTES

- PLUG ADAPTER
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e .MNEXG ORDINANCE RELATED TO CLEARING HOUSE
- INTHEKYRGYZ REPUBLI_C;CONCERNING" |
BN CLEARING OPERATIONS




Ordinance Related to Clearinghouse in the Kyrgyz
Hepubllc and Ftegulations Concerning Cleanng Operations

The clearinghouse provides services related to the exchange of documents for payment
among members and the settlement at accounts established for the exchange purpose. The
clearinghouse is operated according to its articles of association and regulations that are

summarized as follows.

1. Definition

- Council (board):
Council of Clearinghouse Founders

- Busmcss days: -
“As set’ forth by the Council. If the days on whxch the Natmnal Bank of the Kyrgyz :
chubhcs conduct clcanng operatlons are deemed fo be business days.

- Clcaringhousé:'
An organization under the control of the Association of Commercial Banks in the
Kyrgyz Republic

- Central bank: o -
National Bank of the Kyrgyz Republlc

- Docurncnts ) :
Documcntary ordcr of payment which dcfimtmn 15 sct forth m the ccntral bank‘

dlrcctlvc related to cleanng operatlon

- Members: : .
Banks parti_cipating_ in the clearinghouse

- Rcccwmg membcrs
Clearinghouse members rccelvmg documents through thc clearinghouse
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- Sc-.ndmg mcmbcrs N - - ‘ :
Cleannghouse rncmbcrs scndmg documen:s through thc cledrmghouse "

2. Responsibllities of Sending Members
2-1 "Authentication of Documents -~

Evcry document is rcqu:rcd to bear a stamp indicating thc name of thc scndmg
organization.

2-2  Classification of Documents

The documents are classified according to the arca or the recciving member within
cach arca by using special envelopes.. Envelopes used within cach area arc'markcd with
a red stripe and those sent outside the area a green stripe: Each envelope contains a list -
of documents included therein, which specifics the. total dmount ordered to pay. The " -
total amount of payment and the numbcr of documents contained should also be
indicated on the envelope. Note that these data should be certified by a chicf

accountant or other person in charge of accounting, by affixing a seal of the sendmg
member,

2-3  Participation in Regular Clearing Operation

The authenticated envelopes and lists are brought to local clearing centers by noon
on the subscquent business day. The scndmg members are rcqu:rcd 1o pdrhmpdte 1n -
regular clearing operations according to spcc:al rcgulatmns set forth bclow |

2-3-1 Transfer ot Document Envelopes to Local Clearing Centers
The envelopes containing the documents are sent with lists to local c]cé.i‘iﬁg centers

by noon on the subsequent business day. On cach cnvelope, the fotal amount of
payment in local currency and the number of documents are specified. '
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2-3-2" Clearing Based on Special Contract

Any clcaringhouse members may, for the purpose of saving time and cost, make a
special arrangémcnt on the direct exchange of documents between their branches, not
through their local clearing center, provided that the sending member prepares and
supplies a report specifying the amount transacted by the documents and bears an
appmpndtc markmg reqmrcd for the exchangc of paymcnt documents. Then, cach
rcport must bc scnt to the local cleanng center by noon on the subscquent busmcss day

2-3-3 '. quéptanée of Debii Balance :
Eacia seﬁ;'i.ing n'-.lember:é(:cspis a d.c.bit._balain'cc rcs't.iitcd from clearing bpcratiqns.
234 ngc‘brd Ke‘éélné
' Thc sending members are required to retain all records on document cnvclopés sent
for one year, after which thcy are not obllgcd to investigate such record negotiate with

customers, o1 makc correction in relation thcrcto

3. Responsibilities of Receiving Members

The cleéringhouse members are required to examine all the documents sent to the
clearinghouse; including thosc subject to overdue clearing. The documents are deemed
to be delivered when transmitted from a local clearing center to its member.

Principal responsibilities of the receiving members arc summarized as follows.

3-1- . Settlement Accordlng to Documents - or Returning - of
Documents : '

The documents are deemed to be owned by respective sending members until final
settlement. The receiving members are required to retain the documents until they
receive payment thsrc_for; . '
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3-2  Regulations Related to Account Settlement for Documents with
ErfOT

3-2-1

The rcccwmg mcmbcr, who receives a documcntary order of paymcnt 1hat is
mcorrectly clasmfied an envclope that contains documcnts lcss than or morc than
specified, a document containing incorrect data or mlscalculatlon, or an cnvclopc that
- lacks a detailed list of documents, is rcqunrcd to report itto its local cleanng ccnter by
“noon on the subsequent business day and make necessary prcparatlon to return it to the

sending member. Such documcnts must be classified according to the area or the
sending member within each area. Those sent within the same area are rnarked w1th a
red stripe and those sent outside the arca a green stripe. Each envelope must contdm a
detailed list specifying the total amount indicated on documents coniamcd On each
envelop, thc followmg ddld should be mdlcatcd

- Thc name of the sender of documcnls rctumcd
- Date of receiving

~ Datc of returning

- Number of documents

— Toftal amount of payment indicated on documcnts in the envelope

The cnvclopc should be certified by an official stamp of the reccwmg member and -
a signature of a chief accountant or a person in charge,

3-2-2

A local clearing center which receives envelopes containing documents with error -
is required 1o calculate, at a clearing session on the current day, the-amount payable
under the order thereof as funds to be transferred to the sending members.

3-2-3

If a recciving member fails to return a document with crror to its local clearing <~

center by noon on the subscquent business day when the document is received, the
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clearinghouse will impose penalty on the member according to a special arrangement
~ made under resolution of the council. ' '

3-3 Record Keeping

The receiving member is required to keep relevant records for one year, (Sec 2-3~
4)

4. Relationship with the Central Bank

‘The central bank is required to ensure that final setlement of payments is made
through accounts of banks'which are members of the clearinghouse, according to this

~ ordinance. It also provides a place for clearing operations. In essence, the central bank

~ should comply with the following regulations.

" 4-1 . Settlement
The ccntfal bén_k s;f-:ttle_s intéfnbank HanSactionS on cach brusinc_ss day by debiting or
 crediting to accounts held by the clearinghouse member banks at the central bank. It

transfers funds only when an account of a paying bank has a sufficient balance, if not, it
follows the pmccdurcs spcmﬁcd in Item 5,

4-2 Liability

Unless the ccntrdl bank conducts clcarmg 0pcrat10n incorrectly or untimely, it will ‘
not be hablc for any loss mcurrcd bya clcarmghousc member in connection with

pcrformancc of this. ordmancc All the requests for clearmg are rcv1cwed and corrected,

as reqmred by the clcarlnghousc members,

4-3 . Existing-Operating Regulations and Procedures

Any provisions in this regulation shall not prevent the central bank from operating
“in accordance with its own regulations and procedures.
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5. General Regulations for Participants in the"Cl'earihg S‘yStem‘ -

Pértibipants in the clearing system arc the clcaringhousc member bahks,' local -
clearing centers, and the central bank. All of them act in a concerted manner and
comp]y with the followmg regulations. '

5-1 C_:Iea_i'ing Session and hts Result

The sending members are required t submit the envelopes cOntaining the ddc'uménts
and lists to local clearing centers by noon on cach business day At each clearing center,
~ positions of members arc finalized by 1:00 p.m; on cach day. Al the local clearing:
centers are rcqu:rcd to transmit their final data by telex to the clcarmghousc by 1:30 .
p.m. on the same day. Then, financial positions.of all the members are determined:at + «
the clearinghouse at 2:00 p.m. At the same time, the clearinghouse inguires about =~
balances of corrcspondent accounts of the members at the central bank. By 2:00 p.m.;-
the clca‘ringhousc notifies all the members of their final positions as a result of the | _
clearing session held on that 'day,- as well as outstanding balances of their accounts at the
central bank, "The members are required to send their response as to whether their
positions and balances notified by the clearinghouse are correct, by 3:00 p:m, on the
- same day, At 3:00 p.m,, the cléarin_gho'usc confirms the result of the clearing session.

5~2 Inter-bank Credit

Any member bank which position is found to be negative at a clearing session
requests a financial institution having a correspondent account at the cc':h'tra!__bahk' o
extend loans covering the negative position. The lending procedure and transfer of ~
funds through correspondent accounts at the central bank must be co'rnpletéd by 4: 00
p.m. on the same day. The center bank must take necessary action to havc such transfcr '
completed on time.

5-3 Selling of Assets for Settlement
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If any member bank is unable to clear its negative position through inter-bank
credit by the specified time, the clearinghouse member banks are required to propose
the bank to sell its assets in order to complete fund transfer through the correspondent
accounts for clearance, Again, the center bank must take necessary action to have such
transfer completed on time.

5-4 Intermediary Indemnification

If any member bank is unable to clear its negative position through the methods
specified in 5-2 or 5-3, the clearinghouse council may decide to effectuate a |
compulsory mechanism to make intermediary indemnification in order to collect
necessary funds by 4:00 p.m. on the same day. Accordingly, all the member banks -
having creditor balances at their correspondent banks after the clearing scssion on that
- day are required to grant inter—bank credit to cover the ovcrdraft by thL sald mcmber in
proportion to the amount of each bdlancc

The inter-bank credit is granted until the next business day and its procedure must
be complctcd at the ccntral bank by 4:30 p.m. The center bdnk also takes necessary
action to have such transfer complcled on time.

5-5 Lombard Loans by the Central Bank

~ Fora ncgatlve p{)sm(m that cannot be cleared through any of the methods set forth.
in 5-2, 5-3 or 5-4, the member bdnks request the central bank at 4:30 p.m. to obtam
overmght Lombard loans undcr terms sct forth by the central bank. The central bank
_ may, at its dl‘;crctlon, dccxdc to grant or rcject such loans It thc central bank accepts :
the loan appllcatmn, it must take ‘necessary action to have loan proceeds transferred on
time. '

5-6 Free_zing the Result of C.Ieari'ng_Session

Ifa hegaiiiré'pbs;i'tién cannot be cleared througﬁ any of the methiods in 5-2, S'—3,' 5-
4 or 5~5, the clearinghouse council will, jointly with the central bank, decide to freeze
the clearing session and postpone the final seftlement until the next business day. Then,
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the result of the clearmg session for all the members. on the day will be carncd over toa
clearing scssmn on the next business day '

57 Final -Settlem'ent =

Once all the requirements for final settlement arc satisficd at a clcanng session, and
all the member banks have outstdndmg balances at their correspondent banks, the
ccntral bank checks the result of the clearing session and settle all the transactions by
5:00 p.m. on the same day. Then the clearnnghousc not:fics all the mcmber banks of
complc!mn of thc clcarmg session, = '

6. Relationship between Participants in the Clearing- System .
6-1 'G'dvern'ing Law
Clcarmg Opcratlons cxccutcd undcr !hls ordinance are govcrncd by laws of thc .
Kyrgyz Republic, unless otherwise spcmficd in the ccnirai bank‘s rcgulatmns and

directives related to clcarmg procedures.

6-2 Indemnity and Penalty *

The method of compcnsahon for damagc mcurrcd in vm]ah{m of thls ordmance,'
and a penalty imposed by the clcarmghouec under a resolution of the clcarmghousc :
council are fixed by a special drrdngcmcnt between the member banks and thc '
clcﬂ.rmghousc Othcrwm thc mcthod of mdcmmty rnay bc set forth by ldW

6-3 Documentation and Forms

Standard forms of documents, papers, and mails transmitted among the
clearinghousc, the member banks, and thc ccntrdl bank are dccndcd dnd authcnncated by
the clcarmghou%c ' - S £
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ANNEX 7;- ARTICLES 0|= Assocm'non RASHOTONAYA






Articles of Association Rashotonaya Parata

ch:stcred _
Under decision ef Administrator, Pubhc Administration and L()cal Burcau
Clty of Bishkek
, 1993
No. : e .
Administrator _ (Signature, official stamp)
~ Endorsed
President
Central Bank of the Kyrgyz Republic
K. Nanaév ﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁﬁ (ngnaturc, official staimp). -

Article of Assoc_iation of Limited Liability C(_)mpany
~ Inter-bank Settlement Organization, Rashotonaya Parata

‘Approved

Genéral Meceting of Promoters

Minutes of Meeting No.1, dated May 6, 1993
in Bishkek

Anticles of Association of Limited Liability Company
]ntci’—ban_k Scttlement Organization, Rashotonaya Parata

1. This limited liability company, Inter-bank Settlement Organization, Rashotonaya

Parata (referred 10 as tht_:_."M_RP_") has been established by incorporating capital

con'tributions ‘of its promoters under a resolution of the general meeting of
promoters (minutes of meeting No.1, dated May 6, 1993). The promptcrs of the

MRP are legal entitics designated in the prommers agrecment.

1'_.2 : ’_I:hc MRP is g:_stablishe_d for thc fol]qwing purposcs: :

= To strcamlmc paymcnt transachon services, pamcularly by introducing modcm

mfonnatl(m and bank busmcss _processing  technologics into daily banking
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prdcnccs and proccdurcs o :
- To dcvclop a clos¢ lmkagc among banks in thc republlc by usmg modern
computing technologies and automated inter bank communication lcchno]og:cs
- To establish a correspondent bankmg systcm, ' L R
~ To minimize time required’ for paymcnt transactlons by usmg the corrcspondcnt e
banking system; : . )
- To ensure the optlmum use of liquid assets of thc promotcrs and -
~ To establish and upgrddc an mter—bank commu_mcahon system;

1.3 For the purp()Sc of dchlcvmg the purposcs set forth hcrem the MRP will perform |
the following services; o

~ To settle transactmns among correspondent banks- thmugh the corrcspondcnt '
bdnkmg sybtem within the cxtent of overdraft set forth i in advancc,

~ To assure hardware support for banks; and '

— To assure information and computcr softwarc rél'atéd'SUppo'rt for 5anks.' ‘

1.4 The MRP's activities shall conform to the foliowmg laws of the Kyrgyz'_
Republic: ' '

— Law for Bdnks and Bankmg Activitics in the Kyrgyz Republic:
Law for the Central Bank of the Kyrgyz Republic;
Law for Businesscs in the Kyrgyz Republic; and

§

Law for Non-Nationalization, Prlvatlzahon and Gcncml Prmcnplcs of Busmcss
Activitics in the Kyrgyz chubllc ' '

In addition, the MRP shall conduet its activities according to dppré\?éls and permits,
of the Ccntr'nl Bank of Kyrgyzstan, other dppllcabic ordsnanCcs, dﬂd thls Amclcs of
Association. o '

1.5 The MRP is a legal entity which is fully sclfws'uppbning and sclf-financing
under an independent accounting system, has the capacity and dulhorlty to
conclude any agrcement with a third party ‘on its behaif ‘has the right to own or-
hold property as well as personal sccurity, assumes any obligations ‘and dutms, :
and is capable of dctmg as a plaintiff or a dcfendant i in any coun mcludmg an
arbitration court.  The MRP mamt'nns its own accounts for ‘scitlement of
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transactions and owns tht_:‘éommon seal and official stamp bearing its name. The
MRP is authorizcd to establish branch officcs in and outsidc the republic.

1.6 The prmc1pal office -of - the MRP is sntudtcd at 187, Toktogul Strect, Clty of
Bishkek, the Kyrgyz chubhc

1.7 The MRP‘S pcriod of activity is not specifically limited.

1.8 The. MRP ‘obtairis the “status. of lcgal ennty upon rcglstrahon with the
government. -

1.9 'The MRP shall act according to the principle of collective ownership.

_ 1.10 The Kyrgyz government will not assume any obligation of the MRP, nor the |
MRP will assume the government's obligation.

2. ~Share Capital and Distribution of Profits -

2.1 The promoters of thec MRP establish share capital of 60,000 Som through their
"contributio'ns -The amount and - ‘method of contribution by cach promoter are
specified in the promoters' agreement.  The promoters may make their
contributions in cash or in kind, mcludmg bu1ld1ngs and equipment, other physical

_properties, and securities.

2.2 The share capital is divided into 5,000 shares having an equal per value, each of
which represents one voting right.

' - 2.3 "Additional contribution to the MRP's share capital will be made according to the
~ rules set forth by the promoters' council.

2.4 The MRP's property consists of fundamental funds and liquid assets.
' 2.5' The MRP has thc_-fdllowing sources of assefs formation:

—...:Contribution in cash or kind by the promoters-
- Rchnu_cs carned from rendering services
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=" Other sources of income. not pi'oh_ibitcd in any of the applicable laws - .- v

2.6 The MRP's pro'perty.'is the jdintly ‘owned and divisible prdpcrt)" of 'promoté'rs.'

Profits eamed by the MRP, after paymg taxes and budgctary dlsbursements, may:

i bc disposed at discretion of the MRP, The MRP will allocate its d:sposable profits

to various fupds according to 5t4nddrds established undcr a rcso]utlon of lhc-
general meeting of promofers. -

2,7 Any: fund established from net profits of the MRP shall he used in accurdance'

3.

w1th rcgulahons dppmved by the general meeting of prommcrs

MRP's Aclivi!ics-' :

3.1 The :MRP: will conduct . economic . activities as directed in the Articles : of
" Association. '

3.2 Thc MRF will plan- the following activities, at its own. d:scrctlon conccmmg

services to assure timely sculcmcnl of mtcr-—bank transactions:

Scttlement of correspondcnt bank transactlons ‘within the extent of ovcrdraft
granted to cach bank: -

Information and computcr software related scrvices;

— To cstablish an integrated group of cxperts for joint _impicmcntz__ition of various

tasks required to develop techniques 1o automate banking services and compdlcr
software programs under - unified . standards and - methods, which - should -
accompany sound financing from the MPR's common fund. and-alhcf'pooicd
financial sources, provided that the Central Bank of Kyrgyzstan and other banks
who are interested in the MRP's activitics miay participate in formation of the |
common fund; . . . Lk
To introduce latest computing technologies, and to  promote qualitative
improvement and quantitative expansion of information and comp_hting services
provided to banks within the republic on a commercial basis:
To accept the MRP's payment slips electronically via a communication channel;
To input payment slips stored in magnetic media from an automated facility (the
use of hard copy is allowed accerding to the. rcgulanons related- to non—cash
~ payment transactions in the republic); :
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— To check and control bank—payer and bank-receiver??? slips stored in the MRP's
databasc; _ ‘
- To check if a bank—payer account has the amount to cover the péymcnt declared;
- To open: and induce accounis of the MRP's customers through domestic and
- foreign transfer channels; |
~ To send initial and final payment slips and assort them for shipment (addressing);
- To send payment ,__slips against accounts of the MRP's customers, offsct mutual
payments, and’ pre'pare summary reports: )
~ To convert. lo_cél currency into forcign currencics, and vice versa;
- To produce electronic priniouts of slips related to customer accounts;
— To prepare the sta_t'err'lent of receipts and disburscments at the end of cach business
day; and- . L _ : .
- To send slips related to customer accounts and other reports (through electronic
~ communication channels, magnetic medium, or in the form of hard copy),
- provided. that such serﬁca_ is provided according to.the MRP's service standards,
only. for;the MRP's customers and correspondent banks.

3.3 The MRP __renders its éervices to banks, businesses, and other organizations which
are not promoters of the MRP on an onerous contract basis.

‘3.4 The nature and type of information classified as trade secret and its safeguarding
regulations are set forth by the general meeting of promoters.

3.5 The MRP shall be lable for its activity and outcome on the basis of its cntire
property, which may be subject fo compulsory execution under the applicable law. -

3.6 The MRP will not assume an obligation of its promoters, The promoters shall be
liable for the MRP's obligation to an extent up to the amount of contribution made.

3.7 The MRP may; for the purpose of promoting its own business and assuring is
operat_ion-on_asclf——supp_oning basis, acquire buildings, facilities and cquipment, .
conclude sales, lease and oth'_cr types of contracts, participate in bidding, public
auction,: énd_trade -s}iow, -and publish documents and materials advertising itself,
providing general information, and explaining methodolqu and others.

3.8 The MRP will conduct social activi_ties'accordingj to the applicable law. .
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4. Operation and Management
4.1 The ‘general meeting of ‘promoters is the highest management organ of the MRP.

42 The promoters of the MRP'panicipate in aétibn of thc"‘gehc'ral" meeting ‘diréctly :
or through' their-agents, who may be dppointed on“a permaneiit basis or for a.
_ specific pcnod of time, prowdcd that such’ appomtmcnt shal} be made by i 1ssu1ng a -

letter of attorney., The promoter has the right to replace its agent who attends the -
: gc’ncral'rﬁcbﬁng; providcd ’t_hat it shall"nmify' :sd.'t_o'(')'th'er'pr(imo!c'r.s in advance, c

43 Thc promotcr is entitled to thc number of votmg nghts proportlona] 1o its shdrc
ofcapltal Pl e e S :

4_.4 The voting'.right'()f the legal entities ctmstihhing the general meétin'g shall be
free from any restriction. * Notwithstanding the above, if _thé-g’eneral' meeting
decides on any matter directly affecting the interest of a promoler(s'), particularly
the possibie dismissal fmm the MRP, the affected promoter(s) orits agcnt will not-
cast votc. SR

4.5 The general meeting is authorizcd fo take any- of the follow_ing'a'ctions:

a) To determine basic policy of the MRP and to dpprovc the MRP‘s bas:c busmcss
plan and the report on its implementation results; = '
b} To amend or add any provisions of this Articles of At;socnahon ;
c) To appoint and dismiss any member of the executive ofﬁcc thc audlt commlttcc,
and the board of directors; ' - SR T
d) To approve annual activity reports of the MRP (mcludmg the dppmvai of the
audit commitice's report and conclusion, the approval of a profit distribution p]an :
and the determination‘of a loss compensation method); L
¢) To establish the amount and form of addmona] contribution by the promoters, as .
well as the method of payment; - A ‘ .
f) To approve the establishment or suspcmnon of branch ofﬁccs, and rcguidhons
{Articles of Association) related thereto; - " : i
g) To adopt a resolution to acquirc a shdrc('s) ofa promotcr by lhc MRP
h) To suhmlt a resolution to examine rcspons&blhty of any of the MRP'S cxecutwe :
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~ officers rclatcd to financial matters; :

i) To approve internal rcports and other documcnts of the MRP,;

j} To approve the valuanon of non-monetary contrlbutmns to the MRP's sharc
capital; . -

k) To dismiss any mcmbcr of the MRP . :

) To adopt a resolution to suspend the MRP's activity, to appomt the llquld'ltlon
committee, and to approve the result of liquidation; and

m) To increase or decrease the MRP's share capital.

46 A rcsdlution related to any matters listed in a), b), k), I) or m) above shall be.
decided by a majority vote of two thirds or more of the promoters, provided that all
of the. promoters shall attend the fneeti_ng- 10 decide on such resolution. A
resolution related to any other matters shall be decided by a majority vote with two
thirds or more of promoters present.. A split vote shall be decided by the chairman
of the meeting. | '

4,7 The promoter hasrth_c right to demand deliberation on any matter at the general
meeting, provided that the matter shall be raised at least 25 days before the meeting.

4.8 The general mecting shall be convened at least once a year.  In addition, the
cxtraordinary gchcra] meeting may be convened as required for the general interest
of the MRP. . Thc.g'e'neral ‘meeting may be convened by the effective office or
under request of the a'u'_di_t.committcc.: The 'promoter who holds voting rights
equivalent to _20% or more of the total is entitled to request .convocation of an

extraordinary general meeting at any time and for any recason.

4.9 The MRP's activities between two general meetings is supervised by the
promoters' councﬂ which members are appoin.tcd from the promoters at the general
meetmg with a specific term st forth by the general meeting, provided that the
members shall include the MRP's director who has the right to participate in discussion.
The number of council members shall be odd.

4.10The couﬂcii.wil! be convened from time to time by a chairman, who is clected
~ from the council members,

4.11The council may, within the scope of authority vested by the Articles of
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Association, decide on the following matters related to the MRP's activity:

~ To ‘approve ptoobcdings and voting pm‘CcdizreS' at the general ‘meeting of -
- promoters; and - To prepare draft documcnts and to evaluatc agenda at the :
general mcchng in advancc ' : ' R '

4 12The general mcctmg may, under its rcso]unon dclcgatc some of its- authonncs
' and functions to the council. ' =

- 4.13The decision bf_ the co.uncil_ will be made b‘y: a majority vote.’ "

4.14The MRP conducts its day-to-day operations under supervision and direction of
the board o'f' directors.  The MRP meeting will appoint the director in accordance
with the rcguldtlons related to the board of directors, who shall dsrcct and: supcrvnsc
the board of dircctors. ' '

4 15The bﬂard of directors will supervise and direct the MRP's opcrahons, deal with _

_ all the matters related to day-to~day operation according to the regulations related
10 the board of directors, ensure that decisions made by the gcncral miecting and the
council are lmplcmcntcd and will be llablc for the outcomc of thc MRP’s actw:ty

4.16 The director is authorized to act on thc behalf of the MRP, without a power of
attorncy, manage thc MRP's property, ()pcn bank accounts, perform other dutics
and functions, and shall comply with the rcgulahons related to the ‘board . of
dircctors. ' ' A '

5. Bookkeeping, Reporting and Supcrvis_i'on of the MRP'S Activity'

5.1 The MRP shall pcrtorm bookkecpmg and dlstrlbulc documcms accordmg to.the -
applicable law of the republic. : SR AT

5.2 General results of the MRP's activitics shall be reflected in munthly and annual
balance sheets, profit and loss statements, and annual reports

5.3 An annual financial report and profit and loss sldtcmcnt shall be submmcd to the
.general meeting for approval '
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5.4 The MRP's fiscal year starts on January 1 and ends on December 31.
5.5 The MRP's finance and operation shall be supervised by the audit committee.

5.6 The audit committee consists of 3 persons appomtcd by the general meeting; who
shall not be the member of the promoters' council or the board dlrcctors, nor any
person who is employed by the MRP on a regular basis.. A chairman will be

clected from the committee members,

5.7 The audit committee shail monitor the MRP's compliance with laws and
regulations governing the MRP's activity, and examine the MRP's internal “audit
and procedures as well as the status of its property.

5.8 The audit shall be conducted- according to a plan approved ‘by. the audit
committ'cc, as commissioned by the gencral meeting, or upon the request of

~ promoters who hold voting rights equivalent to 50% or more of the total. Based on
the Tesult of the audit, the audit committee may convenc an extraordinary general .
mecung of promotcrs a meeting of thc promoters' council, or the board or
dlrectors -

5.9 At the time of auditing, the MRP's board of directors shall submit all nccessary
books, records and documents to the audit committee for its control.

| 5.10The audit committcc__.shall submit to the general meeting and the council an audit

_ report including recommendations to correct problems, and shall submit the result
of evaluation on a balance sheet and profit and loss statement which are submitted
for approval, conccming their consistency with the MRP's business activity,

5.11The audit and inspection on the MRP's dctmty shall be pcrformcd by the
followmg organlzatlons

~ Audit department: in accordancc with the apphcablc law and within the authorlty
_given by the Articies of Association ' '

~ The Central Bank: under the Law for the Central Bank of the Kyrgyz Republlc

- Tax authority: covcnng issues related to taxation
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6. Dissolution and Reorganization of the MRP
6.1 The MRP's activity may be _fcrmina!ed—by dissolution or reorgahiz_atio’h.- '
6.2 The MRP will terminate its activity for either. of the foll(')wing"rc_asons: S

~‘Under a resolution of the gencral 'mcéting of prjomdtcr_ﬁ
— Any cause spc_'cified in the applicabic law

6.3 If the MRP is rcorgamzcd ngh!s and dutics. rclated thcreto shall bc transfcrred to
its successor, e L ‘ . L

6.4 The MRP may be dmo]vcd by thc hqu:dahon commlnec cetabllshcd by an
organization which adopts a resolution to dissolve.

6.5 All _the authority and'.power related. to' the - management- of the MRP are
transferred 1o the liquidation committee upon: its cstablishment. . The committee
shall promptly - publicize the dissoluhon appraisc thc MRP pmpcrty, 1dcnt1fy.
debtors and creditors, pay off all the debts or establish mcasurcs to repay debts, and
prepare a hquldatmn balance shcct and submlt it to the MRP's supreme
managemeit organ, ' : '

6.6 The MRP's property and financial assets remained atter repayment of debts
settlement of budgetary receipts and disbursements, and paymient of wages, shall
be distributed to the pr()motcrs ac_cording to ¢ach share of capita!; '

6.7 The MRP ‘is decmed to be dissolved- and to. terminate- its’ actmty when “its
dissolution is recorded on the government's register.

6.8 The liquidation committee shall be liable for damdgc and- loss incurred by the
MRP, any of the promoters or & third party '

S. Dzhunushalicva (ngnaturc)

Chairman
Promoters' Council
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-'ANNEX 8 LEGISLATION TRENDS IN ELECTRONIC
_FUNDS TRANSFER






Legislation Trends in Electronic Funds Transfer

1. Need for EFT Legislation

2. . U.S. Trends : : :
2-1 Efforts to Develop the Uniform New Payments Code
2-72 -Enactment of Federal EFT Act - '
. 2-3' Enactment of Part 4A of Uniform Commercial Code (UCC4A)

3. -UK. Trends - o
31 Establishment of Review Committee on Banking Service

3-2" Voluntary Standards of Banking Practice

4. Trends at the UN (UNCITRAL) |

5. Japancsc Trends -
5-1 Framework for Dcvelopmcnt of thc EFT Act
+ 5-2 Basic Positions in EFT Legislation =~ :
' 5-3 Major Issucs Considered in the EFT chlslatmn Process

L
@
- (3)

10

Bos
6) -

Scope of lcglslatlon

- Rights and obligations of parties: cffectwc time of contract
- Withdrawal of payment instruction; Defective indication of intention,
‘and-incompetence

. Unauthorized transaction

Liabilitics of partics for d_arnagc due to accident, obstacle, ctc. -
Electronic record and burden of proof

‘Consumer profection
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1. Need for EFT Legislation

Remarkable advaricemcnt_s of communications network and information processing
technology have driven the streamlining of banking service and the cffcring of new
services that accompany rapid automation and computerization of b‘a_ﬁk business: The
move enables the processing of _infor'rﬁation in an electronic form, and more and more
traﬁsaction_s are effected in the form of electronic funds transfer (E_FT)‘. o

- The procassmg of work related to clectromc funds transfcr unlike. convcnhonal '_
methods, is often done in part by customers who operate various typcs of machine.- At
the same time, the intangible nature of clectronic processing creates various issucs. For
instance, how should a payment instruction be proccssz:d if an dcc1dent Of an nbbtacle |
occurs in the EFT systcm? '

In Japan, the Committce on Financial System Rescarch, upon inquiry fr_dm the -
Minister of Finance, published an interim report -on "Electronic Funds’ Transfer”
through its Subcommittee on Electronic Banking in 1988, which describes the need for
considéring the cstablishment of EFT legislation as follows. |

<Major reasons for ncccsmlatmg us to consider the establnhment of ]cglslahon rc!ated
to EFT> : ' : L o o

1) Incrcased adoption of clectronic processing as the method of ‘payment urges
resolution of various legal issues which have been somewhat left behind.

2) Evolution of the funds transfer method with i_ncréasing complexity as a result of
the use of eclectronics is blﬁrring the boundary of customers' right and
responsibility, and incvitably places mdny parties involved 'in electronic funds
transfer in a position with much legal uncertainty. SR

3) The EFT involves a risk of creating a very large damage due to thc brcakdown of
computer and/or communication systems, crimes using them, and negligence of a
parly involved, mcompardblc with traditional paper fransactions.

4) The EFT serves as a a single system that interconnects individual transactions
through information and communication technologies which_ operate in "an'
integrated manner. For this rcason, overall consideration of c!ecironic_ funds

transfer, including legal relations among parties who are not in direct contraciual
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relationship, is called for from the. viewpoint of how demarcation of
- responsibilities should be established to ensure smooth operation the entire system.

At the first step of such consideration, notable trends in various countries who are
advanced in establishment of EFT legislation arc analyzed in the following sections,
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2 US.Trends .
2-1 Efforts to Develop the Unrl’orm NewPaymentsCode

- Inthe Cnitcd Staies, the Uniform Commercial Code (UCC) of 1952, established as -

a model law for statcs, has been adop'tcd as laws 'in most'lolf'btatcs The UCC
incorporates laws related to drafts and checks in Part 3. In addition, Part 4 scis forth
provisions related to bank dcposﬁs and collections, including general rules for bank
transaction. Since these laws were originally intended for documentary sccurities such
as drafts and checks, their applicability to clectronic funds transfer is an important lcga]
issuc. At the same time, various incidents have led to increasing demand for new
legislation, voiced from financial institutions and their customers under the rccogmtmn
that the UCC could not deal with all issucs related to the clectronic payments systemn
and its 0pcrat10n

In 1974, under the leadership of National Conference of Commissioners on
Uniform State Laws which is responsible for control of uniform state laws, cfforts were
started 10 develop the general commercial code covering all the payment instruments
cxcepl for cash, including EFT, credit cards, drafts, and checks, both wholesale and
retail. The draft Uniform New Payments Code was announced in 1983, but it was
never made into law due to strong oppositions which are summarized as follows:

1) The draft code attempts to cover too many arcas and limits cffectiveness of each .
payment instrumcnt; and . o

2) The dratt code becomes very complex and infeasible by trying to accommcdatc all
lypes of paymcnl transactions

2-2 Enactment of the Federal EFT Act
In parallel to the move toward establishing the Uniform New Payments Codc,
attempts to make laws promoting the orderly development of the _'clc"ct'ronic_ funds

transfer system were vigorously made at a federal level, In 1976, the C(')ngrcss. adoptcd_'
the establishment of the National Commission of Electronic Funds Transfers, In 1977,
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the commission announced final fcco_mmcndations emphasizing the need for legislation
to clearly define consumer's rights and obligations under the EFT service,  In 1978, the
Congress enacted the Electronic Funds Transfer Act (the federal EFT act) for consumer
protection and added it o the Consumer Crcdlt Protection. Act as Part 9. Then in 1980,
the federal EFT act came into force.. '

Th_é: fcdcral _EFT act is thc world first EFT law covering the retail arca and states its
objective‘ as "prtwiding S fundamental framework for cstab]ishing rights, obligations,

scttmg forth rlghts of consumcrs

Notébly,' ,thc act scts forth the so—called. "50-dollar rulc" which draws the line at
liability of financial 1nst1tut10ns and consumers for unauthorized transaction by a third
party, which is summarized as. follows

1) If a consumer notifies his financial institution loss or theft of his credit card or
‘other EFT instruments within 2 business days after such loss or theft has become
“known to him, the consumer's liability is limited to 50 dollars. .

- 2) If the consumer fails to notify so within the above period, his llablhty for EFT
transactions incurred before the notification is stiil limited to 500 dollars, provided
that, if the consumer fails to notify unauthorized transactions recorded in a regular
report sent by the financial institution within 60 days after receipt of the said report,
he must assume unlimited llablhty for every unauthorized transactton incurred after

the lapsc of the 60-day perlod

In cssence, thi_s rule is said 10 be based on the following considerations:
A. Making the consumers liable for unauthorized transactions up to 50 dollars:
cncourages them to keep good custody of their cards and passwords, and to

promptly notity loss or theft to financial institutions.

B.. Making the banks liable for unauthorized transactions in excess of consumer's
* liability give incentive for them to develop a safer EFT system.

C." Ifthe liable amount is determined acCofding'to the degree of negligence on the
o 'E:oﬁsumcf-s.s_idc,' financial institutions are likely to face the wave of law suits if
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ncghgencc and its criteria are not c!carly dcf’ ned In ﬂ'llS case CcOnSuThers w1l] e
“notbe rc:mburscd durmg the- law suit. S = :

The 504d01151‘-"m1e"is_unique in 'scning_ forth the liablo amount based on the lapse of *

time from dimovcfy of loss or theft to notification, or from thc'.'scnding'(')'f the regular

repﬂrt to nohficatmn, w1th0ut qucstmmng the dcgrec nf ncghgcncc on thc consumer .
side, " Tl AT L :

The federal EFT act recognizes disclosure from fi nancxal institutions to consumcrs
as an essential clement of the law. In partlcular the act requires financ:ai institutions fo -
| disclose, prior to the consumer's signing of the EFT service contract or the provision of
the first EFT scrvice through the -consumer's dccount terms and conditions of the
transaction intended by the contract or the service, including thc following items, in the

- form of instruction which is suitable for storage and is undcrstandable by the consumer: = -

<Disclostires Required by the Federal BFT Act> -

1) Liability of consurner for unauthorized EFT - G
-2) Address and telephone of the office to which unauthonzcd transacnon is nohﬁcd
3) Business hours of the financial institution - ' '

4) Limits for funds transfer in terms of frcqucncy and amount and typc and natur¢ of'

5) User chargc

6) Right to receive the EFT record :

7) Procedures to suspend payment of authorized EFT

8) Liability of financial institution for failure to comply with - instruction (funds
transfer and suspension) - ' o

9) Disclosure of account information to a third party

10) Pr()ccdurcs to correct errors

2-3 Enactment of' Pért 4A of the Uniform Commercial COde'(UCCAA)
As 'mcntioﬁcd in 2-1, the Unifomt Ncw- Payments. Code .has 6nd.cd. in an.
unsuccessful attempt, In the mcantlmc there was' strong ‘demand for lcglsiatmn '

governing bulk . wire transfer that is made through the Clcarmg Housc lntcrbank_. '
Paymonts System - the New York Clearing House's arm to settle mtcr_bdnk payments —



because its operating _'régulations- and contract are not clear about the rights and
obligations of partics concemed. In rcSponsc, an attempt to develop a systematic code
regulating contractual rclations among parties in the inter-business wholesale payments
network covering bulk funds transfer between corporations and financial institutions
was resumed. ' '

In 1985, the committee on amendment of the law related to electronic payment was
established under the National Conference of Commissioners on Uniform State Laws,

and started the legislation process to amend the law by adding a new part (Part 4A) to
the Unifoerm Commercial Code.

In 1.989, Part 4A was adopted by the National Conference of Commissioners on
‘Uniform State Laws, which recommended all the states to adopt it as state law. So far,
it has been adopted by major states including New York and California, while a few
more years arc expected until it is passed by all the states. There are several decisions
‘which cite the intent of the law. ‘

. Furthermore, the New York Clearing Housc Association designates the state law
incorporating Part 4A as the governing law for the system. The Federal Rescrve Board
_adjoptcd Part 4A in 1991 as the rule regulating liability related to funds transfer via
Fedwire. '

Characteristically, wholesale funds transfer takes place between corporations and
financial institutions, involving large amounts and effected at a very high sped and at a
low cost. In consideration to these factors, Part 4A scts forth orie of its major objectives
to determine the sharing of risk (loss) among parties concerned, which is summarized as
follows: . '

<General Outline of Part 4A of the Uniform Commercial Code (UCC4A)>

1) Contractual relations involving rights and obligations are established only when a
bank receiving a payment instruction accepts it. (no relations prior to acceptance)

2) As for the bearing of damage due to an unauthorized transaction, if a bank

 maintains and operates commercially rcasonable sccurity procedures related 10
authentication of payment instructions, the customer will be liable for the
uﬁautho_ri:tcd transaction. ' '

3) The range of dam'agc duc to the d'cla_y in funds transfer is limited to the funds
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transfer cost, mc:dcntal expcnscs mcurrcd by madcquate execulmn -and thclr_.:-j
interest, and excludes hablhty for damage or loss mcurrcd as a rcsuit of damagc‘:-‘f-i: :
(conscqucnnaldamage) oo G e et :
4) If remittance is- not completed, the sendmg bank is- hab]e in. pnncnplc, for"

rcxmbursmg the transferred fund to its cllcnt to requcst the said transfcr, with -~

interest. (cailcd the moncy back—guarantcc)
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8. UK 'Trendg
3-1. Establishment ofst'h_e _Réyiew-Commiﬁ_ee on Banking _S_eNice o

In the UK, laws _rélatcd to funds transfer include protection of consumers in the
arcas. of drafts, checks and credit cards, which arc provided for in scparate liws. The
-~ legal structurc fails to takc care of EFT fully, and varmus lcgal issues have surfaccd to

raise vaice dcmandmg ncw lcgls]atlon

In 1987 the UK. govcmment estabhshed jmntly with the Bank of En,g,ldnd the
Rcv:cw Commlttec on Bdnkmg Service ("Jack Commlttcc") to discuss a wide range of
issues ‘related to banking service, including issucs originated in introduction. of
clectronics info banking service, and legal issués accompanying international
transactions. In 1989, the Jack Commmcc published a rcport entitled "Bankmg Service:
Law and Practice Report by the Review Committec” which revealed the basic concept
-of EFT regulation. The report recommends urgent legislation from the viewpoint of
fair share of liabilities and nbhgatmns of EFT providers, while recommending banks to

devclop voluntdry codc of conduct cmphasxzmg consumer profection by showing -
various models '

In 1990, the U.K. government published the White Paper on Banking Service,
which stated the government's view on the Jack Committee report, as follows:

<The UK. Govcrnmcnt‘s View on the Jack Committec Report> .

While development. of EFT has. brought many benefits to consumers, in ordcr to .
maximize its value, various issucs must be rcsoivcd in a way to gain confidence of
consumers. At thc_sémc time, we must avoid to impose undue restriction and control.
that may hinder the future growth. The gdvcmmcn_t believes that legislation within' a.
Jimited scope will be useful, |

‘Notably, the government's view sets forth the folluWihg_ policies:

1) The gi}vgmmcnt intends to promoié legislatioh to provide all types of payment
cards with protection similar to that stipulated in Articles 83 and 84 of the
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Consumcr Confidcncc Act of 1974, undcr whlch consumcrs are held llabic for
damagc that has incurred until the fact of loss or theft of credit cards are notlficd |
or S0 pounds, whichever is smaller, ' '

+2) The govcrnmcnt intends to prOmote legislation to make banks compcnsatc_

consumers for darndgc or loss duc to failure of consumer~operatcd EFT eqmp mem;' -

rathcr than allowing banks to mcarporatc cxcluswn into thc agrccmcnt
In rc_.\'splopsc,' thc _t_)_an_ki'ng 1ndustry hés '_sq fz;r_ cxpfessed_r the fo'llt.:)_w.ing oppo‘s:.i't_ionls;:'

1) Consumcrs are protcctcd by sencs of ]aws and thcrc is no nccd for ncw ieglslatlon ' _

2) Such protection may be sufﬁcxcntly deali with by the bankmg scrv1ce agreement or
the interbank arrangement, whxch would allow  the 1ndustry to rcspond to
tcchnologtcal advanccmcnts and changcs ina flcxlblc manncr L

It is cx:pcc'}cd thét further discussions will bc' re;juired_ béf(_)re liégi'él‘at_ion.’ B o

3-2 Voluntary Standards of Banking Practice

Model Voluhtary standards of banking ;'Jract"ick:“pmpds'cd_by:_thc Jack Committee as

a desirable basis of governing banking service and activity include the following
 recommendations related to EFT. The banking mdustry hds rcp()ncdly accepted the
policy to develop thclr own standards

<Major Actions Recommended in Model Standards of Banking Practices

(Related to EFT)> IR

1) Introduction of an advanced system that is icchnologicaily feasible at present

2) Liability of banks for provision of personal identification numbcr (PIN) and cards, '
with a reasonable carc being required on the customer side - T

3) Protection of pnvucy ' '

4) Protection of PIN's secrecy during entry

5) Introduction of new system-based countermeasures against unauthorized usc of
ATMs, paﬂicdlar]y the monitoring of behavior pattern. - o '
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‘4. Trends at the UN (UNCITRAL)

Thc UN has been dlscussmg legal mues re]ated to EFT in mtcmatmnal COmMMmerce
and trade. The United Nations Cornmlssmn on Intcmanondl Tradc Law, _dlrectly
reporting to the General Assembly, cxammcd funds transfer and remittance transactions
using an electronic medium, trom legal point of view, and published "Legal Guide on
Electronic Funds Transfcrs“ in 1981. Thc legal gmdc identifies vanous issucs to be
resolved in future.

Then, UNCITRAL decided to develop model rules for EFT and entrusted it to the
‘'Working Group on Internationally Negotiable Securities. The working grmip narrowed
the scope to remittance, while adding paper—based remittance, and completed a final
draft of the model law in 1990. It was discussed by the gencral mecting of UNCITRAL

in 1991, and after some revisions, it was adopted by the 1992 general meeting.

~ The model law incorporates the basic concept of UCC4A in many respects, which
arc summarized as follows: '

) Moncy-—back—guaraﬁtcc |

If remittance is not completed, the sending bank, regardless of absence of
willingness or negligence, becomes liable for reimbursing the remitted fund with
interest to the customer requesting the remittance, This exists as a mandatory clause
which may not be amended or changed under an agrecment between related partics,

(2) Liability limited to intcrest for arrcars

If remittance is delayed, the bank responsible for the delay is only liable for the
interest on the amount instructed to be paid, as accrued during the period of delay -
("interest for arrearé"), unless the delay has been caused by willingness or negligence
on the bank's side, and the bank is thus relicved of liability for damagé caused by the

' original damage ("conscquential damage").
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'(3) Security procedures for_bearin_grqf' damage dl_:n_: to unauthorized transaction

The model law stipulatcs that the bank's customer is liable for an unauthorized .
payment mstructlon, provided that the bdl’lk has approved the payment mstrucnon .
| - which’ has ‘been scnt by electronic message,  after confi rrnmg its authcnhcny in
| __accordancc w:th sccumy procedures agreed w1th the customcr in advancc ' .

“The modcl law unhkc the lrcaty, is draﬂcd and adoptcd as a guldc!mc for
national lcglsldtlon author;hcs, leaving its lcglslatton to dlscrcnon of chh natmndl o
government, : : :
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5. Trends in Japan
5-1 Framework'fo‘r' Development of the EFT Act

In Japan dlscussmn on EFT lcglsidhon has bccn }cd by the Commlttcc on Fmancxdl
System Research under the Mmlstry of Finance. In 1988, the Subcommittce on
Electronic Banking pubh_shcd an interim report on "Electronic Funds Transfer” which
describes the current status of EFT legislation in Japan as follows: ‘ |

"So far, no law specnfically covcrmg EFT has bccn cnactcd In fact, there is no
comprchcnswc law dcfinmg and rcgulatmg fund% transfcr transaction, be it paper or
EFT, and thc C1v1l C()dc and other laws are apphcd case by case. There is no case law
based on relcvant dcc:smna, both in number and arca, and many legal i issues have still to
be rcsolved As a result, lcgal disputes related to paper- —~based funds transfer and EFT
.thC bccn left to bdnklng service dnd other rcievant agreements in many cases,'

" In this recognition', the subcommittce pointed out that Japa.n should promptly
 initiate the process of enacting EFT legislation. As the first step of such process, the
subcommittee emphasized the importance of stepwise considerations of major issucs |
summarized below, In' 1988, the subcommmcc organlzcd an informal meeting on
legmldtlon to dlSCUSS on thcsc issues:

<Major Issues Prbposcd for Conéi_dcration: by the Subcommittcc on Elcctronic
Banking> _ :
1) How are prcscnt laws appllcablc to papcr—bascd funds transfer and EFT?
2) Should lcglslatmn be comidercd for both paper~bascd funds transfer and EFT? Is -
it fcamble or appropnatc to mdkc them into a unified law?
3 Isit dppmpndte to enact ’Lhc law Wthh Scpdratcly treats rctall tramdctlons from
_ wholes'.alc ones?
4) What is thc sc0pc of EFT to be covercd by lcgnslatmn‘? B
5) What legal considerations are requlrcd from the vwwpomt of ddmlmstrdtlvc law, in
addition to the standpoint of private law. '
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~ 5-2 Basic Positions in EFT Legislation

_in Japan, discussions on EFT legislation arc édvanc_cd-by taking- into éc_cou'nt_

foreign developments, namely UNCITRAL's modeél law, the-U.S. federal EFT act; and -

Part 4A of the Uniform Commercial Act (UCC4A) Through extensive d:scussmns 3
positions backed by corrcspondlng objcctlvcs have surfaced as basm conccpt govcmmg _
'~ the dlrectlon of thc lcglqlatlon whmh are summanzcd as fo!lows

(1) Consumer interest

Thls isa pro consumer position that EFT ieglblatlon should bc dcvclopcd for thc
inferest of consumcrs, i.c., how convenience of conaumcrs can bc 1mpr0vcd through' .
EFI‘ Tegislation. It is somcwhdt related io the posmon "to mamtdm thc ﬁnancnal :
order" as later discusscd consumcr protcctlon should be onc of major objccnvcs of

EFT lcglsldnon ‘An lmportant rcqulrcmcnl for promotmg consumer mtcrcst is the _
disclosure of ferms and condluons of EFT service in advancc, such as uscr chargcs o

and acceptance hours, in the language undcrstandable to gcncral con‘;umers as seen
in thc federal EFI‘ act ' '

) ilaﬂnoﬁiiation with Intcmati_ohal Rules

This position valucs integrity and conmstcncy wnh BFT ld.ws in othcr countncs.

The position agrees with the international movement in which UNCITRAL has becn o

discussing legal issues related to EFT in the context of mtcmatlonal lransactlon as
“part of cfforts to establish internationally acccptah!c rules. ‘

chcnhclcs‘i some aspects of the UNCITRAL model law, buch as the moncy~ }
back-guarantee clauec, arc not ddaptable to Japan- as viewed from the currcnt“
business practice and custom. In any case, the spmt of dcvc!oplng globally'
applicable and unified rules has to be followed and needs to be taken into dccount by |
harmonizing the Japancsc EFT act with the model law as close as posslblc Such
cfforts mc!udc consideration of major moves and trcnds in the EC ' : |
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~ (3) Maintenance of the financial order

This_' position calls forth that EFT lcgislatio.n be developed for the interest of
consumer profection while securing sound management of financial institutions. It
‘therefore emphasizes faimess to be secured when imposing obligations on all the
parties to EFT transactions.

- For instance, advocates of this position demand responsibility of each party and
effective time of contract between partics to be clearly defined in order to cnsurc
smooth solution when non-arrival or delayed remittance occurs. Also they want
procedures to resolve a dispute related -errors, such as unauthorized or incorrect
funds transfer in the EFT system, to be written into statute. Also, some point out
that the burden of proof on the customer's side should be reduced since the bank
virtually mo;ic!polizcs documentary evidence. |

'5-3 . Major Issues Considered in the EFT Legislation Process

1) _Séopé; of cdveragc by EFT'l.egislali()'n
1) Range of EFT transactions fo be covered

For _instaﬁcc, it is important _td clarify whether a paiti_a_l EFT, e.g., a request for
remittance is made in w.ril_ing,a_t a sending bank and an instruction to transfer is
made thmugh: an :clept'ronic médium, is included in EFT transaction. What about
an EFT to withdraw own deposit, without funds transfer to the receiver's account?

For the same reason démanding EFT l.cgislati()n, some believe that paper-bascd
{ransactions should preferably be included in EFT transactions. As for repayment
_of cl_cposi{; opinions are divided into two; paper-bascd transactions should be
included. in. EFT; -or _thcy can be dealt with under c*isti_ng banking scrvice
agrecments. - ' | '

2) Géographi'cal scope- o

In Japan, some advocate inclusion of international transactions for the intercst of
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g:nsurihg harmonization with foreign systems,” while: others - oppose the -idé_a in"
consideration to country risk and varying levels of foreign banks' ab_i'lity' to handle
Thc:'exist'ing EFT act in the U.S. covers domestic fransactions only. .- -

3). Treatment of Retail and Wholesale Transa’c_tidﬁs

.In the U.S,, it was agrced that these transactions could not be. _govemed under the
~same rule,  As a result, two scparate laws' ~ the federal EFT act covcr:ng retail
transacuons and UCC4A covcrmg whnlcsale transactions ~ have been enactcd

In Japan dwcussmn has not progrcascd much in this arca.

(2) Contractual relations among paﬁics: cffective time of contract. -

The EFT process takes place instantly from the start of the clienf's transaction
and the end of processing: - From the legal viewpoint, however, the process. is
considered to be divided into scries of activitics in a certain order. This argument
leads to the need for clarification of contractual relations among parties involved, i.c.,
rights and obhgahom rclated pcrt‘ormancc of lhc EE’T contract, at cach stage of the
process, '

At present, majority of ()piniolns vicw remittance ~ a ‘basic form of EFT ~
entrustment contract, to which the Civil' Code is applicable. Many court decisions
support this position, and some believe that EFT remittance can be interpreted within
the existing laws. On the other hand, there arc opinions that contractual’ relations
should be clearly defined to establish a detailed and rational rule for cffective time of
contract, ¢. g freedom to rchCl hy the scndmg bdnk

Finally, some think that it is difficult to regulate diverse clectronic banking (EB)
services in a uniform manner, and they consndcr effective. time of contract Io be

established for each type of EB service as realistic solution.

The model law defines effective time of contract as the time whcn the rccclvmg
bank accepts a payment instruction. ' ' ”
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(3) Withdrawal of payment - instruction: defective indication of intention -and
incompetence o

Since EFT transactions are effected by the aid of electronic equipment, Without_
~ face—to~face communication and transaction, some argue that legal issues related to .
defective instruction, such as defective indication of intention and incompetence,
need to be addressed in EFT legislation. In particular, it is important to definc the
effectiveness of an EFT transaction bascd on defective instruction, and its legal
impacts on a third party.

* As for defective indication .of intent, there arc opinions that the bank should be
relieved of lability where it acts in good faith without negligence, as seen in the case
of check transactions, for the following reasons:

1) Errors in EFT transaction are often caused by rcasons attributable to the client
instructing payment. | .
-2) In the EFT which is not based on face~to~face communication, it is difficult for
- financial mstltutlons to check whether the indication of mtcntmn is defective.
3)in thc EFT proccss prompt. transter of funds is essennal

On the other hand, as pc'rcci'vcd by customers, rclieving the bank from lability
for rcasons of bona-fide and no negligence, regardless of whether there is
negligence on the customer side, treats the customer unfairly. . As for incompetence,
since the bank has no way to find out when the customer become incompetent after
he has sign_éd the contract, major opinions scem 10 incline toward relicving the bank
if no negligence is involved.

, Fina]ly,- as for relations with a third party who is not a party to the EFT contract

(such as a creditor distraining the payee's assets), the casc is more complicated. For

_ insﬁa_ncé, when the creditor attempts to distrain funds which have been credited to the

payec's account by the fccciving bank, some believe that the payor may not be able

to claim. against such attempt by canceling journal entry of the funds transfer on the

ground . that the transfer haq been based on a payment instruction whlch has been
void from the bcgmnmg

In practice, cancellation of remittance upon the customer's request after the
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instruction of rcmxttancc ‘has bcen made - general]y refcrrcd to as cany—back"
customarily done in the Japancsc bankmg industry for a long penod of time: The
sending bank accepts such request until the remitted fund is crcdltcd fo thc payee's -
account” (beforc deposit -is’ madc), or ¢ven accepts after thc cntry to the payees
e account 1t‘ it s acceptcd by him.. R RIS o

“) Unéu_th‘oriied transaction
1.) Relations with cxisting banking service agreement.

It is important to clarify in what circumstance ihc"bank who has initiated EFT
transaction under instruction of an unauthorized pcriod is*reli'cVed*of:liability,' S

‘In documcnt based transactions, a: person rcqucstmg ordmary rcpaymcnt of
deposit under a set of ‘conditions is deemed o 'be an authorized persorn, for the
intcrest of safety l_md promptness in bank transaction, $o that the bank is relieved of
Hiability in accordance with applicable provisions of the Civil Code. On the other "
hand, some point out that EFT requires a different method of Vaiiddting personal
identify and diffcrent requircments for duty of care, and the pnncnp!c applncd to -
documentary transactions may not be apphcd 10 EF’I‘ as it is.

On the other hand, some argue that thc infent of the Civil Code Iicé in avoidancc of.
impeded safety in business transaction and consumer protection, so that appropriate
provisions “in' the code should ‘be “applied dircetly ‘or: analogically’ _td EFT
transactions cven if they are promptly exccuted in bulk. Finally, therc is a position
that it is difficult to give rclicf to the bank under the Civil Codc'by'ass'uming'that'
clectronic authentication in the EFT process is. equivalent to the collation and
validation of the passbook and the stamp by hurhan eyes. Instead, special clauses -
should be provided for in the bank scrvice agrecement to. spcclfy conditions under :
- which the bank may be relicved of” hdblhty Others believe: that a-more: safc EBFT ~
~ syStem using the most advanced level of technology available at prcsen!

The model law requires certification "through thc sééuriiy pr()écdutes"réa'sonébly :

acceptable in actual transaction” to serve as an authonzcd payrncnt transactlon
binding upon the scndcr ' '
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2) About the "50-dollar" rule .

Looking at liability of parties for an unauthorized transaction, a major. issue is
~whether Japan should introduce a clear rule drawing the line at liability of banks .
‘and customers, like the "S0-dollar rufe" ini the U.S. fedcral EFT act that does not
- concern about ncghgcnce on the customer side. While the 50~dollar rule has
i posmvc impacts from the v1cwp01nt of consumner protection, we should not forget
‘that it has been introduced in the U.S, partly due to the need for reducing the cost |
of law suit arising from unautherized transactions, which should be carcfully taken
into account when considering the similar rule for Japan.

The model faw does not have provisions related to consumer production. On the

| other hand, the UK. government: has revealed the view that the new legislation
should extend consumer protection similar to "50 ~pound rule” covering credit
'_ cards into all types of paymcnt cards

(5)-, Liabilities of partics for da_mégc due to an accident, obstacle, and the like
1) Sending bank f.

Liability of the sending bank may be viewed in two ways. First of all, the sending

bank is responsible for sending an accuratc payment instruction to the receiving
_bank, and it is not liable for a.ny accident or obstacle that occurs after transmission.
- Some think that the sending bank is relieved of liability so far as it satisfies the

duty of care or the _dut_y to report the result of transmission. (transmission-based
liability) . |

On the other hand, others arguc that the sending bank should be held responsible
until the remittance 1nstruchon is accurately transmitted to the receiving bank
.(reccphon—bascd liability), or it is responsible for the entire process of remittance
transactions - (netwo_rk_ -based liability). ~ These . arguments arc based on the
_recognition. that a person who rethsts'rcmiltan'cc is not fully protected under the
existing. legal system, .since hc cannot claim contractual liability for default, which
- doés niot cxtcnd to the accident or obstacle occurred on the way from the scndlng
bank to the recawm_g bank. He can only recover damage by claiming tort liability.
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The model law requires the sending bank to reimburse the séﬁdcf ‘the remitted fund
| plus interest if remittance is not completcd (money back*guarantec) In Japan,

'many seem 1o feel negatwc about: such c]ausc whlch would 1mposc excess hablhty
r-onthebankmgmdustry ' R T

2’) _Liability.bf_ comm_unicaﬁbn‘ service provider

Smce llablllty of comrnumcatlon service provndcrs for damagc incurred’ by faliure
~ to'provide service:is - usually limited 10'a ccrtam extent under’ their scrv:cc
_agrcemen! ﬁnancml institutions have to assume comprehcnswc llabll:ty, and the )
. qucsnon is its scopc and extent. S '

Some argue that liabi]ity of communication Service providers is often limited by
government policy, as reflected in legislation, which makes it _d_iffic_ult_ to spread
controllable risk among parties in a fair manner,” In any case, -’damégc due to
breakdown or failurc in the communication service should be dealt with by
introducing & certain form of compensation' system, such as thc" money-back -
guarantee in the model law, which can then be reflected in insurance or rcmlttanc:e
fee to relieve the burden on financial institutions. :

3) Range of compt’:nsation

Remittance transactions may be considered as a mcans of paymcﬁi' based on a
causal relationship between the sender and the rcci'picnt_,-whiéh doés not concern
with a financial institution who handle the request for remittance. - In this context
the financial institution is liable only for interest on the r_crnit_tcd amount, but not
for consequential damage, | ' - | |

»

The model law also limits liability of the bank -resp(')n_siblc'_fo"r_.thc del_éy in
remittance to the interest for arrcars unless the bank has intentionally délayéd" the
transaction. thus excluding’ consequential damage. - Also, many find that: EFT'
transactions - lacking face-to-face communication = rarcly mdkc consequentlal

damage foreseeable, so that any trouble in EFT can be rcsolvcd undcr prov:snons of
the Civil Code. : . Lo

On the other hand, Japanese casc law takes a view-that the range of compensation
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is governed by presence ‘of foresceability and thus should not be limited to the
interest for arrears if forcsceability is found.

(6) Electronic record and burden of proof

_ In the EFT process, financial institutions do not receive voucher for transaction

from customers, and do not deliver documents evidencing the contents of
transactions. Record in an eclectronic medium is only one evidence of cach
transaction. This means, EFT legislation. should address important issucs in this
regard, such as pgobative valie, burden of proof, and delivery of transaction record.

- When a customer intends to prove negligence or default of a financial institution
who fails to transfer funds as requested, uneven availability of evidence, i.c.,
important records are all held by the financial institution, becomes an issuc and
makes it difficult to establish who is actually responsible for negligence made within

_ the EFT network, In this connection, some point out the necd for defining the scope
of"liabi]ity for customers to be directly assumed by financial institutions, and the
level of burden of proof imposed on the customer to reflect actual court decisions
and public opinion, or the shift of burden of proof to the bank which would naturally
require careful consideration,

There are opinions that the burden of proof can be reduced by improving rules
for storage and delivery of transaction record.

The model law does not have provisions addressing this issue. The U.S. federal
EFT act requires financial institutions to bear the burden of proof for the interest of
consumer protection. '

(7) Consumer protection
Some urge EFT legislation in Japan to incorporate disclosure of terms and
* conditions of EFT fransaction, prior authorization procedurcs, and error. solving
procedures; as seen in the U.S. federal EFT act, for the purpose of clearly defining

_' _righls,_obligaﬁd_ns, and responsibilities of consumers participating in the EFT system.

On the other hand, some think that items Scr'ving as warning and public education
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- may be dc;élt__with__in the form of EFT service contfact_df;livcr_eid to qonsumcré, o
‘The model law specifically states that it does not mention issues r’élat;d to -

consumer protection. - This means, any national law covering consumer protection, -
may prevail. ' ' ‘ -

'Rcfcr_.enicc': White Pﬁpcf_ for Financial Information Systems in'._Japa_il 1994,
- edited by The Financial Information Systems Center in Japan.
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