Lf feas havé been assessed pursuant to subsection 11(4) of the
Act, notification of the applicant takes place according to the procedures
prescribed in sub-article ,2.3(d) of this Part.

All fees must be paid by the applicant before access is given,

Whenever possible, payment of any substantial sums should be
madE:BY dgrtified cheque or woney order payable to the Receiver General

for Canada.
.2.7.1  #Deposits¥

Government institutions may require that a deposit be paid
before;the:ééafch-or production of the record is undertaken or the
record is-ﬁfépared for disgloSure.

" Where the required fees or deposits are not received by a
govérnméﬂt_institutioh, the institution should terminate active processing
of the fedﬁeét and nbtify the applicant aécordingly (see Model Letter J
in Appghdix c). és the requestor has the right to complain to the
Inférmation Commissioner about the fees for one year following the date
on which the request was reeelved, government institutions should be
prepared to resume processlng requests, at a later date.

' *If the dgp051t pald {based on the estimated cost) exceeds the

actual cost of provldlng access, government institutions shall refund

the portion paid in excess by the applicant.® Deposits are also to be

refunded if the fees are waived by the government institution at a later

stage in processing.
2.7.2 *General waiver, reduction or refunds*

Subsection 11(6) provides that the head of a government
institution may waive, reduce or refund any fees payable under the Act

" and the Regulations.

The d901510n to walve, reduce or refund fees should be made on

a case~by-case basis by assessing:
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(a)'-wﬁether the information is normally made available

- without a charge;

(b)  the degree to which a general public benefit is obtained

through the release of the information;

It should be noted that,the circumstances of the application
and  the applicaﬁ;'s reasons for seeking information may be taken into
consideration in a'féé vaiver decision, even though these are not.proper
factors to consider in decldlng whether or not to grant access.

In view of the costs 1nvolved in adminiscering fees,

*covernment institutions should consider waiving the requirement to pay

fees, other than the apvlication fee, if the amount payvable is less than
$25.00%, '

In order to- capture data relatlng to the cost’ of administering

the Act, _government 1nst1tutlons shall record the amount of fees waived

for each reggest* (where appllcable)

'*Government institutions shall 1nclude, in their annﬁal

Teports to ?arllament a deshrlpt¢on of their polic1es and practlces

relating to fee walver* (as prescrlbed in Part IV of thls Chapter).

" %The fee waiver shall be signed by the pe“son deslgnated in

writing for that purpcse by the head of the institution.*
2.7.3 *Reduction of féESrfor producing computer récords*

Regulation ?(3) preécribes the manner in which fees arerto be
calculated where a record 15 produced Ercm a machine teadable record,
pursuant to subsection 4(3) oif the Act.

It is intended that an aopllcant not be charged a fee which is
blgher than the actual and direct costs of producing the record(s)

requested

*Where the actyal cost of. produc1ng a record through the use

of a central processor and locallv atta;hed dav1ces is less than the fee

prescrlbed bv Regulatlon ?(3)( ) government 1nst1tutions, as a matter

of polic;, shall reduce any fees pavable to the level which represents

the actual cost to the instltution.
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.2.8 : *Reading rooms*

~Subsection 71(1) of the Act requires government institutions
to p;ovide'faCilities where the public may inspéct manuals used by
ampIOyees‘of the institution in administering or carrying out programs
or activities, Subsection 71(2) provides for the exclusion from any
manuals that may be inspected by the public of any information for which
a-govéfnment institutien would be authorized to claim an exemption under
thg Act.

The availability of manuals is intended to open up to public
scrutiny the internal operations and the 'mechanics' of decision-making
in government institutioms.

_ Although the Act specifies that the above facilities must be
available within twe years after subsection 71(l) comes into force,
government institutions should begin working toward the establishment of
these 'reading rooms' as soon as possible. Government institutions with
major regiondl offices should establish, whenever possible, facilities
which would hold duplicate manuals, Ihe'reading room sheuld also be

equipped with a copy of the Access Register and bulletins used to update

the Register; general information for the public on how to exercise

their rights under the Access to Information Act and copies of the

Access to Information Request Form. In addition, government
institutions may consider including any other finding aid to the
information holdings of the imstitution (e.g. file indexes, publication

lists ete.)



Part IT

.3 Excluded records

{To be distributed at a later date)
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Part T1

b ' Exemptioﬁe - Access to Inforeation
el * %General principles*

Sections 13'through 24 -of the Access to Information Act set

out a number of specific exceptions to the rlght of accese established

by this 1ogislation. These exceptlons are known as exemptlons. Each
exemption is intended to protect information relatlng to a particular
public or private interest. In addition, sectioms 26 and 27 set out two
admlnlstratlve exceptions relating to the publlcatlon of information and
the transitional pr0v151on which establish temporary qualifications of
the right of access These exemptions’ form, when added to the categories
of excluded records outlined in sections 68 and 69 of the Act (see .3
abave)}, the basis for refu81ng access to government information under

the Access to Information Act,

The exemptions included in the Access to Information Act -can

be classified in two ways - according to whether the exemption is
subject to an inJury test or a class test and according to whether the
exemption is discretionary or mandatory in nature. The distinctions

between these claseifications are discussed below,

Injury test/class test

() The injury test

Ehemptlons based on an ‘injury test provide that access to
1nformat10n requested under the Act may be denied if disclosure 'could
reasonably be expected to be injuricus' to the interest specified in the
exemption. Injury in this context means'ﬁaving a detrimental effect.
Digelosure of the information must reasonably be expected to prove
hafmfullor'demaging to the specific public or private interest covered
by ehe exemption in order for access to be refused, The fact that the
discloeure could result in administrative change in a government
institution is_not.suffieienc to satisfy an injury test, It must be
possible'to idantify an actual detrimental effect on ﬁhe interest

specified in the exemption,
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A lérge number of considerations will be invelved in making a
judgement as to injury'but three genefél factors should be taken into
account by.gcvernment'institucimns in making such decisions; these are

the degree to which the injury is:

(a>  SgecifiC" Is 1t poss;ble to identify the detrlmental
effect with the actual party who, or the interest which will
suffer injury, ather than identifying it cnly with a vague

general harm?

{h) .Cufrent: Is it—ﬁossible to idantlfy the detrlmental

effect at the time the eﬂemntlon is claimed or in the

foreseeable future? Infcrmat1on which hab been protected from

disclosure in the past should be reassessed when a nev request
is received to ensure that présent or future injury is still a

facror; and

(¢) Probable: Is there a reasouable likelihood of the injury

‘occurring?

Cases may arise where theve is a mosaic effect inherent im the
disclosure involved. An injury test may not be satisfied 1if the
particular informétion requested 1s considered in isolation..'waever,
vhere the.effect of the disclosure of the idformation is considered as.
one in a series of requests and where this ind%cates “that the’ request
- forms part of a crucial segmeﬂt of a larger picture that could
reasonably be expected‘to be 1n3ur10us to nhelinterest specified in an
exemption, an ihstitution'can:éxémpt the informatien. 1t tust be able
to demonstrate, however, thac the cumulative effect of a series of |
disclosures, similar or compleméntéty to the disclosure being
considered, could reasonably be expected to be injurious.

When the information requested falls within a list of specific
types of information included for purposes of {llustratiou in an injury
test exemption (such as, for example, in section 15, International

affairs and defence) the refusal to disclose must still be basedEUﬁbh'
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the injﬁry_which would result to the interest specified in the exemption.
The classes of information are Included in these injury test exemptions
to illustrate specifiq_types of information to which the injury test
prdbably will apply. However, the fact that information requested is
described in the classes listed does not qualify the information for
exemption.

- The follow1ng are injury test exemptions: sections 14, 15,
15(1)(c), 16(1)(d), 16(2), 17, 18(b), 18(c), 18(d), 20(1)(c), 20(1)(d),
and 22.

The class test

A class test objectively describes the.categories of information
or documents to which an exemption can be applied. While injury underlies
this test as weli, these exemptions describe classes of information
which, in the judgement of Parliament, are sufficiently sensitive that
disclosure of any information in the class could have a detrimental
effect.  Thus, under the class test exemptions, where a government
institution is satisfied that information falls within the class specified,
this is a sufficient basis for it to refuse access to the information.
There is no requirement that an injury be proved,

The following are class test exemptions: sections 13,

16(1)(a), 16(1)(b), 16(3), 18(a), 19, 20(1){a), 20(1)(b), 21, 23 and 24.

Discretionary/Mandatory Exemptions

Discretionary exemptions

Discretionary exemptions are introduced by the phrase 'the

' Yhere such

head of a government institutionm may refuse to disclose...
exemptions apply to information requested under the Act, government
institutions are legally entitled to refuse access to it, However,
discretionary exemptions provide government institutions with an option

to disclose the information where it feels that no injury will result
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from the'diécloSuré or wheve it is of the opinion that the interest in
disclosing the information outweighs any injury which could result from
disclosura, ' _

The final decision as to whether to disclose information for
which' an exemption could be claimed is.lgft'tp the goverament institution
processing the request, although the advice of another goverument
institution-aboﬁt the decision may have to be obtaihed with vespect to
certain ekembtiohs as‘proﬁidéd fot in these diréctives and guidelines
(see sub-articles .4.6.1, .4.6.3, .4.6.4, .4.6.5, and .4.6.8),

The majority of exewption provisions are diséretioﬁary. They

are sections 14, 15, 16(1), 16(2), 17, 18, 21, 22 and 23.

Mandatory exemptions

. Mandatory exemptions are introduced by the phrase ‘the nead of
a government institutidn'éhail refuse to discleose...’, When:informétion
requested under the Act- falls within a mandatory exemption, institutions
nqrmally-must.refuse to disclose the record. However, all the.manda;ory
exemptions, except section 24_(sta£utory'préhibi:ions), provide for
circumstances which permit goﬁernment institutions to release the
information if certain conditions are met (e.g. consent of the parcy
affected or if the informatien is publicly available).. I1f these conditions
‘are wet, the government insritution'is.givenga discrecion to release the
information. However, no fight of access to the information is éreatgd.
These exceptions to the mandatory nature of such exemptions are discussed
in detail in the article which deals with each exemption. Usually,
however, information falling under a mandatory exemﬁtion must be exémpted.

The follewing exemptions are mandatory: sections 13, 16(3),

19, 20(1) and 24.- ' '

Administration of exemotion provisions

The exemptions and the categories of records excluded.from the

Act form the only basis for refusing access to government information

requested under this legislation. Therefore, access must be given to
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all'gbvefﬁment information for which a person makes application under

;he.AcceSg to Information Act 'except that which is either specifically

exempt or excluded under a provision of the Act. It should be noted,

when considering the possibility that a record may be exempt, that more
than one exemption category may apply te particular information.

_Disclosure of any information under the Access to Tnformation

Act establishes a precedent for releasing the same information to

another applicant in the Ffuture.

Review

When information is exempted from access under the Act, the
applicant hés the right'of appeal to a two-tiered system of review. The
first stage is a ébmpléint to the Information Commissioner, an indivi&ual
with the power'df an ombudsman, and the second is an appeal to the
Federal Coﬁtt—Trial Division. The nature of the remedy avaiiable at
each level and the powers of the Commissioner and the Court are set out
in éec%ion ,SHOf'this'Part. It should be noted, however, that the Court
may undertaké de novo review (i.e. rthe Court may examine the merits of
whether or not an exemption applies) of an exemption decision for '
section l3}_parégfaphs 16{1)(a) and (b), subsectieons 16(2) and (3),
sectioh:18, paragréphs 18{a) to (c), and sections 19 to 24, and 26 and
27 of"the'Actf However, if a denial of access is based section 14 or 15
or paragraph_lﬁ(l)(c) or (d) or 18(d)} of the Act, the Court is limited
to a determination of whether or not the head of a government
institution had 'réasonable grounds’ for the deciéion to withhold the

information.
Whal2 *Purpose and scope®
The purpose of this section is to assist in emsuring some

uniformity in the. application and in the interpretation of the exemption

provisions of the Access to Information Act and to set out directives

and puidelines which are to be applied as a matter of government policy

when exemptions are considered. Within the framework provided here,
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gove1nment ingeitutions should develop their own practices and procedures
which complemnnt these provisions- and policie; and adapt them to their

own particular circumstances.
A3 *Authorization®

Governmént_institu;iohs should delegate the authority to-
approve exemptions aécbrding to the nature and volume of iﬁfofmatiﬂn
:equested. In order to avoid unnecessary complaints, reversals or
defence of exemptions by the head of the institution and to adequately:
protect information from improper disclosure, only senior officials
should be authorlzad under sectlon 73 of the Act to act om behalf aof the
head in maklng ewemptlon decisions. This llmlting of delegation applies
espeCLally to exemptlons that are potentlally pervas1ve in scope, such
as those relatlng to Eederal prov1nc1al affairs and financial 1nterests

In thlS respecc government institutions sheuld be aware that

requests for 1nfornat10n under the Access to Informatlon Act must be

considered on th91r own merits and ChaC eﬂlsc1ng procedures and sanctions
for protectlng government information do mot apply where a request is
made under thé1Act. “The fact that the 1nxormat10n ‘has been r13551fled
under the gqﬁefﬁmeﬁﬁ security c13551f1cat10n system does not provxda a
basis_for réfusal'undér the §ct. In addition, a-duly authorized
gove*nmené official who discloses information iﬁ good faith pursuant to

the Access. to Informatlon Act will not be subject to prosecutlon under

‘the Offlclal Secrets Act. This is based both on the exoneration clause

in section 74 of the Act and the fact that disclosure undev the Access

to Information Act will be considered to be'authqriéed disclosure (the

Official Secrets Act only applies to unauthorized disclosures of

information).

b #Severability=®

‘Section 25 of the Access to Information Act provides that a
government institution shall disclose zny part of a record that does not
- contain information which may be exempt if it can be reasonably severed

from any part that does contain exempt information.
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This provision establishes the principle of reasonable
severability This means that a record containing ianformation which may
be exempt should not be exempted from access as a whole if the -exemp ted

nformation can. be severed Erom it Government institutions are obliged
to disclose ‘as much information as can reasonably be severed from the
record, Reasqnablergeverablli;y should not be established by the amount
of reQiéﬁ;°p:éparétion and brodbc;ion time needed to éxtréct the exempt
informatidn,fBUﬁ“father by the intelligibility of ﬁhe.document or

segnment of the document once the information for whlch an exemptlnn is

to be claimed has been removed. Although the original purpose of the
document may be lost when the exempt information is removed, an exemption
cannot be clalmed for the entire record as long as there remains some
1nformation that is itself 1ntelllg1ble,-comprehensxble and relevant to
the request. For example, a document written for the purpose of providing
advice, yet containing background information should, after the advice
portion is removed, be disclosed as. 1dng as the féctual confent does not
fall w1th1n one of the other exemption prov151ons. Normally, the
smallest severable unit should be a sentence. Qulte often, however, the
only exemptrlnfqrmatiqn involved will be the name of an individual,

which appears in a such a context that it would qualify.as personal
information. When this type of problem arises, only the name itself
should be deleted. Similarly; the name of a place or thing may qualify
for exemption and only that discrete piece of information should be
deleted. By way of cxample, if a sentence reads 'John Doe, an expert
.in environmental reSearch at the University of Toronto, told the department
that it should disregard the'representation from this envirconmental
group' and the request was for infeormation relating to the fate of the
particular representation, the portion 'John Doe' could be severed and
the rest of the sentence released as being intelligible and relevant to
the request., Of course the examples given here are neither complicated
not exhaustive in nature and institutions should develop other examples
which will aid their staff inrapplying the principles of severability to

particular records under their control.
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In cases wnexe lt has been determined thac a great amount of
lnformatlon will be severed and the interests of the applicant mighr be
better served by an alternatlve_such as page bv page severabillty or an
explanation of the lnformatlon, 1nst1tutionb may apploach the appllcant
o seek h1s at her agreement tO.ouCh an arrangement. '

(All doubts about the 1ncelllglbiluty of remaining non~ewempt

1nformat10n should be resolved in favour of release ‘to the anpl1cant )
N *Transfer and Consultation®

Slmilar 1ntormat10n is often in the posse531on of 5everal
government 1nst1tut10ns and hence may be requested from any one of these
1nst1tutions. In accordance with reoulations pursuant to subsection 8{1)

of the ‘Adcess: to Information Act, a request for 1nformat10n may be

transferred to the lnstltutlon with the greater 1nterest in the 1nformat10n.
.In suasectlon 8(3) ‘of the Act, an- 1nst1tut10n is deflned as he«ing

greater 1nterest in- a record if the record was originally produced 1n oY
"for the 1nst1tut10n,'or in the case of a record not,orlglnally produeed

in or for a governnent institution, the institution was the firee to
recelve the record or a copy of-it. Reqﬁ‘reﬁents governing the transfer

of requests are dealt within sectlon 6 of the Access to Information

Regu‘atlons (see Append1x B) and sub artlcle . .e.S of thls Part. Such
transfers are, however, not mandatory In most cases thev will not ‘be
practlcal, especxally ‘when a’ recuest is’ for large a number of records
under the" control of one institutiou but orlginatlng from several cther
government institutions, - Thus the governmencrinstitution receiving a
request will, most often, be the institution fespending'to.it.

The interprecetione. directives and guidelines in this seccion
efe intended to assist governmenc institutions in arriving at a

consistent application of the exemptions. (To ensure greater -

con51stencv in the anolicatlon of certain exemations, government

1n5t1cu51ons should consul; with the government 1nstitution with

partlcular expertise in an area.) .*Further, this consultation ‘process

is mandatory when information has been received from or relates to the

dctivities of another government institution from that procegsing the

yequest in the case of#:
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(a) 'section 13; information obtained 'in confidence'! from

other governments and international erganizations;

(b) section 15; defence of Canada or any state allied or
gsSO;iated with Canada; international affairs and the
detection, prevention and suppression of subversive of hostile

activities;
_(c) section 16; law enforcement and investigations;
(d) section 17; the physical safety of individuals; and

(e) paragraph 20(1)(b); confidential third party financial,

- commercial, scientific or technical information.

Specific-direbtiues'concerning the consultation process are given in the
appropridte articles in this chapter dealing with these sections (see
sub-articles .4.6.1, .4.6.3, .4.6.4, .4.6.5 and .4.6.8),

" '*In all cases where consultation occurs, the point of

consultation shall either be the Access Coordinator of the government

institution being consulted or the official in that institution with the

delegated authority to make a determination to exempt or disclose the

particular information irvolved,*

" ‘When consultation is undertaken with a foreign government,
internaticnal'organiéation or institution thereof involving any part of
article ,4,6 of this Part, government institutions should normally
coordinate such consultations tﬁrough the Access Coordinator, Department
of External Affairs. Only when an established and acceptable system of
liaison and cdnsultatioﬁ already exists should direct consultation take

piace. External Affairs should be kept informed of these channels of

consultation,
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46 *Exemptions#
40601 *Information obtained 'in confidence' (section 13)#*

Sﬁbsgction‘lS(l) of the Access. to Ihformatibn-Act provides

“that a'gdvefnment institution shall refuse to disclose any record that

contains information that was obtained 'in confidence' from:
(a) the government of a foreign state or institution thereof;

(b) an international organization.of states or an institution

thereaf;

(e) the goverument of a province or an inscitution.thereof;

or

{d) a muniecipal or regional government established by, or
pursuant to, an Act of the. legislature ¢f a province or an

institution of such a government,

_ This ié a'mandatory class exemption. The term 'in conridence
means that the sunpiler of the 1nformat10n has stipulated that the
i1format10n is not available for dlssemlnatlon bey0nd the government
.lnst*tutlons whlch have a need to know the informatlon. _ .

Thls exempc1on protecus 1nformation prov1ded 'in confldence
both formally and 1nformal1y, by OtIlClalS of other governments or
1nternational organlzations and thelr 1thitutions. -In-order to ensure
that a Clalm for exewpt;on in this area can be adequatelv proved,
institutions should obtain in wrltlng ac the time of receipc of the
record concerﬂed notification or a statement from the _supplier of the
1nformat;on 1nd1cat1ng Lhat lt 1s being Squlled ’in confidence
Wherever feasible, it is aavisable that government institutions have

:agreements with other governments, lnte*national organizations ¢t their
institutions stipulating those types of information which are exchanged

'in confidence', In the case of oral communications, of which a record
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is made, the féderal-government employee making the vecord should
stermlne whethez or net the suppller of the lnformarion con31dered it
Lo have been given 'in confidence’ and if 50, eusure that the record of
communication is 1abe11ed as such,

Where the status of informatlon prov1ded to a government
institution prior to the proclamatlon of the Act is in doubt, the
1nstitution which origlnally ‘obtained the information should consult the
other govexnmant or international organization which provided the
infozmation, at the time an access request is received, to determine
whether or not it conslders that the information was ptov1ded 'in
confidence’ and retains that status.

Copies of inférmatidn received 'in COﬂfldenCP by one government
1nst1tution are often in the flles of several other government 1nst1tutlons.
Because of the mandatory nature of this exempt1on, all copies of such
informatlon must be protected from dlsclosure. To ensure éuch protection,

*government Jnstltutions raceiv1ng information 'in confidence’ shall

gnsure - that the 1nformation is marked accordlngly as to status and

source: o£ dlstrlbution before copyingﬁfor distribution to other

government ingtitutions. Further, government institutions shall not

disclose information marked in any way as being received 'in confidence’

that was provided to them by another federal govermment Iinstitution

without first consulting with the government institution having provided

the information to verify whether or not the 'in confidence' status

still applies to the information requested#,

Permissible disclosure

Subsection 13(2) of the Access to Information Act provides

that the head of a government institution may dlsclose informatioun
obtained 'in confidence' from another government or am internatiomal
organization if the government or organization from which the information
was obtained:

(a) consents to the disclosure; or

(b) makes the information public.
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_ Thls subsectlon permlts .sone llmltﬂd dlscretlon to a government
institucion in dealing with requests for access Lo 1nLormat10n given 'in
conlldence When an 1nst1tut10n either beliEVEb there 1s some merit in
d:.sclo.sure. or has some doubt as to t:he contmumg confidentiallty of the ,
'1nfnrmac1on 1nvolved it may contact the government or orgqnization in
order t‘.o seek its consent to release the 1n£ormacion. When dealmg with
foreign. goveznments or 1nternat10nal organlzations, such consultation
must be carrled out 1n accordance w1th the guidance coveting such
01rcumstances in article 4 5. Further, if the govarnmant oY
organlzatlon which provided the lnformacxon ‘takes the 1nitiat1ve and
makes such 1nformat10n publlc, then a governmenc 1nst1tuc1on may choose
to release the information as well, '

"It ‘should’ be stressed, however, that the disclasure permltted
by this subsection is discretionary and that there is no racuirement for
an institution to release 1nformat10n glven 'in confidence’ by another
goverqment ‘or an 1ﬁternatlonal organizatioun, even if the conditions set -

out in subsectlon 13(2) are- met.
.4.6.2  *Federal-provincial affairs (section 14)%

Section 14 of the’ Access tn Informdtion Act provides thac a

government lnstltutlon may ‘refuse to: dlsclose any Lecord that contafns
1nformat10n the dis¢losure of which could reasonably be expected to be
injurious to Ehé'condﬁCt by the Govérnmént of Canada of federal—pfbvincial
affairs, EXGmplES glven in the Act of types of lnformation which might

be covered by this provision are Lnfocmation~
(a)" on federal-provincial consultations or deliberations; or
(b) on strategy or tactics adopted or to be adopted by the

Government of Canada relating to the conduct of

federaimprovinéial atfairs.
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This is a discretionary exemption based on an injury test. It
is specifically aimed at protecting the role of the federal government
in its conduct of federal-provincial affairs. To invoke this. exemption,
a govelnment inStiLution should be convinced that disclosure of specific
information could reasonably be expected to be injurious to its conduct
of, or its- role in, federal~provincia1 affairs. ‘The categories of
1nformation (i.e. consultations, dEllberaLanS, strategy and tactics)
are provided to illustrate types of information the release of which
might prove.injurious. The list is not exhaustive and other types of
records ;elating'to'the activities of the federal government in
federal-provincial affairs may also qualify For exemption. It is
equally important to note that these categories of iﬁfbrmation are
illustrative only and thé reasonable likelihood of injﬁry must be
present before any inférmétion'may be exempted under this provisiom.

'Cenerally,‘injury'in regard to federal-provincial affairs is
most'likély'whére the federal goverament is either about tu commence or
is in the midst - of conducting 5pec1f1c negotiations, deliberat‘ons or -
consgltations. There are, however, types of information such as
negotiating positions, tactics and strategies, the disclosure of which
could ¢ontinue to jébpardiZe the position of the federal oovernmenﬁ in
conducting federal«prov1nc1al affairs in the future or seriously affect
its relations w1th cne Or more provincial governments. Information
which continuesrto be sensitive should be protected until there is no
likely possibillty of injury.

(Institutions should consult with the Federal-Provincial

Relations Office of the Privy Council Office before disclosing

information relating to federal-provincial affairs and only senior

officials should have delegated authority to exempt or disclose records

under this sectlon;)

4,603 4 International affairs and defence (section 15)%

Section 15 of the Access to Information Act provides that a
government institution may refuse to disclose any record that contains

information the disclosure of which could reasonably be expected to be

- 185 -



iﬁjufious to the3condﬁct of international_affairs,_the defence of-Canada
or any state allied gt associated ﬁith Ganada, ot the detectlon,
preventlon or suppreasiou of subver51ve or: hostlle activ1t1es.

: This’ is a dlscretlonarv exemptlon based on an inJULy Lest as
npplled to three general publ1c iuterest areas. -Access to informatlon:
requested may be denied if disclosure coulu reasonaﬁly'be expactad to be

“injurious to:

(a), 'The conduct of. 1nternat10nal affalxs This includes
not only state to state affairs but also commercial, cultural
or‘sc1entlflc-lxnks established by c1tlzens with counterparts

in other. countries. -

(b)--!The Qefénce pf‘Canada_or any state allied or associated
Iwith Canada': an 'alligd $taté';is one with whiéh Canada has
cbncluded_formal alliances'or ttéaties. in 'associated state'
is another state with which Canada ﬁayrbe_liﬁked for trade or

other purposes outside the scope of a formal alliance,

(¢) 'The detection, preventlon or SupprESSlon of subver31ve
or host1+e act1v1t1es - This exemptlon protacts speclflc

types of information relating to the security of Canada,

Subsection 15(2) of the Act defines the terms 'defence of
Canada or any state allied or associated with Canada’' and 'subversive or

hostile dactivities®

’Defence of Canada or any state allied or assoc1ated with
_Canééa 1ncluues the efforts of Canada and of foreign states toward the
deteﬁtlon,-prevention or suppression of activities of any foreign state
directed toward actual or pocantlal atrack or other acts of aggression

against Canada or any state allled or assoc1ated wlth Canada.
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"Subversive of hostile activitiesg! neans:

(4) espionage against Canada or any state allied with or

assoclated with Canada;
{b) - sabotage;

(c) activities directed toward the commission of terrorist
acts, including hijacking, in or against Canada or foreign

‘states)

(d) activities directed toward accomplishing government
change within Canada or foreign states by the use of or
encouragement of the use of force, violence or any criminal

means;

{e) activities directed toward gathering information used for
1ntelllgence purposes that relates to Canada or any state

allled or 3550c1ated with Canada; and

() activ1t1es dlrectad toward threatening the safety of
Canadlans, employee of the Government of Canada or property of

the Government of Canada outside Canada.

It 15 1mportant to note that 'defence ‘of Canada...' is defined
lnclu31vely thlS means that it is descrlbed in general termé. The
definition does hbt, therefore, iimit the types of information reiating
to defence which may.quallfy for the exemptlon._ On_fhe gther Eand,
subve151ve or hogstile activities' are defined restrictively. This
means that the definition is specific and comprehensive. The exemption
may only be 1nvoked for the specific act1v1t1es listed in the definition.
Inxormation relating to other security - 1ntelligence activities such as
security scrgening,_immigratlon and citlzensnlp vettlng,_domestlc vital
points and éecﬁrity inspections may only be exem#teduunder this provision
where it relates to One_of the activities outlined in‘paragraphs-15(2)(a)

to (£} of the Act,
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- Types of information

Paragraphs. (a) through (i) of subsection 15(1). of the Act list
specific typas of information which are 11kely to be covered by the

exemption., It is essential to remember, however, tnac the tvpes of

information listed in these paragraphs cannot be;exempted,as a_class

under subsection 15(1). The provision is an injuty test eﬁemptiou and,

in order. that the exemption apbly to any category OF 1nf0rmation
described thereln, 1t is necessary ‘that the head of a government _
institution be able to demonstrate that disclosure of the information
requested could reasonably be expected to result in injury to one of the
interests specified'(i.e. "conduct of international affairs'; 'defence
of Canada...'; or 'detection, prevention gr suppression of subveréive_or
hostlle act1v1t1es Y. '

Paragraphs lS(l)(a) to (i) list the types of inrormatlon as

follows:

{a} any such information réiating to military tactics or
étfatégy, or rélaﬁiqg to miiitafy exercises or_operatiéﬁs
undertaken .in preparation for hostilities or in comnection
with the detectionm, prevention or supﬁression of subversive or
hostlle actlvltles Thls provision deals with a range of
wmilitary plans encompa551ng both stracegy (e g. plans Lor
intercontinental war) and:cactlcs (e.g. plans tor theatre
operatlons) and with the lmplementation of those plans in
exercises or teal opecatlons The pdragraph also deals Wlth
military exerc1ses or operatlons undertaken for natlonal
security purposes (i.e. 'in connection with the detection,

prevention. or suppre551on of subveISﬂve or hostile activities');

{(b) any such'infdfmation relating to the quantity,
chéracteristics,'capabilities or deploymént of wéaﬁbhs or

other defence equipment or of anything being designed developed
produced or considered for. use as weapons or other defence
eau1pment. Thié provision dééls'with informaﬁion'cohéérniﬁg

weapons; both those in existence and those being designed.,
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‘pefence equipment' is somewhat distinct from 'weapons' in

¢hat it refers to equipment held by the Department of National

pefence that is sensitive and requires protection;

(c) any such information relating to the characteristics,
capabilities, pérforﬁance;'poténtial, deployment, functions or
role of any defénce establishment, of any military force, unit
or personnel or of any organization or person respomsible for
the detection, preventioh or suppression of subversive or
hostile activities. This provision deals with defence
establishments and military and national security personmnel.

‘Defence establishment' is defined in the Natiomal Defence Act

as meaning 'any area or structure under the control of the
Minister (of National Defence), and the materiel and other

things situated in or on any such area or structure';

(d) any such information obtained or prepared for the purpose

of intélligence felating-to:

- the defence of Canada or any state allied or associated
with Canada, or

- the detection, prevention or suppressioun of subversive or
hostile activities. .

This paragraph deals with intelligence concerning defence and

national security. Information 'obtained or prepared for the

purpose of intelligence' encompasses both the raw data collected

{‘obtained') as well as the refined preduct or analysis

{'prepared');

(e} any such information obtained or prepared for the purpose
of intelligence respecting foreign states, international
organizations of states or citizens of foreign states used by
the Government of Canada in the process of deliberation and
consultation or in the conduct of international affairs. This

paragraph deals with intelligence concerning international
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relations. =Again,'informacioﬁ oota1ned or prepared for the -
purpose of intelligence‘ enuompassea both the raw data: callected

and the refined product or analysis;

(£) any such 1nrormat10n on’ methods of, and- sc1entifmc or.
technical equipment for collectlng, assa331ng or handling
information referred to in paragraph (e) or (d) or:on sources .
of such information, This-pafagraph deals with the collection,
aoaessment “and treatment of information obtalnad or prepared
for the purpose of intelligence: and matters inc1dental to

'inte;ligence;

{g) ‘any. such infoﬁméﬁion'dn.ﬁhé:positions_adopted or to be
adopted by the Government of Canada,: govefnments_of.fé:aign
states or intérnaﬁional organizational of states for' the
purpose of present or future international negotia:iqns. This

paragraph deaLs_qith information relating to.international

negotiations. The exemption is restricted to présent or

future negotiations and does not encompass intérnational

negotiaticons which are past and completred (see also
sub-article .4.6.10 for a discussion of 'negotiations' in-

respect to paragraph 21(1)(c) of the Act);

(h) - any such infbrmétibgftha; constitutes diplomatic
correspondence exchanged with foreign_sfateg or international
Brgaﬁizations.éf states or official cerrequndenge;exéhanged'
with Canadian diplomatic miési0ns ar qonsularrposts-abréadg
This paragraéh covers -information that is cortesPdﬁdEnce
between states o governmentn 01.' OEL}..Clal excnanges between
‘Canadian dlplomatlc and conbular posts and Ottawa. The ;atter
category i intended to coyer polltical,'mll;tary or economic
‘reporting not direttly associaﬁedfﬁith the‘prbductibn of
intelligence if 1n3urv could reasonablv be expected to result
from disclosure. $ince an 1n3ur" test is involved much

official'corréspondence mill 1ikely not quallfy for exemption;
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This is particularly true of correspondence relating to
internal administration of posts, ministerial visits or

cultural and public information programs;

Vfi) ‘any such information felating to the communicétions or
cryptographic systems of Canada or foreign states used:
- for the conduct of international affairs,
- for the ﬂefence_of Canada or any state allied ov
associated with Canada, or

- .in relation to the detection, prevention or suppression

. of subversive or hostile act1v1t1es.
In this paragraph which deals with communications systems
usgd for defence, international relations or natienal security,
the term 'eryptographic system' means cyphering and de~cyphering

systems,

Consultation

*Government institutions shall consult:

(a) the Department of External Affairs before determining to

exenpt or disclose any information that could reasonably be

expected to be injurious te the conduct of intermatiomnal

affairs:

(b) the Department of National Defence before determining to

- exempt or disclase any information that could reasonably be

expected to be injuricus to the defence of Canada or any state

allied or associated with Canada;

(c) the government institution having the primery interest

(L., the_Dgpartﬁent of the Solicitor General, the R.C.M.P.,

National Deferce or External Affairs) before determining to

exempt or disclose any information that could reasonably be

expected be injurious to the detection, prevention, or

suppression of subversive or hostile activities.*
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N ! *Law enforcament, lnvestlgatlons “and securlty of penal

institutions (section 16)*

Section 16 of the Access to Information dct is intended to

protect:

(a) efrfecrvive law enforcement, including criminal law

enforcement;

(b) * the incegrity and effectiveness of other types of
investigative activities (e.g. investigations in regulatory
areas and air acecident investigation);

(¢) the security of penal institutions.

Paragraph !6{1)«a)

This paragraph provides that a govefnment institution may
refuse to disclose a record that contains information obtained or.
prepared by any government institution, or'part of a government
institution, that is an investigative body specified in the regulations
in the course of lawful-investi&ations pertaining to:

- the detection; prevention or suppre351on of crime, or

- the enforcement of any law of Canada or a province,
if the record came into existence less than twenty vears prioer to the
request. 7 o
~ This is a a*scretlonary class test ex emptlon wh1ch protects
the law enforcement records of police forces’ and-lnvestlgatlve bodies

akin to police fbrces, listed in Schedule{l‘of-the Access'to-Infdrmation

Regulations (see Avpendix B). This information is protected with a
class test because of the dif‘iculty in apnly;ng an lnjury test
ewemptlon to law enforcement ‘records where virtually ail 1nfo“mation is
of a sensltlve nature and because of che 1arge volume of requests

antlclpated in this area.
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" Three conditions must all be met before the exemption can be

claimed:

(a) - It can be clalmed ouly where the information has been

obtained or'ptepared by those limited number of investigative

hodies listed in the regulatious,

(b) 1t can apply only to information obtained or prepared by

such an investlgdtive body in the course of a lawful

'investig;tion. Thig means that the investigation itself must

be authorized or pursuant to law and not be against the law.
It does not, however, address the issue of the legality of
techiiques used during a lawful investigation or the issue as

to whether or not evidence has been illegally obtained.

(¢} It éﬁplieé only to information obtained or prepared by

such an investigative body in the course of lawful

jnvestigations pertaining to:

- the detection, prevention or suppression of crime, or

- the enforcement of any law of Canmada or a province.

This latter provision limits the application of the exemption to information
obtained during the conduct of investigations relating to crime or law
enforcement. Subparagraph 16(1)(3)(1) refers baslcally to 1nvestigations

undertaken for the purposes of enforcing the Criminal Code. 1t should

be noted, however, ‘that not all offences based on the criminal law power

are includeéd in the Cr1m1na1 Code and not all offences in the Criminal

Code are based on the eriminal law power. Subparagraph 16(1){(a)(ii)
refers to 1nvest1gat10ns directed toward activities which are prohibited
under federal or provincial laws. These can, of course, include
activifiés which are crimes and thus there is some oﬁerlap between
subparagraphs 16(1)(a)(i) and (ii). Primarily, the activities referred
to in 16(1){a){ii) are those punishable as offences under federal or
provincial 1aw Potentially howeveyr, subparagraph 16(1)(a)(ii) could
extend to activ1t1es for whlch a civil law remedy exists. It should be

noted that the term 'law of a province’ includes municipal laws.
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Time Limitation

Paragraph 16(1)(a) applies only to records which are less thaq

twentv vears old. This does not mean that records covered by this

exemption must avtomatically be disclosed purSuanc Lo a request under

‘the: Access to.lnfbrmation Act ouce they are twenty years old. Rather,’

such records automatically fall outside the ¢lé$s téstrprotection.pf
paragtaph 16(1)(a) and, if there is s£ill a ﬁeed.tb pfétectjéheﬁ;.the
'injury test exemption in paragraph 16(1) (c) relatiﬁg to records, the
disclosure of which could reasonably be expected tq 5eﬂinjurious tP the

enforcement of any law of Canada or a province, can be applied to them.

Use of Discretion

It should be remembered that, despite its class_nafﬁre,
pavagraph l6(1)(a) is a discretionary exemption. Government institutions
should, therefore, consider disclosing some information coverad by this
class exemption where they are satisfied that no ihjury will result from

the discleosure.

Consultation

It is important to note that the eﬂemption under
paragrapn 16(1)(8) follows Lhe record Thus, it may be c1u1med for a
record in the hanas of a governmeﬂt instltutlon other than an lnvestlgatlve

body '1sted in the reoulatlons as long as. the recard was prenared bv, or

at one’ p01nt came into the hands ot “such an’ lnvesleatlve body in the

course of an 1nvest1get10q relating to the detect;on, prevention or

suaor9551on of crime or the enforcement of anv 1qw of Canada or a

province. Thus, for etample, ‘the- Depqrtment or \atlonal Hea‘th and
Welfare can clalm an exemption under paragrann 16{1)(a) for a report it
holds which was orﬁglnallv prepared by tHe RCYP during a narcotics
anestlgation.

*Prior to determining to exempC ox disclose information under

pa;agrauﬁ 16(1)(a), govefﬁment institutions shall consult with the

investigatrive body which originally obtained or prepared the information.#*
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Paragraph lG(L)(bj

~Paragraph 16(1)(b) provides that a government institution may
refusé to disclose information relating to investigative techniques or
plang'for specific lawful investigations. _

- . This is a discretionary class exemption with no time limit
restricting'its application. Any information relating to an invegtigative
-techniqde can be protected undér.this exemption. Plans, however, must
relate to a specific lawful investigation. The term 'lawful' means that
the investigation itself wmust not be contrary to law. It does not,
however, address the issue as to the legality of the invéstigative
techniques used, |

“The types of investigations for which plans can be exempted is
limited by the definition of the term investigation in Subsection‘lé(ﬁ).

The term is limited to those investigations that:

(a) pertaln to the administration or enfurcement of an Act of

-Parliament'
{b) are authorized by or pursuant to an Act of Parliament; or

(¢) are within a class of investigations specified in the

regulations.

The definition is more fully explained below under the headlng

‘Subsection 16(4)‘

*Prior to determlning to exempt or disclosé informatlcn

relating to investigat;ve techniques or plans for specific lawful

inveqtigations. gpvernment instltutlons shall consult with the

investigative body.or other government institution with primary interest

in the 1nvéstigative technique or the specific investigation involved.*



Paragraph 16(1) (c)

?aragraph 16 (1) (c) prpvides that a government'institutipn may
refuse to disclqse a fecqrd that contains information. the disclosure of
which could’reaéoﬁably be expected to be iﬁjurious to the enforcement of .
any law of Canada or a'prpvince-or te the. conduct of lawful |
investigations. Examples of ﬁhe types of infdrmation to which this
exemption nay épply are included.in the Aﬁt;,pThey are:

- information relating to the existence or nature of.a

particular investigation,

- information that would raveal the identity of a

confidential source of informatlon, or

- information that was obtained or prepared in the course

- of investigations,
The types of information cited in the Act are. 1llustrative onlv. Other
types of information can qualify for the exemption but for it’ to apply
in any case injury must be proved. '

The dlscretlonary injury test exemptions in paragraph 16(1)(c)

are of two kinds:

Tnjurv to the enforcement of any law of Canada or a province

This iﬁjury test é!emption'suppléments the class tést exemption
for law enforcement information included in paragraph 16(1)(&) It may
he clalmeu where 1n3urv to the enforcemenc of the law couLd ‘reasonably
be expected to result from the disclosure in 51uuations where
paragraph 16(1)(&) does not apply. Thus, it w1ll aﬂply to. the enforcement
of federal and prov1ncial Legulatorv legislahlon proh1b1ting certain

ypes of activities or behaviour (e.g. lnrormatlon obtained or prepared

by 1nspectors enforc1ng such leglslatlcn as - the Hazardous Products Act)

and types of 1nvestigatlons ‘such’ as taxatlon audits undertaken by
Revenue Canada. It can also apply to the enforcement of civil 1aw
remecdies for prohibited activities or behaviour such as exist under the

Canadian Human Rights Act, Finally, the exemption could. be applied to

information the disclosure of which could reasonably be expected to be
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injurious to law enforcement but which was obtained or prepared outside
;he investigative process (e.g. information relating to detecting tax
frauds or to computer prograns used in lay enforcement) and to information
which woﬁld qualify - undex Paragraph 16(1}) (a) except that it came into

existence twenty or more years prior to the request.

Injury to the conduct of lawful investigations

This exemption protects the integrity and effectiveness of
those investigations which are not direcﬁed to the enforcement of law,
Examples arefinvestigatinns conducted to determine the cause of an
accident, but:dot to'lay_éharges’or assess.blame for the purposes of a
civil remedy, and investigations into whether a person with a criminal
record should be granted a pardon. Where, for instance, it can be shown
that such investigative processes would be adversely affected by revealing
the identity c¢f persons providing information to the investigators. on
the basis that candour would be impaired, this exemptiom can be claimed
to Rrétect the identityﬁof such persens or information from whick their
identity could be determined.

" The type of investigation to which this exemption can be

applied is limited in two ways:

(a) The investigation must be lawful. This means that it
must not be contrafy to law. It does not, however; address
the issue of the legaiity of techniques used dﬁring'a lawful

" investigation or the issue as to whether the evidence has been

illegdally obtained; and

(b) The investigation must come within the definition of the
term in subsection 16(4). Therefore, it must

- pertain to the administration or enforcement of an Act of

Parliament;
- be authorized by or pursuant to an Act of Parliament; or
"~ ' be within a class of investigations specified in the

- regulatiouns.
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The definjtion is wove fully explained}beldw"udder'the heading
'Subsection 16(4)y'. 1t should be noted, aowever, that other more
general types of investigative-activities_not specifically authorized by
fedéral law or undertaken for the: purposes of édmiuistaring-or-ehforcing
faderal law, such as program evaluatidns, interﬁal‘audité‘and othér*such-
studies and analyses would not qualify as an investigafion'under'
subsection 16(4) and, therefore, could not be:égghpted_under this
'provision.

*Prior to determining to exempt ot disclose information on the

basis of. injurv to the enforcement of a law of -Canada or a province or

the condu;ﬁ of lawful investigations, government institutions shall

consult with the investigative body or other goverument institution with

primary interest in the law being enforced ov investigation being

undertaken. *

Paragraph 16(1)(5)

Paragraph 16(1)(d) of the Act provides that a gﬁvernmgnt
institution may refuse to disclose a record that contains infofmacion
the disclesure of which could reasonadbly be expected to be injurious to
the security of a penal institution. ' : _

This is a discretionary exeunption based on an injury test
designed to protect information rélacihg to the security of penal
institutions, such‘és that which could be useful in an escape attempt or

which relates to the location of arms storage facilities in an institurion.

*Prior t0 determining to exempt or disclose information on the

basis of injury to the security of penal institwtions, government

institutions shall consult with Correctional Services Canada.#

Supsection 16(2) - Facilitating the Lommpission of an Offence

_ Subséccion 16(2):of the Acce35'to Information Act provides

that a government institution may refusé to disclose any record that
contains information that could reasonably be expected to facilitate the
commission of an offence, Examples of the types of information to which

this exemption mav apply are included in the Act, They are:
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(a) * any such information on criminal methods or techniques:

(b) " any such information that is technical information

relating to weapous or potential weapous; or

(¢) any such information on the vulnerability of particular
- buildings or other structures or systenms, including. computer
S or communication systems, or methods employed to protect such

“buildings or other structures or systens.

This is a discretionary injury test exemption that provides
specific protection for information that could reasonably be expected to
facilitate the commission of an offence.

_ The list of information cited in the subsection is for illustrétive
purposes only. A government institution must have a reasonable expectation
that the release of the specific information requested would facilitate
the commission of an offence. TInclided in the exemptiot is information

on criminal methods and techniques (i.e. the modus operandi of the

crimifal world). Included as well is information on weapons technology
(e.g. how to make é bomb) and information relating to the vulnerability
of both public and private sector buildings, structures or systems,
incluéiﬁgECQEpdter e2nd communications systems, and methods employed to
protéctléﬁéh b&ildingé, structures and systems. A government institution
nmay, for e%ample,ffefuse to disclose the security plans or other information
on the valnerable aspects of federal government buildings and eother '
installations that would be of strategic importance in c¢ivil emergencies
or time of war,

Most of this information could most likely be protected under
subsection 16(1) but the purpose here is to make it easier to process

specific requests for information of this nature.

Subsection 16(3) - RCHMP Provincial and Municipal Policing Information

Subsection 16¢3) provides that a government institution shall
refuse to disclose any record that was obtained or prepared by the Royal

Canadian Mounted Police while performing policing services for a province
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or a munlcipal*ty pursuanc to an arrangement made under section 2 of the

Roval Canadian Mounted Police Act, W where the Government of ‘Canada has,

on tﬁe réqueét of.che'pfovince or munxc;pallty, agread not to disclose
the information, _ ' _ : '

_ This is a mandétofv class exemption to protect information
obtained or .prepared by the RCMP when pertormlng its provincial or
municipal pollc1ng role. 1t is included at the request of the provinces
who contract with the Eederal-government for provincial and municipal
policing services Ey'ﬁhe RCMP. In order for exemption to be invoked, it

is necessary that:

(a) the province or municipality request that the exewption

be applied;.and
(b) the federal government agree to the request.

_ﬂIt should be noted that tHe EXEmptlDP applles not only while
such 1ﬂformat10n is held by the RCdP for provincial and municipal
policing purposes. but also when such lnformatlon is usad by the RCHP for
some othef purpose or is given to another government lnstltution for

another use or purpose. AWhere 1nf0rnat10n has been obtalned or prepared

by the RC%P while per;ormxng a prov*ncial or munltlpal p011c1ng funcc1on

and the federal government has, on the reauest ot the prov1nce, ag*eed

Lo mnot dlSClOSe the 1n;ormat10n, the RCHP should whnn sharln? cnls-

lnformatlon w1th another govnrnment 1nsc1tut10n, clearlv 1nd1cate the

origin of the record and the fact that this exemption anulies *

Subsection 15(4) ~ Definition of 'Investigation'

Subsection 16(4) of:thé Accéss Eo Information aAct prbvides

that for pufposes of paragraphs 16(1)(b) and (c) 'inveécigation' means

an investigation that:

{a} pertains to the administration or enforcement of an Act

‘of Parliament;
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(b}- 1s authorized by or pursuant to an Act of Parliament; or

(e} "is-within a class of investigation specified in the
regulations,

© The definition limicts the types of investigations for which
the exemptions_in'baragraphs 16 (1) (b) and (¢) can be eclaimed to those
specifitally'authoriZEd by federal law or undertaken for the ‘purposes of
administering'or enforcing federal law. The vast majority of
investigations to.Which‘thé-exemptions can be applied are covered by
paragraphs 16(4)(a) and {b). " For example, an investigation such as that
by the National Parole Board to determine if an individual should be

granted a pardon under the Criminal Records Act would be covered by

‘paragraph 16(4)(a). Investigations by safety officers under Part 1V of

the Canada Labour Code are an example of the types of iavestigations

which would be covered by both paragraphs 16(4)(a) and (b). Paragraph
16{4) (b)Y would cové: invéstigations of the type conducted by the
Anti-Discrimination Branch of the Public Service Commission. Residual
classes of.iﬁvescigations_are provided for in paragraph 16(4)(c} and are

listed in regulations to the Access to Information Act (see Access to

Information Regulations, section 10, Appendix B). An example of this

class of investigations is an investigation established om an ad hoo

basis into the loss of separation by air traffic controllers.

Specification of exemption claim in section 16

*When claiming any exemption under section 16, goverpmment

institutions shall specify the subsection or paragraph uwpon which the

claim is based.*

A.6.5 *Safety of-individuals (section.i?)*

Section 17 of the Access to Information Act provides that a

govetnment-institﬁtion ﬁay refuse to disclose any record that contains
information the disclosure of which could reasonably be expected to

threaten the safety of individuals.
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Thls is a dlscretlonary exemption which permits a government
institution to refuse access to information if it has reasomable grounds
to expect that disclosure of the information could-threaten the safety
of an individual. This exemption will normally apply to information
supplied by or about informants, that’'is individuals who prévida‘
infﬁrmation'concerning criminal, subversive, or hostile activities but
need not be exclusively so applled It could also, for example, apply
to information such as that about the Ellght plans of goverﬁmenL alrcraft

*Berore dlsc1051n0 inzormatlon wnlch could affect the safetv

of individuals supplied by another lnstltutlon-governmentuinsticutions

shall counsult -with the sunplying institution to ensure that the disclosure

will not physically endanger the individual involved¥,
4.6.6 %*Economic interests of the Government of Canada {section 18}*

Section 18 of the Access to Information Act sets out a series

of discretionary exempcions aimed'at protecting trade seerets, financial,
commercial, scientific and technical inforﬁation belqhgingfﬁo.the
government; priority of publication of government researchers; the
financial interests of the government.of'cénada and ‘the government's
ability to manage the economy of Canada. Each of these exemptions .is

discussed below.

Paragraph 18{a)

Paragraph 18(a) of the Act provides that élgovérnment institution
may refuse to disclose any record that concains trade secrels or tinancial
commercial, .sc1enC1f*c or tecnnlcal 1nrormat4on that belongs to the
Government of Canada or a gover nment in st;tution and has subst antial
value or is reasonably likely to have substantial value. This paragraph
provides for protection for pfoprietary information of the government of
Canada. It may inciude information that is paﬁeutéble or thét the
government may want to licence.

This etempc10n is discretlonarv and is based upon a class

Cest.
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_ A trade secret 1s a recognized legal concept based upon case
law. For a record to qualify under this paragraph as a trade secret, it
must éatisfyﬁgg£ of the criteria contained in the following list:

- it must consist of information;

- the information must be secret in an absolute or a

 relative sense (i.e., known only by one or a relatively
small number of persons);

- the possessor of the idformation must demonmstrate that.he
has acted with the intention to treat the information as
secret;

- the information must be Papable of industrial or commercial
application; and

- the possessor must have an interest (e.g. an economic
ihterest) worthy of legal protection.

In addition to trade secrets, the same paragraph also protects
financial, commercial, scientific or technical information belonging to
the govefnmént of Canada or a government institution listed in Schedule I
of the Act (Information Belonging tc other govermment institutions not
covered by the Act is considered as third party ihformation; see
Subwgrticlef.4.6.8 of this policy). The information must have
'substaantial’ as opposed to ‘nominal’ value now, or must be reasonably
likely to have such value in the future. For the purposes of this
paragraph, value is to be interpreted as market value.

Market value of information can be directly established when a
market already exiéts for such information or it is anticipated that it
will exist in the future. An obvious example of information that may
technically qualify fdr an exemption under this paragraph is research
tarried out by the National Research Council to be further developed by
the private sector under various licencing arrangements.

Other types of similar information can also be determlned to
have substantial value in the market context {e.g. sortware packages)
even if the information has not been developed with any immediate idea

of developing a product on a commercial basis.
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The permissive aspect of this paragraph is intended to temper
the class approach to permit the disclosure of records which might '
technically qualify for an evemptlon but the release of which’ would
cause no injury or harm, as discussed in article .&.L, of this poliey
(General p”lnClplES' Discretionary exemptions).. N '
Any portion of the recold(s) containing 1nformation relating
to a third party can only be olsclosed if it does not qualify ‘for anm
exemption under section 20 of the Act DR
~ Under subsection °0(2),_ an exemption vader subsectxon 20(1) of
the act (Third party 1nformatlon) cannot be claimed for the mandatory
disclosure of the results of product and environmental testing carrlad
out by or on behalf of a government inscitution (see. sub-article .4.6. 8).
Section 18 does not contain a ‘similar provision precluding the apollcation
of paragraph 18(a) for the_results of product or.env1ronmencal testing
where the information belongo:to a government iostitotion. '45 a matter

of vovernment pollcy, however, *reeults or preduct and envwronmental

testing conducLed bv or on behalf of government institutions shall not

" be exempted under paragraph 18(a)*. This will ensure that producL and

envlronmental tests carried out by the oovorﬂment for federal government
institutions w1ll be treated in the same way as test Lesults carried out
by or on behalf of government institutions on private sector products or

activities.

Paragraph 18(b)

Daragraoh 18(b) of the Act prov1des that a government instltution
may refuse to disclose any record that contalns 1nform;tion the disclosure
of which could -wgsonablv be evpected to pregudlce the compet¢£1ve
position of a government 1nst1tut101. _

This evemptlon is dlscretwonary and lS based on an in;ury test
of prejudice to the CDmDEtlthE pOSlthﬁ of a government institutlon.

It is intended to protect 1nrormation disclosure of which would weaken
the comDet tive p081t10n of tnosa government institutions which are in
competition with the private sector. Crown covporations,'not Tistad in

Schedule I of the Act, cannot claim oroctection of paragraph 18(b)
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pecause they are not 'government institutions' as defined by the Act.
They are, however, 'third parties' under the Act and their competitive

position may be protected under paragraph 20(1}(c),
Paragraph 18(c)

_ 'Paragraph 18(c) of the Act provides-thét a government institution
may refuse to disclose any record that contains scientific or technical
iuformation obtained through research by an officer or employee of a
goyernment-institution, the disclosure of which could reasonably be
expected,tq.deprive the officer or employee of priority of publication.

- This exemption is discretionary and is based upon an injury
test, The paragraph recognizes the exclusive rights of officers ot
employees of a government institution to publish works based on scientific
or technical research done by them while employed by the government
institution. These rights are temporary because, upon publication, the
background data is no longer covered by this exemption. In order for
this éxemption to be invoked, the officer or employee must be actively

engaged in the: research with a reasonable expectation of publication,

Parégraph 18(d)

" Paragraph 18(d) of the Act provides that a govermment institution
may refusé to disclose any record that contains information the disclosure
of which could reaéonably be expected to be ﬁateriaily injurious to the
financial interests of the Government of Canada or the ability of the
Goveranment éf Canada to manage the ecoﬁomy of Canada or could reasonably
be expected to result in.an undue benéfit to any person. This is
followed in the Act by'a'list'of illustrative types of information which
is set out in full below. '

This discretionary exemption, based upon an injury test, seeks

to protect two areas of concern:

(1) the financidl interests of the Government of Canada,
. which refers to thé éoﬁernment's financiél position, its
ability to collect taxes and revenues and to protect its
own interests in transactions with third parties or other

governments; and
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(2) the government's abllitv to manage. the economv, whether

by means of tax, monecary orv ‘fiseal policles and may:.

- include, for exampla, activities to combat 1nf1atianﬁor3
unemployment, regional davelopment, credit, balance of
payments, flxxng the bank rate or the price of commodities
or resourcas, _ '

The paragraph alsa seeks ta avold the result of ‘an undue
_benetlt qccru1ng to any person through dlsclosure or lnformatlon. The -
person who could reasonably be expected to benefit need not necessarily
be the applicant in order fov this paragraph to be invoked, - 'Undue'
means more than necessary or improper.

Paragraph 18(d) ends with a list of exanples of information_
the disclosure of which could reasonaoly be ewpected to afrecc one of
the two areas of concern or result io an undue benefit to any person:.

- the. currency, coinage orv lagal tender of Canada'

- a contemplated change in the rate of bank interest or in

government borrowing; . '

- a contemplatad change.in.tériff ratéé; caxeé, duties or

any other revenue services, : |

- a conbemplated cnange in - the Condltlons of operatlon of

Llnanc1al institutions;

- a contemplated sale or purchase of securities or of

foreign or. Canadlan currgncy; ov _

- . a contemnlated sale or acqulslt1op of land or prope1ty.

Thls llst is not. exhaustive‘ It is prov1ded for lllustratlve
nurposes only and other types of s1m11ar records may also quallty for
exemption. It is importaat to note, however, that racords containlng
the abeve or sLﬂ1lar categorles, sucn as, for e<amnle, the legal tender
of Canada or a contempiated sale of land, are not e\empt as.a class,.
oovernment institutions must demonstrate the reasonable 11kelihood of
injury before 1nformat10n can be exempted under this paragraph

*Befare lnvoklno the exematloa an the baSLS of financial

interests or the aDlthV 0of the gove*nment re wanage the economv of.

Canada, govarnment inshitucians shonld consult with the Deparfment of

Finance. %
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gEecificatien_of exemption claim in section 18

AWhen clalming,an exemption under section 18, government

institutions shall specify the paragraph or subparagraph under which

they are exempting the information.*

4.6.7 ~ *Personal information (section 19)%

Subsection 19(1) of the Access to Information Act provides

that, Sﬁbjéﬂt'to'SUbSECtion 19(2), a government institution shall refuse
to disclose any record containing personal information as defined in
secﬁion-3 of the-Pfivacz Act.,

This is mandatory class test exemption that, subject to the

ChCEpClOﬂS set out in subsection 19(2), prohibits the disclosure of

_personal information -under the Access to Information Act. 'Personal
informatibn‘ is defined in section 3 of the Privacy Act as information
about an identifiable individual that is recorded in any form including,

without restfiéting the geﬁerality of the foregoing:

(a) dinformation relating to the race, national or ethnic

origin, colour, religion, age or marital status of the
individual;

(b) information relating to the education or the mediecal,
criminal or employment history of the individual or information

relating to financial transactions in which the individual has

been inﬁolved;

(c)  any identifying number, symbol or other particular

assigned to the individual;

(d) thé'addreés, fingerprints or blood type of the individualj
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(e) the pérsoual opinions'or views of the lndividual: ex'c':"e_ap:c-.
where they are about another individual or about a proposal
for a grant, an award or a prizé to be made to another
individual by a government insﬁitutiqn_dr a part of a

government institution specified in the vegulations;

(£) -carrespondenca sent to a government institution by the
individual that is 1mp11c1tly or explicitly of a private or
confidential nature, and replles to such correspondence;that

would reveal the contents of the origihal_corréspondehce;.\

{g) the views or opinions of another individual about the

individual;

(h) the views or Qpinibns'of anochér'iﬁdividual about a
provosal for a grant, an award or a prize_to_be'made to: the
individual by.an institution or ‘a part of-an:institucion
referred to in paragraph (e), but excluding the name of the ’
other individual where it appears with the views or opinions

of the other individual; and

(i) the name of cthe individual where it appears with other
personal information relating to the individual or where the.
disclosure of the name itself would reveal informatioh:abcut

the individual;

put, for the purposes of sections 7, 8 and 26 of the Privacy Act and

section 19 of the Access to Information Act, dees not include:’

(i) information about an.individual who. 1s of-was an officer
or employee of a government inscitution that relates to the
position or functlons of the individual including, |
. the fact that the Lndiv;dual is or was an officer or
employee of the government instlcution,
S - the title, business address and tvelephone number of the

individual;
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-~ the classification, salary range and responsibilifies of
- the position held by the individual;

- the name of the individual on a document prepared.by the

individual in the course of employment; and

- the personal opinions or views of the individual given in
' thg course of employment;

k) information about an individual who is or was perforﬁing

servigces under contract for a government institution that

‘relates to the. services performed, including the terms of the

contract, the name of the individual and the opinions or views

of .the individual given in the course of the performance of

such. services;

(1) information relating to amy discretionary benefit of a
financial nature, including the granting of a licence or
permit, conferred on an individual, inclﬁding the name of the

individual and the exact nature of the benefit; and

(m) - information about an individual who has been dead for:

more than twenty years.

It should be noted that, despite the length of the c¢afinition,
it is not cdmprehensi?e. The definition is intended, in part, to give
examplés-of the type of infofmation considered to be gérsonal information
and to indicate that the term is to be defined very broadly. Thus,
informéﬁion not specifically wentioned in the list, but clearly covered
by ﬁhe opening words, such as information relating to a person's lifestyle,
income.or:saxual preference, is to be considered personal informatiom. '

The definition of the term is discussed in greater detail in Chapter 410,

Parc 111, section .1l.

Limitations ou the Definition of Personal Informacion

Paragraphs (4), (k), (1) and (m) of the definition place

certain limitations on the meaning of the term, personal information,

when a request for information is made under the Access to Information
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Act, Paragréph (m) sers a time limitation ‘on the type of information
;;: which an exemption under section 19 can be clgimed."onca an
individual has been dead for twenty'years,"infdrMation about him or her.
is no louger considered to be personal informétion for the purposes of
section 19, : ‘ .
Paragraphs (i), (k), and (1) exclude specific’ types of
information, normally considered to be personal information, from the
meaning of the term where a request for information it made under the

Access. to Information Act. Thus a section 19 exemption cannot be

claimed for information rélating to the position or functions of a
government employee (see paragraph (j)), information relating to'services
being performed by an individual pérforming services under contract for
a government institution (see paragraph k), or information about a
discretionary benefit of a financial nature conferred on an individual
{see paragraph ). ' :

‘These exclusions in pafagraphs (3), (k) and {1} reflect the
fact that there is certain 1nformat10n.relaning to government employees,
persons performing services under countract for'a government'institution
and discretionary benefits which, barring other considerations, the
public has a right to know. The exclusions .in these baragraphs'shduld,
however, be construed narroewly, bearing in wind that these are specific
exclusions to the general principle that personal information should be

exempt from the rLgnt of atcess under the Access” to lnformat;on Act.

Thus, for example, paragraphs (j) and (k) should be-interpreted as
applying to.information of a factual mature only, Personmel assessments
and other subjective assessments of a person's.job performance,. or
reports of disciplinary action ‘taken against an employee or a person
under contract, are not to be included,  In paragraph (1), the phrase,
‘diSCIetionary benefits:of_a_finéncial_na:uref modifies the rypes of
licences and permits to which the paragraph applies. Thus, an individual
must obtain a direct financial benefit from the licence or permit for

the paragravh to apply.

Permissive Disclosure

Subsactlon £9(2) of the Act provides that a government.

 institution may dlsclose any record containing perseonal information if:
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(a) the individual to whom it relates consents to the

- disclosure; - -
(b) the information is publicly available; or

- {¢) the disclosure is in accordance with section 8 of the

Privacy Act.

This provision permits the release of personal information in
certain citgumstances'where an individual has consented to waive his or
her right”to'p?ivacy, the iﬁformation is already publicly known (e.g.
the Prime Minister's address is 24 Sussex Drive), or the request would
qualify for a permissive disclosure under sﬁbsection 8(2) of the Privacy
Act. The provision allows institutions discretion to answer some
requests féf access ‘which they would not otherwise be able to resﬁond to
because'of;thé mdndatdfy nature of this exemptiom. It is important to

note, however, that subsection 19(2) does not create a rlght of access

ta personal 1nformation when particular circumstances are met. Rather,

ic permits a government institution to release personal information on a
discretlonary basis if any of the circumstances OLtllned above prevail
but does not obllge it to do so. The circumstances in which disclosure
is permitted under aubsection 19(2) are identical to the circumstances

in which government institutions are permitted to dlsclose personal
information under the use and disclosure code in the Prlvacx Act
(sections 7 and 8). The use and disclosure code and the basic Prlnciples
for interpreting it are discussed in Chapter 410, Part III, sectiom .3,

*Government institutions shall refer to policies relating to

the obtaining of consent, determining when personal information is

publibly available and goverﬁiﬁg disclosure under section 8 of the

Privacy Act contaiﬁed in Part 1II of this chapter, before disclosing any

persoﬂal information under subsection 19(2).%*

Relation to Requests for Personal Information under the Privaty Act

As a result of section 19, no rlght of access to personal

1nformatjon exists under the Access to Information Act in any circumstances,

even to the individual who is the subject of the information. Where an
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1nd1v1uual is seeking access to information about hlmself, therefore, he
or she shounld, gene*allv speaking, ‘apply under the Pllvacv Act and the
1nd1v1dual ﬂlll only have an enfo“ceanle r*ght to che 1nxormation when a
request is made in this way. _ :
Cove1nment 1nst1tut¢ons should be aware that some inuiviuuals
way attempt to c1rcumvent those exemptlons in the Privacz Act which are

not included in the Access to Information Act (these are, the “exemption

for security clearance reports (section 23), inmates' files (sect*on 24)
and medical records (section-28)) by applying under the Access to

Information Act for information about themselves and providing their

consent to the disclésure'of the information. . 1In addition,"where'an
individual consents Lo the dlsclosure or 1nformatlon about himself or

herself pursuant to the request under the. Access to. Informarion Act by a

third person, government 1nsp1tut10ns“should.rev12u_;he informaczon
carefully to ensure that it would not be exempt from disclosure under
the Privacy Act if a request by ‘the individual whom it concerns were.
received uhder that Act.r (The exemptxons in the Prxvacz Act are
disecussed in Chapter 410 Part III section 7. )

As a matter of. government policy, *governmEnt inst¢tutions

should an51st that an individual applving for access to informatlon

about hlm or herself qpvly under the Privacy Act, Where a thirdgperson

requests access to fnxormatlon about an 1nd1v10ual and that 1udlvidual

consents Lo ltS disclosure, government 1nstitucions must review the

1nformation carefullv ‘to ensure that it c¢ould .not be etemnt under the

PrlvaCV Act 1f tha indivadual who 1is the subIECt of the lnfcrmation

requasted access . to ig*,

.4.6.8 *Third pérty information (section 20)* _

Section 20 of the Acceés to Information Act deais with what is

called third party information. .As défina&.ih ‘section 3 of the Act,

hlrd partv means, in respect of a request For access to a record
under the Act, 'any person, group of persons ‘or organization other than
the person that made the request or a government institutlon Tha

definition of third party, therefore. encompasses federal cr0wn corporations
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and other government organizations to which the Act does not apply (e.g.
Alr Canada). TProcedures respecting the notification of third parties
where information about ;hem or which would affect their interests is to
be disclosed are set out in sections 28 and 29 of the Act and are
disﬁussed in detail below:

A flowchart with the decision points required for determining

the disclosure of third party information isg provided in Appendix .D.

subsection 20(1)

Subsection 20(l) of the Act protects from disclosure, on a
mandatory basis, financial, commercial and scientific information
received.from, perﬁaining to or affecting third parties. The application
of the-exemptionS'éet out in paragraphs (a) through (d) of 20(1) may, in
some circumstances, be affectéd'by the operation of subsection 20(2)},

(5) or' (6). These subsections are discussed separately below.

Trade secreté: Paragraph 20(1)(a)

Paragraph 20(1)(3) of the Act provides that a government
institution shall refuse to disclose any record requested under this Act
that contains trade secrets of a third party.

‘This is a mandatofy exemption, based.on a class test.

A "trade secret' is a fgcognized legal concept which is
chiefly'the product of case law. The elements of a trade secret are the

following:

it consists of information;

- the information must be secret in an absolute or relative
sense (i.e, known only by one or a relatively small
number of persons);

- the pdssessor of the information must demonstrate that he
has acted with the intention to treat the information as
secret;

- the information must be capable of industrial or commercial

application; and
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- the possessor must have an inﬁergsﬁ {(e.g. an econemic

interest) worthy of legal protection,

For a record to gualify for this exemption, the information
contained in it will have to satisfy g}i of the criteria contained in
the above list. Research data or abstract ideas not capable of being
used industrially or commerciélly canpot qualify for an exemption as 8
trade secret, but may qualify for exemptiom under paragraph 20(1)(b) or
(). . . _

Confidential financial, commercial, scientific or technical informatiou:

Paragraph 20(1)(b)

Paragraph 20(1)(b) of the act ?rovides a mandatory class
exemption for any record thac,contaihs'finéhcial, commercial, scientific
or technical informatien that is confidential information suppliéd by a
third patcty and is treated consistently in a coufidentiai manney by the
third party. _ ' _

This exemption is intended to protect information of a
confidential hature provided by a bdsinéss or ochér-commqrcial interest
to the government, regardless whether it was provided pursuant to a
statutory obligation or on. a voluntary basis. Its purpese is to ensure
that the obligation of the government to maintain this information on a
confidential basis will continué, notwithstanding the Access to

Information. Aect,

There are several elements which must be satisfied before this

exemption applies:

{a) The information invelved must be financial, commercial

scientific or technical information

This category can include, for example, profit & loss statements,
auditors' reports, customer'liSts,'licensing arrangements,
formulae, designs, prototypes, production methods, and computer

software.
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(b} The information must be 'confidential information'

The concept of 'confidential information' as used in this
exemption_ié a legal one which has'been'developed.in
Anglo-Canadian case law rgléting to actions for breach of
confidence. It applies ‘to information which is of value Lo

the possessor of the information and which has been entrusted

to another pérson in circumstances which create an obligation

on that'person_tb'maintain £he information in confidénce.

This obligation may be based in contract, express or implied,

or may arise by viftue of the relatiohship of the parties and
the circumstances under which the pefson to whom the information

was provided learned the information.

It should be noted that this concept would certainly cover
information_which is_a tra&e'secret. However, it is a broader
notion than a trade Sedret, in that the information need not
be capable_bf indusetrial or commércial'application or use.

The only requirement'in feépéct of the secrecy of confidential
information is that it not be in the public domain, that is

not be generally known or be available for the asking.

(¢} The information must have been supplied to the government

institution by a "third party’

This exemption, therefore, only applies to information provided
to the gbﬁernment and not to information which it generates

itself,

(d) The information must be treated consistently in a

confidential manner by the third party
4s can be seen from the description above, the notion of

'confidential information' is potentially very broad, as it is

based on the reiationship established between two parties..
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However, as a result of the limitation provided in. chxs
paragraph. the obligatlon on a government instltutlon to
maintain the information on a confidential basis will only
apply vis~d-vis a third_pafty_who conéistently treats the

information involved in & confidential wanner.

' *Government institutions receiv1ng xnformatlon on_a confidential

b331s from third DaICILS should ensure that the lnrormation is. desiznated

and Labelled as such at the time or receipe, * (The d*rectlves and

gu1delines concernlng information collection act*vltxes by government

institutions are contalned in Chapter 415 of. the Admlnistratlve Policy

Hanual ) A de51gnatlon of conr1dential1tv does not of ltself ensure'
that the 1n:ormat10n is ewempt from access' it will stlll have to be
examined on a case by case basis to see if it quallfles as conrldentlal
information and is treateu consxsteqt y in a counfidential manner.
Government inst*tutlons will have undef thelr concrol at the time of
proclamacion, thlrd party 1nrormac10n wnlch mlght quallfy as confldencial

information. *In orde* to ensure Drotectlon for 1nformation requiriqg

conFldentlal treatment where the status of lnrormatlon recelved berore

uroclamatlnn of the Act is in doubt, government 1nsc1tut1ons shall

consulg tbe aoproprlate thxrd party or partles forthwith, unon receipt

of an access réquest, in order to estanllsn whecher or not the informatlon

is confidential#*.

All copies of information received on a confidential basis
must receive equal protection from disclosure. Where government
departments and agencies transwit copies of-such information to other

federal ooverqment 1not1tut10ns, *the receiv1ng insc4tution shall not

disclose information whlcn it believes may -have been gecelved on a

confidential basis without first consulting with the government

institution that provided the information%.

Material financial loss or gain or prejudice to the competitive position

of a third party: Paragraph 20(1) ()
Paragraph 20(1) {c) of the Act provides chat government

institutions shall refuse to disclose any record requested under the Act

that contains information the disclosure of which could reasonably be
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axpected to_result in material financial loss or gain to, or could
reasonably be expected to prejudice the competitive position of a third
party.

This is a mandatory exemption, based ou an injury test. The.
paragraph appliés to the disclosure of information supplied by or
pertaining to a third party or which could reasonably be expected to
affect any third party in the ways set out in the paragraph. In order
to exempt the information, the government institution must have a
reasonable ekpéctation of (1) waterial financial loss to a third party,
(2) material fimancial gain to a third party or (3) prejudice to the
competitive position of a third party. None of these terms is defined
in the Act but the word_'material’, for example, will have to be
considered as 'significant' or 'important'.

Here, as in paragraph (d), the number of third parties
potentially affected by any ome disclosure of information could be.
large. The information in the record itself should be the basis to
determine which are the third parties likely to be directly affected by
the disclosure and this paragraph should be construed only to apply to
theﬁ. _ _

'The.following are some examples of types of information which
might qualify for an exemption under this paragraph if the injuries
specified in the exemption could reasonably be expected te result:

- information relating to the resource potential of a

‘particular corpofatibn;

- confidential economic evaluations of a corporation such

as those which are filed with regulatory bodies;

'~ reports required to be filed with the government by

manufacturers, for example those relating to design

problems leading to automobile recalls,

Contractual or other negoiiations: Paragraph 20(1){(d)

Paragraph 20(1)(d) of the Act provides that a government
institution shall refuse to disclose any record requested under the Act
that contains information the disclosure of which could reasonably be

expected to interfere with contractual or other negotiations of a third

parly,
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This is a mandatory ekemptioh, based on an_injﬁr?'test,
applied to any third party who could reasoﬁaBl& be expected to be
prejudiced by the disclosure. The naturé of the injury is‘self}explanatory.
In applying the injury test, goﬁernment-iﬁstitutibns.mﬁsfldetefmine
‘whether disclosure of the record(s) requested could feaspﬁably.be'
expected to impair the ability of any third pafty_(likelyltb.be directly
affected by the disclosure) to negotiate in a.ndnnprejudicial:anvironment

whether or not the party is the submitter of the infotmation,

Environmental and product testing: Subsection 20(2); (3) and (&)

Under subsectlon 20(2) a governmenc institution shall not,
pursuant to subsectlon 20(1), refuse to disclose a ‘part of a record if
that part contains the results of product or environmental- testing
carried out by or on behalf of" a government institution. So even if a
record would be exemp¢ §rqh“disleshre under. subsection (i), a government
institution is not pérmittéd to.claim'§2emption'uﬁder subséction 20(1)
for any.part of the record which c0ntains the'rééults of product or
environmental testing carried out By or on béhalf of a government
institutieon, ' a _

However..if:the testing was done-as a service to a person, a
group of persons or an organization other than a govermment institution
and for a fee, subsection ?0(25 does not apply. Thus, for.exémple;'the
provision does not apply to product testing done by the National Research
Council on a comme*c1al bas1s.. The provision also does not apply to
testing done by a third party and ‘submitted to a government instltution,
either on a voluntary or mandatory basis.

Government institutions should note that it is only that part
of the record dealing with the test tesults wvhich is subject to this
subsection and the parct of the record contalnlng the results will have
to be severed from the rest of the record.

Subsection 20(4) provides that the results of product or
environmental testing do not include the resulté of prelimiﬁary_testihg

conducted for the purpose of developing pest'methods.
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When the vesults of product and environmental testing are
dincloaed pursuant to subsection (2}, under subsection 20(3), the
government Institution is required to provide the applicant with a
gritten explanaticn of the methods used in conducting tests, The
requirement to create a new record is provided in order to ensure that
test results, which could be misleading if released on their oW, 4dre
fully explained.

Pisclosure in accordance with subsection 20(2) 1is subject to
third party notification procedures (see sub-article .4.6.9 of this
part). It must be noted, however, that third party representations
subsequent‘té'dotice.of intended disclosure of testing results are
limited to the issue as to whether or not the information in question
constitutes test results carried out by or on behalf of a government
ingtitution, which was not done as a service to person, ete,, other than

a government'instifution and for a fee.

Permissive disclosure

(a) Consent: Subsection 20(5)

Release of information described in subsection 20(1) may be
permitted, 1f the third party to whom the information relates consents
to its disclosure, as'provided'in subsection 20(5). Such consent is
deemed waiver of the requirement that a third party be notified of
intended disclosure pursuant to subsection 28(2),

| This provision is intended to prevent situations where the
institution would be under an obligaﬁioﬁ rot to disclose a record even
if the third party agreed to disclosure, Conmsent of the third party may
be obtained at the time of submission, during iaformal consultation or
in response to the notification of the intent to disclose by the

government institution, *Third party consent to disclose infermation

described in subsection 20(1) shall be obtained by government

institutions in writingk.
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(b) Public intevest: - Subsection 20(6)

Government institutibns'may disclose Any:record,that containg
information described in pa:agraﬁhs,ZO(l)(b)(c)-or {d), if such disclqsure
would be in the public interest as it relates'to public heéith, public -
safety or protection of the environment., Trade secrets, however, may
not be disclbsedfpursuant to this subsection.

_  Disclosure under subsection 20(6) is'permittéd if the ‘government
institution’ determlnes that the publlc interest in disclosura clearly
~outweighs in 1moortance any financial loss or galn ta,. prejudlce to the
competitive position of or interference with contractual or other
negotiations of a third party.

Disclosure in the public interest is discretionary and. therefore
government'institutions must carefully weigh the public'interest'in .
disclosure against the nature and magnitude of the injury che‘third
party ‘is likely to suffer as a result of such a release. In order to
allow an opportunity to the third party te explain the potential_injury_‘
they wonld_suffer if'the information was disclosed, or t0o present their.
case if they believe that the information té be released contains a
trade secret, -the notification‘proéedures described in
sub-article .4.6.9 must be followed, S _

Discretionary disclosure in the publlc interest overr1des all
mandatory exemptlonsrfo; thlrd party information, wlth‘the exception of

trade secrets.

Specification of exemption claim in section 20

7"W‘nen clalmlqg an . exemvtion under sactlon 20 government

institutions shall spec¢fv the pa agranh under which thev are exemntlng

the information.*

L4,6.9 *Third ?arty Intervénfion (Sections 28, 29,_33. 35(é)(¢),
~and 44)%

The Access to Information Act includes a procedure which:
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.= requires government institutions to notify third parties
about whom they hold information pricr to the release of
any such information under the Act; and

- provides such third parties with a right to make

representations to the government institution, the
Infqrmation Commissioner and the courts as to the reasoms
such information should not be disclosed.

The above procedures ﬁust be followed (1) when a government
iustitution intends to disclose a record which may contain information
described in subsection 20(1) pursuaﬁt to a request under the Act, (2)
when the Information Commissioner intends to make a recommendation that
such information be disclosed or (3) when such information is the
subject of proceedings instituted under the Act before the courts._ The
procedures which must be followed by a government institution, and the
rights accorded to the third party, at each of these stages are discussed
below, _

Under subsection 28(1), the third party notification and
intervention rights set out in the Act apply whenever a record containing
inférmation described in subsection 20(1) may be disclosed under the
Act. These rights, therefore, apply where the disclosure of such
information is to be made pursuant to subsection 20(2) or 20(6). The
only éxception to the notification requirements is when the disclosure
is being made putsﬁéﬁt to subsection 20(5) (i.e. where the third party
has consented to the disclosure (subséttian 28¢(2)).

Government institutions are encouraged to contact the third
party informally, if during the initial review of the recdrd(s) requested
they are unceitain whether or not subsection 20(1) applies,.

A flow chart iilustfating the notification and intervention

process 1s contained in Appendix D,

1, Initial Decisfon Making Stage (Section 28)

Third party notification and intervention rights are invoked
under section 28 where the head of a government institution proposes to

to disclose information which he has reason to believe may contain
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“information daspribed'in subsection 20(1). 1tﬂshould be noted, however,
that the vequirements regarding third party notification are only
invoked where a preliminary decision'haé‘beeh-made ro disclose the
informacion. If the insﬁitutioﬁ-incends_to claim an-exeﬁption for third

party information under subsection 20(1), the requf.fementis for third _-

party notification under section 28 will ﬁot'apﬁly.

(a} Requirements for Notificaﬁion Under Subséctidu'ZB(&),

where a government instituﬁion intends to disclose a record

which might contain-informdtioﬁIdescribed in subsection 20(1),

a third party who owns .the information, who supplied it to a

governmert institution or who could reasonably be expected to

be affected by the disclosure -in a way described in

paragraphs 20(1}{¢) or {d) must be notified:

- in writing; and

- within 30 da?s after the access request is received if
the third pafty can be ‘reasonably located'.

The notice should be sent by registered mail to ﬁhe last known

majling adcress of the third party.

Where the record to be disclosed ﬁay contain trade secrets of
a third party (paragréph 20(1)(a)) or confidential information supplied
by a third party (paragraph 20(1)(b}), generally only-ong third party
will be involved and the third party will be easily identiﬁiable.
However, where the disclosure of the record cculd reasonably be expected
to affect a third party im a”way degcribed in paiagréphs 20(1)(c} or.
{(d}, third parﬁies_other-than_the submitter of the information can be
involved. Subsection 28(1) requires that ;llrsﬁch-third pa;ties he

notified of the intended disclosure.

(b) Waiver of Notification Rights. Under subsection 28(2), a

third party may waive the righc to be notified of an intended
disclosure under subsection 28(1), either at the:time the
information was obtained or subsequently. A third party who

has consented to disclosure is deemed to have waived this



yight. Thi:d_party notification rights, thus, will not apply
to a disclosure made under subsection 20(5).  *Government

institutions shall obtain waivers and consent to disclosure

from a third party in writing,*

(c) Contents of the Notice.  Subsection 28(3) provides that

the notice to the third party shall contain the following:
- a.statement that the government institution intends to
rgieése:a record, or part'théredf,_which may contain
information described in subsection 20(1):
- - a deséription of the contents of the record, or part
thereof, which belong to, were supplied by or relate to
“the third party; and
- a statément that the third parcy méy, within 20 days
after the notice is givén, make representations to the
gqvernmeﬁt'institution as to why the record, or part
therecf, in question should not be diéclosed. (See
Appendix D, Model Letter a).

(d) Extension of Time Limits. Under subsection 28(4), an

extension of the 30 day time limit for responding to an access
request, set out 'in section 7, can be extended under section 9
of the Act where third party notification requirements under
section 28 are invoked. The procedures regarding time limit
extensions under section 9 apply to an extension made because

of third party notification. (See article .2.3 of this Part).

(e) Representations by a Third Party. Paragraph 28(5)(a)

requires that a government institution previde a third party

who has been notified of an intended disclosure under sectionm 28
with an opportunity to make representations within 20 days

after notice has been given és to why the record or part

thereof should not be disclosed. These representations are to
be made in writing unless the govérnment institution waives

this requirement (suybsection 28(6)).
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*If no vesponse is recaived from the third party to the

notification within the specified time limits, the government

institution should make a reasonable attempt to establiish

contact with the third'party to determine if it has submitted,

or intends to submit, representations,”

(f) Decision Following Third Party Representatious. &
(Pavagraph 28(5)(b) and subsections 28(7) and (8)) The final

decision of a government institution as tq.whéther or not 6o .

disclose the record or pare thereof following recéfpt-of.third
party representations .is to be made wichiﬁ 30 déys‘of the
notice being given to a third party . (paragraph 28(5)(b)}. As
third party representations ave to be received within 20 days
of notification, a government institution will normally have
10 days to decide whether or not to disclose the record. Thé
third party must be notified of this decision within the

30 day time liwmit.

- Decision to Disclose the Record. (Subsections 28(?) and

(8)) When the government institutien degidés-to disciose
the record, or part thetreof, following receipt of third
party répresentations, the notice to the‘ihird party must
contain a statement - that:

- the third party is entltled to apply to the Federal Court
-~ Trial Division for a review of this decision undgr
'section 44; and |

- access to the record or-ﬁart thereof'will be providéd-to
the person who has reques;ed_it_fofthwiﬁh on cdmplétion-
of 20 days atter ﬁhis‘nﬁticé is given unless the tﬁird
party applies to thé Federal Court for a review of fhg
decision (subsection 28(7)). (See Appendix D, Model
Lecter C). -

In such a 51tuaC1on, a government institution shall not

disclose the record unt*l the 20 day time period for application

to the Feqeral Court has expired. However, if the third party
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does not make such an application, the person who has requested
the record shall be given access to it on the completion of

_the'20 day time period (subsection 28(8)).

(11) -Decision to Exempt the Record. (Paragraphs 7(a) and

28(5) (b)) Where the government institution decides to
claim an exemption for the record, or part thereof,
follcwing receipt of third party representations, notice
of ‘the decision shall be given within 30 days to both the
third party (paragraph 28(5)(b)) and the person who
requested access to the record (paragraph 7(a)). (See
sub-article .2.4.4 of this Part and Appendix D, Model
Letter E).

Proceedings before the Information Commissioner (Section 33 and

paragraph 35(2) (¢)

(a) Notice by Government Institution to Information

Commissjoner. When a government institution claims an exemption

uhder'Subsection 20(1) for a record requested dnder the Act
and the applicant complains to the Information Commissiomer
about the refusal to disclose the fecord, the government
institution is required to notify the Information Commissioner
of any'fhird'pérty which it would have notified if it had

intended to disclose the record. (Section 33).

(b) Notice by the Information Commissioner to a Third Party.

If, as a result of an investigation made under the_Act, the
Information Commissioner intends to recommend to a government
institution that it disclose a record or part thereof which
might contain information described in subsection 20(1), the

' Commissionerfis.required to notify the third parcy concerned

" and, 1f the third party can reasonably be located, is required
to provide the third party with a reasonable opportunity to

make representations to the Comnissioner (paragraph 35(2) (c)).

[
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3. Following Consideration of a Recommendatdon of the Information

Commissioner (Section 29)

Whew, following review of a récpmmeﬁdation b& the Information
‘Commissioner, a governument institutioh'dgcides to disclose a record, or
part thereof, which it has reason to believe might contain information
described in subsection 20(1), the government institution is vequired,
under section 29, to: ' e RN

-~ notify any third party that has been rotified under
subsehcion_ZB(I).brjwduld have been notified under

‘subsection  28(1) at the time of the request 1f the
institution had intended to disclose the record (i.e. any.
third party ﬁo whom the information belongs, who submitted
the information to a government institution or who could
reasonably be expected to be affected by the disclosure
in a way described in paragraph 20(1)(c) or (d)) of the
decision to disclose. The notice shall cﬁntain a statement
that the third party is enticledwunder section 44 to-
apply to the Federal Court - Trial Divisiqﬁ for a review
of the decision within 20 days after potice has beén
given (See Appendix D, Medel Letter H); '

- - notify the persomn who requested Ehg_record of the decision
to disclosg the record._:The_notice shall contain'a
statement that-unless the third party applies to the
.Federal Court for a review of the de;iﬁion_within 20 days
after notice has been given, the persoh who requested the
record will be given acecess to it. (See Appendix D,

Model Letcer ).
The government 1nst1tut1cn shall net disclose the lnrarmation unril the
20 day perlod for filing an application with the Federal Court has
axpired If the third party does not apply to the Court for review
within th15 tlme perlod the government institucion shall provide the
person who “equested the- record with access to 1t on the complet:on of
the 20 day perlod Government 1nscitut10ns are notifled of appllcations

to the Federal Fourt by tne Federal Court._ However, in order to ensure

- 226 -



that no disalpsure occurs ‘when ar appeal has been filed within the time

1imits, but notification is delayed, (government institutions, through

their legal advisor, should obtain confirmation that no application has

been flled).

4, Proceedings Before the Federal Court (Sections 43 and 44)
. (a) " Notification requirements can arise in relation to
proceedings before_the Federal Court - Trial Division in the

following circumstances:

(1) Proceedings Initiated by the applicant or the Information

Commissioner (Section 43)

Where a government institution has refused to disclose a
record on the basis that it is exempt under subsection 20(1)
and the person who requested the record or the Information
Commissioner brings proceedings againsf the government
‘institution in the Federal Court - Trial Division under
sectioﬁs 41 or 42, the government institution is required
under subsection 43(1) to give written notice of the
‘proceedings to any third party which has been notified of
the request.under subsection 28(1) or any third party
which wouid have been notified under subsection.ZS(l) if
the government institution intended to disclose the
record. (See Appendix D, Model Letter J). Under
subsection_43(2), the third party has the right to appear

as a party to the proceedings.

(ii) Proceedings initiated by the Third Party ({Section 44)
A third party who has been notified by a government

institution of an intended disclosure under

paragraph 28(5)(b) or subsection 29(1) may, within 20
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davs after the government institution has given the third
party such notice, apply to the Federal Court = Trial

Division for a revxew of the mattar,

CWhare a government institution recelives notices that a-
third pafty has‘bfought proceadings under section 44, the
govérnment institutibn is requiréd unaer‘seétion A44(2) to
notﬂty forthwith the person whe requested the record in
writing of the fact that the proceedings’ have been.
initiatad. (See Appendix D, Model Letter K). The. .
applicant haS the right to appear as a party to such

proceedings (subséccicn 44(3)).

(b) Orders of the Court (Seétions 49 and Sl) . When the status

of .third barty.information is being considered by the‘Federal
Court - Trial Division, in prbceadings brought unﬁer.the_Act,
the Court will order the information disclosed if it determines
that it is not exempt under seétion ZQ {Bection 49), 1If the
Court determines that the record cOnﬁainé informacion described
in subsection 20(1); and that subéeqfions 20(2), (5) or (6) do
not apply in the circumstances to set.aside_the mandatory
nature of the exemption in subsection 20(1), it will ovrder the

government institution to not disclose the racord (section 51).
L4.6.10  *Advice (section 21)%

Subsectlon 21(1) of the Access to Informatlon Act sets out a

dlscretlonarv class test exemption wnich protects certain classas of
information relating. to the internal deci51on—mak1ng processes of
government the disclosure of which would interfere with the operations
of governﬁeht institutions. The exemption can only be invoked if a
record came into existence less than twenty years prior to the request

for the lnformatlon.
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(a) Advice and recommendations

‘Paragraph 21(1)(a) provides that a government institution may
refuse to disqlose'qhy record that contains advice or recowmendations
developed 5y'or for a gdverhmént institution or a Minister of the Crown.

This discretiona:y'exeﬁptibn encompasses as a class all types
of advicé and:recomﬁeﬁdétions tendered within government institutions at
all levels. -

Protection is offe;éd to.the.decisionmmakiﬁg process in oxder
to maintain'eandour'in the.givihg of advice and recommendations. It is -
intended to retain acébuntability within government institutions where
officials give advice and make recommendations acéording to their best
judgement and those in senior positions are free to follow or reject
them,

There is, of course, some overlap between the terms ‘advice’
and 'recommendations' as used in the exemption. The term 'recommendations'
refers to formal récommén&éﬁibns aboﬁt'qourses of action to be followed
whiqh'are uéually_épécific in naturé'and are proposed mainly in connection
with a pértiéular decision being taken while, on the other hand, the
term ‘advice' refers to less formal suggestions about particular approaches
to take or courses of action to follow. The exemption applies to advice
and recommendations developed by officials at all levels within 2
government institution and by Ministers of ‘the Crown. It also applies
to similar information created for a Minister by his or her staff.

This exemption protects advice and recommendations as a class.
It is based on the concept that the release of such information would
probably be injurious to the decision-making process of the government.
Much advice and many recommendations are of such a nature that release
of this type of information can cause great damage to the ongoing
internal processes within government for obtaining advice and
recommendations. It can have a chilling effect on the candidness of
siuch advice and recommendations, and can lead to reluctance to deal with
difficult questions in an objective fashion., For these reasons, such
information should be protected until there is no likely possibility of

injury or harm resulting from its disclosure,
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However, the following tvpes of intormation, thougn theq WAy

quallfv for'exemvtlon under another DfOVi&an of the Access to.

Inrormatlon Act, would not normallv be considered to qualifv for the

exemption in paragraph 21 (1) (a):

- au1dellnes Lo assmst offlclals or government instltutions

in 1ntarprec1ng 1eglslat10n:or_applylng_discretion

providéd to thém'ﬁnder'an Act of‘Parliamont._ Tor ekample,

the ewemptlon would not apply to rthe guldelines and
directives set out in this manual or to the manual
prepared by the Department of Justice to assist its
lawyers in: 1ntenpreting the Charter -of Rights and
FreedomS' and

- factual informatcion.

(b} Consultations and deliberations

Paragraph Zl(L)fb) p10v1des that a governmant insti tﬁtioh ﬁay 
refuse. to dlsclcse_any record ;hat_contalns an account of COnsultarlons
or deliberations ihvdlving officials or employees of a governmen;
institution, a Minister of the Crown or the staff of a Minister of the
Crown. | ' . o

This discretionary exemption is intended to protect as a class
accounts of consultatidns or deliberétious iﬁvolving 6fficials;'ministers
and ministerial staff. Ifs ﬁrimary purpose is to allew the frank
exchange of views among thesé persons; Examples of revords'édntaihing
information falling into this category would be minutes of meetings and
other memoranda and letters containing information relatlng to such

consultations or deliberations.
{c) Negotiations
Paragraph 21(1l){(c) provides that a government institution may’
refuse to disclose any record that contains positions or plans developed

for the purpose of negotiations carried on or to be carried on by or on

behalf of the Government of Canada and considerations relating thereto.
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. This discrétionary exemption protects as a class the strategies
and tactics employed or contemplated by government imstitutions for the
purpose of negotiations. Such information can be protected from
disclosure eveﬁ'aftEr the'particular-negotiafions have been completed.

- "Positions and plans' vefer to information which may be used
in the course of negotiationé;' 'Considerations' are somewhat broader in
nature, covering information relating to the factors involved in developing
a pa;ticular négotiating position or plan. Ekamples of the type of
information which could be covered by this exemption are the mandate and
fall-back positions developed by government negotiators for the purposes
of'bgrgaiﬁing in relation to labour, financial and commercial contracts.
However,; the exemption covers only those negotiations outside the
federal government and does not apply to such activities when carried on

among government institutioms.

(d) Personnel and administration plans

Pafagraph.ZI(l)(d) provides.that a government institution may
refuse to digclosé any record that contains plans relating to the
management of peréoﬁnel or the administration of a government institution
that have not yet beennfut into operation.

This part of the advicé exemption protects'as a class plans .

.. relating to the interﬁal managément of govérnment instituﬁions, including
such documents as ﬁlans Telating to the re-location or .Teorganization of
goverﬁméﬁt institutions. The provision is temporary for plans which are
impleméﬁted.‘ Once a plan is'put into_dperation, the information
relating to it can no longer be protected under this exemption. It
should be.noted, however, ;hat although the final plan must be released,
the Optipns-whiﬁh were.considered before déciding on the plan need not

be disclosed. Plans which are never implemented can be protected for

the twénty year period provided for in this subsection if injury or harm
to the efficiency of the operations of the institution would result from

disclosure.



Exercise of Diseretion to Waive Exemption

_ Subsection 210 of_theiACcess.to"inOYmaticn;Aht_is a
dis'cretio.nary :_c_lass"_tes; exe_nipti_on. Its parmissi_\}e __é'_spect--is int_encied
to &aﬁper the class apprbaqh:and;;q_pgtmit‘the“disclosure of'fgcbrds_
which might téchnically qualify fqr,gxgmption but the:release'bfiﬁﬁich
would cause no injury or harm. In order to limit the_instaﬁces_in which
this exemption is claimed ;o1those whgte it is necessary, institutions
are required to uhde:take a two stepﬂptodess_When inﬁoking this exemption.

Institutions must:

{a) determlne 1f the information requested qualifles for one

of the classes of advice described 1in the exempclon- and

(b) if it does so, then detérmine whether or not disclosure
of the information will result in injury. or hamm to the

particular internal processes to which it relates,

Determinacion of Lngury or hﬂrm wlthln the adv1ca exemptlon
should be Judged on the basis of the impact of dlsclosure w1ll have on
the institution's ability to carry on similar Lnternal dec;slon-making
processes in the future, Would &isclosu:e make advice or re;omméndations
less caﬁddeand comprehensiﬁe':écnsuitétions'6r'dEIibeféfidné less
frank dest*oy the ablllty of the government to develap and malntaln

tvategles and tactlcs for presant or future negotiatlons, or underm1ne
‘the institution's abiliry to underta&e personnel or admlnistrative
planning? Such determlnations can only be based on the 3pecif1c content
of the adﬁlce, recommenuatlons, account, p051t;0n or plan that has been
requested; the procedures lﬂVOLVEd in the dec1sion~mak1ng process, and
the seﬁsit1v1ty of the_¢nformat10n requesLed. Institutions 5hould take
into account the effect disclosure will have on all steps-in a decision-
making process and not just the irmediate interests involved with the

information itself.



Limitations on exemption
tmitat,

e

‘patragraph 21(2)(a) of the Access to Information Act provides

that subsection 21(l)} does not apply in respect of a record that contains
an account of, or a statement of reasons for, a decision that is made in
thé exercise'of a disqretionary power or an adjudicative function and
that affects the rights of a person.

:-This:paragfabh excludes from the advice exemption, in certain
‘circumstances, the-text of decisions and the account or statement of
reasons supporting those decisions. The decisions involved are of two
kinds.. First, there are those decisions made in the exercise of a
discretionary power. Examples of such decisions are thé awarding of a
grant oxr the funding of a project by the government. Second, there are
decislons made in the exercise of an adjudicative function such as a tax
appeal, unemployment insurance adjustment or personnel grievance. In
both types of decisions, the exercise of discretionary power must affect
the rights of a peréon. The exclusion applies only to the actual
decision itself and the statement or account of reasons supporting it
but not to information relating to the process or to the considerations
which formed the basis of the reasons supporting the decision.

Paragraph 21{2){b) of the Access to Information Act provides

that subsection 21(1) does not apply in respect of a record that contains
.a report prepared by a consultant or adviser who was not, at the time
the rgport-was prepared, an bfficer or employee of a govérnment institucion
or a member of the staff of a Minister of the Crown.

The reports of consultants and advisers not employéd by the
government are excluded from protection because such individuals or
firms are contracted to work outside the normal governmental process on

a fee hagis for wark done.

Specification of exemption under section 21

*When claiming an exemption under section 21, government

institutions shall specify the paragraph under which they are exempting

the information.*
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JAL6.11 *Testing procedures (section 22)%

Section 22 of the Access to InfarmaC1on Act- provides chac a-

government institution may refuse to dlsulose-any record that contains
1nf0rmat10n relating to tebtlng ot audltlng procedures or technique4 or
details of specific. tests to be given or audits to be conducted 1f such
dlsclOSure would prejudice the use or_rasults ofrparticular tests or
audits. _ _ - - : _
This is a discretionary exemphioh which prﬁvidesjprotection
for proéédures and_techﬁidués involved'1n”tes;ing13nd audi;ing, and for
details‘relating_to specific tests or agdits_about tO;bé_given ot
conducted when au injury to these 6pératidﬁs is invelved. Injury is
based on prejudice to the use or. results of a partlcular test on- audit.
In other words, the informatlon is protected where the dlsclosure poues
a danger Lo the employlng of simllar tests or audits in the :uture or
makes posslble the lnvalldatlon of the results_of specific tests about
to be given or audlts about to be conducced ‘

The terms Ttest :and audit‘ are intenaeu to be lnterpreted
broadly_to cover a wide variety of actlv;ties_undertaken.by the federal
governmght in regﬁrd Soth_to its'own_iﬁstituﬁiqns and in the private .
sector (é.g. enviionmen;al testiﬁg; laﬁgﬁage'ﬁésting, personnel audits, .
finantial audits etc. Y. The exemptlon applles to testing and audltlng
carried out bv both federal 1nst1tut10ns and consultants and contractors.
This sectlon does not however, prov1de an exemption Eor Lhe results of

Cests or audlts. (Government 1nstitucions Qhould not: exemnt lnformation

on previous. tests or audits unless the same procedures are to be. used in

future ooeratlons ) Addltlonal guidance as. to che release of the

results of eqv1ronmental and product testing 15 provided in

sub-arcicle .4.6, 8 Thlra party informatlon
4.6,12 #Solicitor=client p?iviiege (section 23)%

Section 23 of the Accesc to Information Act prov1deg that a

goverament institution may re‘use to disclose any Tecord ‘that contains

information that is sub;act to solicitcr client privilege.‘
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"This discretionary exemption ensures that communications
potween & govéruiment institution and its solicitors are protected to the
same exteﬁtﬁas_is'legal_advice in the private sector. The privilege
also”EKtende’te-matErials'prepared by or for the solicitor expressly for
 the' purpose of providing ‘advice or presentlng a case in court.

Government institutions should consult theiy legal adv1sor

Qridr Lo invoking solicxtor—cllent prlvilege in order to determine if

the information is in’ fact privileged and also before disclosing such

1nformation in order to ascertain if the dlsclosure could 1ngure ‘the

government 5. legal procedures or p031tions. This exemptlon should be

used when the dlsclosure of information could:

{a) circumvent the normal process of discovery in cases

presently before the courts; or

(b) prejudice the government's legal positiom in present or

future litigetion or negotiation; or

{¢) impede the ability of governmeﬁt institutions to

eommunicafe'fully'and frankly with their legal advisors.
A 6,13 *Sratutory prohibitions (section 24}%

Subsection 24(1) of the Access to Informatlon Act prov1des

that a government institutlon shall refuse to disclose any record that
contains 1nformacion che disclosure of which is restricted by or pursuant
to any provxslon Set out in Schedule 11 of the Act.

This is a mandatory exemption which 1ncorporates within the

Access to Informeticn Act those specific prohibitions against disclosure

included in other statutes. These are llsted in Schedule Ii. When a
government 1nstitution is invoklng the section 24 exemptlon, it will

have to make a determlnaLion as to whether the information being requested

is the same 1nformation protecteq by the statutory provision.

The Access to Information Act takes precedence over all other

'prohibitions against the disclosure of information which exist in

federal statutes or regulations other than those listed in Schedule IX
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of the Act., Thus, if the information protected under some other gtatutory
prohibition is to be orotected pursuanc to a request under the Acoass Lo

Information Act,. 1t AuSt, be brought within one of the other ehempciona

in the Act, Thls 1nterpr etation.is basod on che fact that the Access to

Information Act is a statute of general appllcation,‘ 1t applies regardless

whether the provlslon contalning the prohibition was. enacted prior or

subsequently to the Access to Information Act._

Subsectlon 24( ) provides for a rev1ew of these prohlbltlons '
by the Parliamentary commlttee de31gnated under section 75 of the Act.!
The committee is 1nstruoced to. report W1thin three vears whether and to
what extent the statutory prohibltlons listed in the Schedule are

necessary,
.4.6.14  *Informarion to be published (section 26)*

Section 26 of the Accass to Inrormatlon Act provides thac a

government institucion may refuse to dlsclose any. record or any part
thereof if the head of the 1nst1tut10n belleves on reasonable groundL
that the material in the record or part thereof wlll be publisned by a
government 1ns:1tutlon, ageuc of the Government of Lauada or Minister of
the Crown w1thln ninety days after the reuuest is made or within such
further pericd of time as may be necessary for printing or translating
the material for the purpose of printing it. _ B

This 15 a dlscretlonarv exemptlon whlch permits government
institutions to rntaln some control over manuscr;pts and other materials
for whlch thay may wish prlorlty rlghts to - publicatlon. The . prOVlsiQn |
simply defers release of the 1nformatlon uncll publlcatlon occurs. The
exemption is also 1ntendad to deal with those types of government
documents which are requlrnd to be publxsned and tabled in Patllament.
Tt orotects Parllament s rloht to be made aware of certaln matters flrst
and ensures that 1nformac1on which must be publlshed in the public
interest will be made avallable to all at the same time and in both
official languages. o

In order for a L3cord to quallfy for this euemption, the ‘head
of an 1nst1rut10n must’ ‘believe on reaqonable grounds that the particuldr

materlal whlch has been raquesced will be puolished within’ ninety days -
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or Suchgfurther time as will facilitate translation and printing. Such
~‘reasonﬂble grounds' would normally be a legal requirement to publish
the recprd_or a publication plan with target dates prepared prior to the
recelpt of ;ha.relevant access request. Publication must be by a
goverument institution or by an agent acting on behalf of the government
pursuént,to a contract, or_by a Minister of the Crown. Publication by
the privape sector would not qualify for this exemption.

‘The provision :is intended only to provide protection on a

short~term basis and . is based on normal and reasonable time limits for

the publication process.  #1f there is no. certainty that the wmaterial

will be published within a reasonable time beyond the ninety day limit,

institutions shall make the information available to the applicant.*

h.6015 *Transitional provision (section 27)*

Section 27 of the Access to Information Act provides that a

government institution may refuse to disclose any record;

(a) during the first year after the coming into force of the
~ Act, in the case of a record that was in existence more than

three years before 1983;

"(b) -during the second year after the coming into force of the
Act, in the case of a record that was in existence more than

‘five years before 1983; and

(¢) during the third year after the coming into force of the
Act, in the case of a record that was in existence more than
five years before 1983 where, in the opinion of the
" head of the institution, to comply with a request for the
“record would unreasonably jinterfere with the operations of the

government institution.

In simplified form, the transition clause means that:



(a) from - 1983 ‘to '1984,*acceé53to records’

ereated prior to 1980 ma¥ be denied;

(b) from - - 1984 to 1988, accesd to recnrdé
created prior to - . 1078 may be denied;

{¢) from . . 1985 to’ - : 1986, access to reccrds-
created priof to ¢ . 1978 may . be denled 1f complying with

a request for'a record would unreasonably interfere with the

operations of a government institutiony

From . - 1986, for all records subject to the Accass to

Information Act, no basis would exist for exempting records under the

transitional provision.

~This section provides,g§vetnméhc inStitutionS'with a
discretionary period of-gface_to adjﬁst'iﬁternal procedures'td-acchmcdate
to the requitemehts'of the Act and'to'phéSé in its operation. It is
particularl?'aimed.at'requests for large;quaﬁtities of older records
which may be ﬁbo?ly organized and difficult to review. However, it is
necaessary fbr institutions to use some discretion in invoking the .
transitional prbvision. Where a request concerns records which may fall

within the t;ansitioﬁal provision and the information is Easily'locaced

and produced, th§ ﬁeQueét éﬁould be processed. (The trahsiti@hal

provision should only be invoked when a request is of such @ nature that

it would cause disruvtion of the normal operations of an institution to

process it,)

~ 238 -



Part iI

5 Review of decisions under the Access to Information Act

LY *General principles*

The Accaess to Information Act provides for a. two tiered system
of 1eview of decisions made under the Act, The first stage 1s complaint
to the Information Commissioner, an 1ndiv1dual with the power of an

onbudsman. The second is appeal to the Federal Court - Trial Division.
5.2 *Purposa*

The . purpoee of this section is to assist in the interprecation
of those provisions relating t¢ the powers of the Information Commigsioner
and the Court and to dlSCUSS the nature of the remedy available at each

level of appeal. -

.5.3 *Review by the Information Commissioner (sections 30-40)*

(a) Complaints

Subsection 30(1} of the Act provides that the following
matters may be the subject of a complaint to the Information Cowmissioner:

- denial of a réquest for access;

- the amount of fees charged under section 11;

- extansion of time Iimits for respomse to a request upder
section 9;

- the official language in which access is provlded under
suhsection 12(2);

- = the length of time taken to translate a tecord into the

official language preferred by the applicant under

-subseétibn 12(2);

- 'énj publicéticns or bulletins referred to in section 5:
and _
- any other matter relating to requesting or obtaining

access to records,
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Complaints regarding any of these watters may be brought by an appiicant
or his or her-répresentative (see subsection 30(2)).  As well,
Information Commigsioner may initiate an investigation:ihto any mattaer
elatlng to requestlng or abtalﬁing access to records under the Act, 1if
satisfied that there are reasonable grounds for doing: so (see
subsgction 30(3)). This means-that‘the-Information.Commissloner is free
to act without a complaint being lodged, 1f a tatter comeés to his or her
attention and there are reasomable grounds to'béiieve-thét-in could form
the basis for aicompléint. It should be noted that a complaint relating
to a publication or bulletin may be brought by any person ot initiated 
by the Commissioner regardless of whether or not a request for access
has been made under the Act,

‘Normally, cowplaints to the Information:Commissioner'are
required to be.made in writing but this_requirement.méy be waived by the
Commissioner. A complaint relating to-a request for access to a record
{(i.e. refusal of access, fees, tine exten51ons ‘or language) must be
lodged with the Coumissioner within one. year from the time that the
| particular request concerned was received by thE'gOvernment institution

to which it was sent by the applicant (see section 31).

{b) Investigations

Subsection 36(1) provides that the informatibn Commissioner

has, under the Access to Information Act, the following povwers in
relation to carrying out investigations:

-~ to summon persons and' compel them to give evidence;

- Lo compel the production of documents; . '

- to admiﬂister oaths; .

- to receive evidence;

- to enter premises occupied by a government {nstitutionj

- _ to converse in private with any person in such premises;

and _ _
- ' to examine or make copies of.any recordé rélated to an

investigation.
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Government institutions must provide to the Information
Conmissioner For examinatlon any record requested by the Commissioner,
except a céhfidéhcé of the Queen's Privy Council (i.e. Cabinet confidences,
see sub-section 36(2)), MNo access is provided to this type of record
because section 69 of the Act excludes such records from the 1eglslat10n.
Section .3 of this Part discusses which types of records quallfy as
Cabinet” confidences. The Information Commissioner's right to examine
lecords extends to persons working on behalf of or under the direction
of the Commissioner.

_ The Information Comm1531oner has 10 days in whlch to return
any documents produced by a government instltutlon for axamlnation, if
the institution requests thelr return, The Comm1551oner can, however,
compel the production of any document agaln if it is deemed necessary to
an investlgation (see ‘subsection 36(5)).

In order to ensure proper security arrangements for information
required pursuant to an 1nvestigat10n, section 61 of the Act prov1des
that the Information Commissioner and every person actlng on behalf or
undel.that off1c1al s direction in any investigation shall, in gaining
access to and using any information required in the investigation,
satisfy an§'security requiréments appiicable to, and take any oaths of
secrecy reguired to be taken by persons who normally have access to and
use therinformation. : _

' Pr101 to- commenc1ng an investigation, the Information
Commlssioner must Ainform the head of the government institution
concern ed of - hlS or her intention to carry out an investigation and of
the substance of the complaint (see section 32). Subsection 35(2)
ensures_that government_lnstltutlons will be given a reasonable
oppoftunity-fb_ﬁéke fepresentations'to the Information Commissioner in
the course 6f-an.inveétigation:as will the person who lodged the
complaint and, where appllcable, any third party who is involved in the
complalnt action Third party representation and notification
procedures relatlng to an investigation by the Information Commissioner
(see section 33 and subsectlons 35(2), 37(2) and 37(4) (b)) are discussed
in detail in ubwaiticle +4.6.9 of this Part, All investigations by- the

Commissioner must be conducted in prlvate and no party is entitled, as a
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right, to be ptesent during,‘to have access to,. or to comment on
representatlons nade by another party involved in. the cowplaint (see
section 35) Any person summoned to appear before the Information
Comm1531onar is, at the Comm1531oner s discretion, eatitled to recaive
‘witness fees and allowances s;m;lar to-thQsarparmitted.for attendance in
the Federal Court (see subsection_BG(é)).

Evidence that an employeé of a government imstitution or any
other person involved in the complaiﬁt giﬁgs_in the course of aﬁ
investigétidn is not admissible as evidence against the emplojee_or
person in a court or. any other proceadlng ewcept in & proéecution for an

offence under sectlon 122 of the. Crlmlnal Code (false statements in

awtrawjud1c1al hearlngs), in a prosecutlon for an offence under thls

dct, in a rev1ew ‘before the Gourt under this Act or in an appeal resultlng
from sucn review (see subsection 36(3)). Government employees should

not impede in any way an 1nve5t103f10n by the Information Commlssioner.
Section 67 of the det. prov1des that such obstruction of the Comm1351oaer_
or his_orAhér delegates in the performance of dut*es and ;unckﬁons under
the Adt is an offence and subgecc, upen Sulipary conv1ct10n, :o ‘2 fine

not to exceed $1000.00,
{¢} Findings and recommendations

Subsection 37(1) of the Access of Informatfon Act provides -

that, when the Informatlon Comm1351oner ‘has investlgated a complalnt and
finds that it has merlt, che Comm1531oner must report CO the head of the
government. 1nst1tut1on that has the recorq under its control concarnlng
the findings of the 1nvest1gat1on and any recommendatlons resulting from
it (see paragraph 37(1)(a)). This report is flrst made to the head of
the institution in order that that individual will have an opportunity
to take any appropriate action resulting from the recommendations to
meet the complaint. This raport may-élso include’a'fequesﬁ by the
Commissioner that the instiﬁﬁtibn’nbtify'him or her within a specified
time of any action taken or proposed to be taken to iﬁpiemént the
recomsendations made in the report or, if no action is to be ‘taken by

the instituctiom, the reasons for this decision (see paragraph 37(1)(b))
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4 similar processuépplies where the Information Commissioner initiates
an investigatiqn and finds that the reasons for having done so are
well-founded, '

' Where an institu;ion notifies the Information Commissioner
that access is to be given to a record or part of it, the institution
shali, if no third party notification is involved, forthwith give access
(see subsection 37(4)).. Similarly, if an institution notifies the
Commissioﬁer that it will meet any other matter of complaint (i.e. fees,
time extensions, language etc.), it shall forthwith carry out remedial
actioﬁ.

In all instances the Information Commissioner is bound to
report to the complainant concerning the results of his or her
inuestigatidh but where a time limit has been specified for an institution
to report_oﬁ compliancefwith the recommendations resulting from aﬁ
invésfigation, the Commissioner may unot report to the complainant until
the notification périod has expired (see subsection 37(2)). However,
after expiration cf the time limit, if the institution does not comply
with the recommendations or itg response is, in the view of the
Commissioner, inadequate, inappropriate or will not be taken in a
reasonable time, the Commissioner must include in the report to the
coﬁplaiﬁant his or her findings anrd recommendations, the response of the
institution to these and may include in such report any commenis he or
she sees fit ‘on the matter under consideration (ses subsection 37(3)).

It is important to note that the Information Commissioner has

the powers of an ombudswan. This official can, for instance, recommend

that’ a complainant be given access to a record but cannot order the

government institutjon to provide access. The Commissioner's power

derives from a mandate to fully investigate a matter and teo make
recommendations for the resolution of a complaint which are fair and
imﬁaftiai. Further, if the recommendation is that access be given and
the institution refuses, the Commissioner may advise the complainant to
apply to the Federal Court for a review of the matter; may, with the
compléinant“s consent, apply for such a review; may represent the
complainant or may appear as a party to the review. Moreover, the

Commissioner can report to Parliament when the head of a government
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inscitution does not comply witﬁ'his o;'her recommendanions.' Thiérmay

be done at any time, in a special report when the Information Cowmissioner
considers the matter invelved is of an urgeat, important or serious

nature (see section 39) or refelence may be includcd in the annual

report to Parllament required of this official under section 38 of the
Act. o ; .

Investigation, report:and recommendation by.the;lnférmation
Commissioner is the-only level-of:appeal forlall-matcers.3tcept the
refusal of a request for accéss.- However, where an institution refuses
to comply with the recommendatlon of the Commissioner to give access to
a record, the Commissioner -is. reqULred ko inform the comulalnant of his
or her right to apply to the-Federal Court ~ Trial Division for further

review of the matter (see subsection 3?(5)).
5.4 *Review by the Federal Court (sectioﬁs-41-53)*

when the Information Comm1351oner $ - iHVEStlgatlon is complete,
a person. who has not obtained access . to a record requested under the Act
has the right to apply to the Federal Cpurt-—.Trial Division for a
review of the matter (see seétion-%l). As nqced above, this review may
occur only when a head of a governhent institution has refused access to
a record requested under thée Act: The Act does not provide for review
by the Court of complaints about other matters which'arise under the
Act, such as fees and ‘time limits. WNormally, an applicant must make an
appeal w1th1n 45 days afLer the resules of the investigat1on by tha
lnformatlon Comm1381oner have been reported to hlm or her.. An appllcatlon
to the Federal Court- Trlal DlVlSlon is to be ‘heard and determined in a
summary way (see sectlon 65)

The Inrormatlon COmmlSSlCﬂeL also may applv to the Federal
Court for review of a decision to-rexuse,aqcess.-provided the Commissioner
first obtains the consent of the person who.requested the record, In
addition; the Comm1551oner may appear as a party in any case brought
under the Act and may represent an aoplicant for a record who has

initiated proceedings before the Court (see section 423,
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Any third party about which the government holds information
ro which the exemption in subsection 20(1) may apply also has the right
to initiate proceedings in the Federal Court to prevent disclosﬁre of
the information, TAny such third parcy has the right to appeér as a
party in a case initiatgd by the applicant or Information Commissioner
regarding a decision to withhold a record under subsection 20(1) (see
section 44 and sub-article .4.6.9 of this Part),

‘During proceedings brought under the Access to Information

Act, the Court has the power to examine all records except Cabinet
confidences (see section 46). As explained above, the Act does not
apply to this type of record (see section .3 above)., To ensure the
confidentiality of information which is the subject of proceedings
before the Court.'and”other'sensitive'informaticn produced during such
procegdings, the Court may conduct hearings in private and receive
representations ex Earte (see subsection 47(1)). The Court mav disclose
to any appropfiate authority informatiqn relating to the Commission of
an offence against any law of Canada or a province on the part of any
officer or employee of a government inmstitution, if in its opinion
evidence exists of such an offence (see subsection 47(2)). 1In.cases
arising under the Act concerning review of refusal of access, the burden
of proof regarding a decision to refuse access, always rests with the
government institution (see section 48).

The type of review which the Court is authorized to conduct in

a case broughit under bphe Access to Information Act depends on the

exemption which has been claimed. 1In the case of denials of access
based on the following exemptions the Court may undertake a de nove

review of the deacision:

{a) section 13 - information obtained in confidence from

another government or international organization;

(b) paragraphs 16(1)(a) and (b) -~ law enforcement information
collected or obtained by specified investigative bodies and

investigative techniques and plans;



(2) subsection 16(2)”“ infdrmationuwhich_WOuld'faéilitate_the

‘commission of an oifence;

(d) subsection 16(3) = information obtained or-prepared by

the RCMP when performing its provincial policing role;

(e) sectiou 17 = information the release of ‘which would

- threaten the safety of -individuals; .

(£) paragraph 18(a) - proprietary:information belonging to

the Government of Canadaj

- {g) vparagraphs 18(b) and‘(c} - prejudice the competitive

position of a government institution or scientific research by

a govarnment employee;

(h)

_section 19 - personal information;

(1) subsection 20(1) - trade secrets and confidential

information of a third party; and prejudice to competitive

position or the nagotiartiomns of a third party;

(5

(k)

o

(w)

De novo review.

issue; that is whether gr

section

section

section

section

21

22

23

£
=~

wmeans that

i

i

advice}
testing procedures and audits;

solicitor-client privilege;

~ statutory preohibitions.

the

noe

it, on hearing the applicant,

Court will examine the merits of the
the éxemption applies to the record before

the government institution and, where

appropridte, ady'phird‘party involved.. CIf the Cburt decides that‘cha

exemption applies to che record, the record will not be released {see
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section 51). If the Court concludes that the exemption does not apply,
it will_ordgr_the head of the institution to release the record (see
section 49).

However, if the denial of access is based on the following

exemptions:

(a) section 14 - injury to the conduct of federal~provincial

affairs;

(b) section 15 - injury to international affairs, defence and

security;

(¢)  paragraphs 16(1)(c) and (d) - injury to law enforcement,
the conduct of investigations or the security of penal

institutions;

(d) paragraph 18(d) - injury to the financial interests of

the Government of Canada or its ability to manage the economy.

the court is limited to a determination of whether or not the head of
the government institution had 'reasonable grounds' for its decision to
withhold a record. Thus, it can_only order the record released where it
finds that reasonable grounds for the decision do not exist., Otherwise,
the decision of the head of the govefnment institution to withheold the

record will be upheld (see section 50).
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Part II

Appendix A

Schedule I - Accéss fo Information Act

Goverﬁment Institutions aﬁd Heads of Institﬁtibns

(To be distributed at a later date.)
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.0
c.h
CANADA
: . : : (T.8. Reg
PRIVY COUNCIL + CONSEIL PRIVE ST
' {Hec. du GTh

HIS EXCELLENCY THE GOVERNOR GENERAL IN COUNCIL, ou the
recommendation of the Minister of Justice and the Treasury Boafd, pursuant
to subsection 77(1) of the Access to Information Act®, is pleased hereby

to make the ausnexed regulations respecting access to information.

%5.C. 1980-81-82, c. 111
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REGULATIONS RESPECTING ACCESS TO INFORNATION

Rl e . S L

i. These RDEulntions may be cited as the Access to Information
R_gul&tigﬂﬁ'

Interpretation

2« In thesa Rggglatlons,

**Access to Information Requesi Porm'® means the form prescribed
by the designated Minisiter pursuant to paragraph TO{1)(b) of
the Act for ihe purpose of reguesting access to records under
the confrol of a goverament ins+titution;

LIS 4

.‘A.C.t

means the Access _to Information Act;

appropriate oXflcer "’ means the offlcer of a government
institution whose title and address is published prursuant ta
parograph 5(l}(d} of the Acta

 mximiteilon on Production of Records

3s For the *M505e of subsection 4(3) of the Acty; a record
that does riot exizi but cean be produced from a machine readable
record under fbg conirol of a goverament instituiion need not be
produced where = e'prédpcfion thereof would Gnreasonably
interfere wiin tha'operatlons qf the insiitutions

Procedures

« (1) A requast for access %o a record under the Act shall be
made by completing an Access to Informatlion Regmnest Form aund
forwardingithe_Form, toge ther with the required application feey
to the appropriate officer.

(2)-Nﬁtﬁlfhstdndlng“Subsbction {1}y where a written reguest
that vrovides sufficient detall to enable a government
institutlon to identify & record uader its conirol is received;
the head of the Insiitution may walve the requirement for the
Access to Informaiion Reguest Form,



S5« Whers acceas to a record 1s to be given-to a4 person undenpn
the Act, the head of the government Institution that has control
of the record shall, whEre'&pprOPriata, ferthwith lnform the
person ' .

(&} that the record may be examlined by that person ln order tg
save the cost of reproducition of the recordj .

(b) ihﬁt the person may speclfy that_hg reguires only?cgntain
parts of the record to be reprodusad;

(c) of any amount required to be. p&ld as a deposit before the
sear=p or production of the record is undertaken or the recoard
ls prepared for disclosure;

(d) of the estimated total cost of the.senrch”fnr thie record
and preparation of the record for disclosure; and

(e¢) of any amount required to bhe paid'befoéé_access ls given

to the record Including the cost ¢f productlon or
reproduc iloa.. '

Iransiex 03 Reguest

6a (1) The head of a govarnment institution may, within 15
daya after a2 request for access 1o a record is recelved by the
inszitutiony transfer the request to. agother governmant
institution as provided in sSubsecticn 8(!)} of the Acty on
coadition that the head of the oihex government institutien’
consents to process the request within the tine limit set out for
such a request in the Acte ‘ ' : '

{2} A requgst that has Yreen transferred under subsection (1)
shall not be traasferred to a third government institutxona

EFe =}

7« (1) Subject to subsection 11(6) of the Act; a person who
makes a request for acceqs t0 a record shall pay ‘ :

{(a) an application fee of $5 at the ftime the reguest ls madej
and . o ' A

(b) where applicable, a fee for reproduction oif the record or
part thereof to be caleculated 1n the following manneri
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“{1) for photocopylng a page wilth dimenslions of ﬁot morea
than 21-.5 cm hy‘SS.S Cmy 50.25 per page,
(Li) “for mlcroiiche duplicntlon, non—silver; %.40 per
'flChBQ .

‘1113 fo 16 un microfilm duplicationy non—silver; 312 per
305 m roll,

'(lV)ffor 35 mm microfilm duplications ﬁbnqsllver, 214 pex
“30.5 m roll,

{v) for microform to paper duplication, 30.25 pexr pagey
and - : :

(vi) for magnetic tnpe tomtape duplication; %25 per 731.5 m
reel.

(2) Where the record requesied pursuant to subsection (1) 1s a
non—computeriz ed record, the head of the government Ilnstitutlon
mayy ilpn addition %o the fee prescribed by paragraph (1)(&),
requlre payment in the amount of $2.50 per person per guarter
hour for every howur in excess of five hours that 18 spent by any
person on Search ezod preparations

(3)'Whﬁre_thé'reaord'bequesied pursuant to subsection (1) is
produced from =2 =schine readable record, the head 0Z the
governmnent lasztituilon may, in additloa to any other fees,
require payment Xor the cost of production and programwming
calculated in The Following aaanner!

{a2) $16.50 per minute for the cost of the central
processor - 2aZ 21l locally ettached devices; and

(b) 35 pexr person per gquarter hour for time spent on
progranminogz 2~ compulers

tp-
7]
Ut

B. (1) Yhere a person is given nccess to a rszcord or part
thereof under the conirol of a government Institutions the head
of *he lnsiitution may require that the person be glven an
opportunity to examine*'the record o2r part Ythereof, rather than a
copy of the record or pert thereof, i, in his opinion,

{a) the record or part thereof is so lengthy that reproducticn

of the record or part thereonf would unreasonably lantexrfere
with the operations of the institution; or
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(») the record oxr part. thereof ig in a form that does not
read;ty Lead itsel: to repvoduction.

{2) VYhare = perhon is glven uccess to n racord undep the'
control of o gOVGrnmenf instltutxonv the heart of the instltution
may require that the person be given s copy of the recordy rather
than an opportunity to_ﬂxamina ity 1£, in,hls oplnlony.

‘{a) the record forms a dlsclosable part of a record Ior vhich
disclosure may otherwise be reiused undex the Awt and from
which it cannot reasouably be sevaered Lor exaﬂlnntlon, or

{b) the record is in a form th&t does not re&dlly lend ltsati
to examxnatioua

(3) Where acaess to a record under the control of = governmant
institutlon 1ig given in the form of an opporiuniily to exnmlna tha
record, the head of the government lonstitudion shall

{a) provide ressonable facllitlies fér'tha eﬁamlnatiéﬁ; and
{b) set a tine for the eiaﬁipation th@t is counvenlent hoth for

the institution and the persons

(%) Tha head of a governaeut lnstitution shall not give a
person whc Feguesiys access to any record access theresto until
that person has Seid any fes orx other amount or p&vt thereof
required to be ~$Ld under the Act and these Revulat;ons in
respect of thet reguest.

Investigative deleg

257 é&+;va bodias for tha- pubpose of. par&araph
“e AcT are the investigative bodles set out in
These Regulstions.

ge. The i.ﬂv
Le{1}a) o t
Schedule I to

i0. The blaa;és of 1nvésaigmtlbns fsr tha purpose oi'paragraph
1604Mc} of ithe Act are the classes of investigatlons set out 1n
Schedule II o these Regulat;ons. :



SCHEDULE I

{s. 9)

Investigative Bodies

. Canada Ports Corporation Police and Security,

‘Department. of Transport

‘Canadian Forces Military Police

Director of ‘Investigation and Research,
Department of Consumer and Corporate Affairs

Intelligence Division, :
Department of National Revenue (Customs and Excise)

Preventive Security Division, Securities Branch,
Canadian Penitentiary Service

Royal Canadian Mounted Police

Special Investigations Division,
Department of Naticnal Revenue (Taxation)

Special'lnvestigations Unit,
Department of National Defence
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SCHEDULE I

(s._10)

Classes of Investluations

le Investigations by a Fact Finding Board established by the
Department of Traaspori to lnvastigute alr tr&iilc control wherg
1t has been alleged that owlng to a system defidclehcy

(d) fllghf safetly may havé'beéﬂ.déop&fdizeﬂ:'or

(b} less than the mlnlmum required sepuration bo1Ween alrcraft
may have existodes ST - :

2a Investigations by & FLivbt Service Stﬁf‘on Ravlew Commitfee
established by the Dppartment of Transgort to inveatlg&te
reported occcurrences relat;ng to av;ntionrsafety where

(a) procedures or actions or s lack thereof,

(b} sysiems failure; or

(c) o¥her causes

have brought the rellabllxty of a Flight Service Statlon or the
Flight Service Station System into questzonc

3. Canadian Forces flight safety accident invesilgations other
ihan those conducted in the form of a board of inquiby or Sunmary
Llnovestigation under the National Defence Acte

4. Investigations by or under the authority of the Canadlan
Forces Fire Marshall for the purpose of determlning the cause of
a fire, wother than those c¢onducted in the form of a board of
Lnquiry or sumnmary investigatlon under the Natlonal Defence Acta
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1982-1077

EXPLANATORY NOTE

(this note.is not part of the Regulations, but is intended
only foxr information purposes.)

These Regulations establish procedures for providing
access to records under the control of government
institutions. :
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Appendix €

Model Letters and-Flowchérté:Related'tb'Aécéés Requests Under

the Access to Information Act

Notification Requirements and Time Limits Undetr the Access to

Information Act

Decisions Required for Processing Access Requests

Exemption Application Procedures

Model Letters:
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S

RECIPIENT

NOTIFICATION REQUIREMENTS AND TIME LIMITS UNDER THE ACCESS TO INFORMATION ACT

STATUTORY PROVISION

CRITICAL DATE

PLRPOSE

| e
APPLIUANT

Responwe 40 1 feguasts w7
Transter ol rosquese: +.8
o tepsan al tan liems, w901

ot ettty L deposit rtauirementy
L Regn

Inteadest disclosa e ot (ed pasty into,:
s 2t

Hoes ommenbed dischusaie by inla.
cuommtwoner: 20N
Repon fo complyiran 300

Rignt ot teview: w378

Soty of ¢uutd reveew oy third parg:
A h

30 Ay tunr reeepl of Yompieie tedtieat
18 v v itom reeeipr i centpiely reavest
30 eduy s Pinm feeipt of Jomplen todwest
L pon detenusnimy that aceess <hall by given
20 Jai s Lo nolice given 19 Thied party
uwhder v 281 S abl

Witlin time himat specetivd by inlo.
CUMMISSDRCT'S S punt

Upan vapgiration ol time given 1ng notiee
ander 37 Hichy

NIA

Portawih un being given aotice vl
federat court revicw

Liguernme nt 1act, to tndicate whoether ot nok aceess i o be gleen,
Luvernmeniinse. L inticiy aasiel 103k, stk “greater inte i’
Guvethment wst. w indicale ume ealeasion,

Guvernment inst. 1o ndicate cost Lsamales, requized depouts and
neans of rediiving Costs,

Giovernment Inxt, 1 1ndicatt that disclusare 1v watended, unless
third party reaudsts federal count eeview.

Gavernment 0. to indicate compliance with oy, commisauavr’s
recermmendation (o disclese, unless a third pasty reauests federal
SOUL feeRte,

Informanosscommisioner to report results of investigation.
Infunnatiwn coimmeastoner o notity pplicant otright of revew by
tederal court wier gov'L imsd. 2ives no Aolee of intzaded aceess.

Guaverament insutution o notay anplicant that a thisd pacry was
Applivd Tor fevies o) intended disclosues.

THERD P AR TH S

Sutice ot intended diwvwre: 28D

Devivion after third pany reprewniason
~ 283 b, 3. 280 FY

[Jecivion altes revummeadslan by
Mg ian CONMsNanes 2 2801

Heport to thud party ~ 30l

Note ol appeal to tedersl vourts A3t

10 davs ot eecidt ol complete feguest
30 doy s from aetree uader 1. 338 LN
Wathin fme spevitied by ale, Jemm.

fepory siader 2 END

L'pun vrypiration wi tizne civen 197 pute
uader 3T ENDE

1 onhw ik upun sutkee of 2ppeat wader
~dlurad?

Guvernmoent anst, to notily third party or 7y4d parties of intended
disclususe.

Governmunl anst. (o nouly thard party of decision,
Cuverament Inst. 10 ponify third pary o parties of inventien o
Jisciow on the recommueadation ot infe. comm.

Imtormantion vommusioner 10 wepnrt result of investiganon 1o third
[

Guverament wad. to pobiy soy theed petiy of 2ppeal by applant
w the courl.

GOVERNMI ST
INSTETLTHON

Narthoy of MHeRL (0oavesngate. 33

1 indines and revemnrendativay <311

Betety Cnnaenung IR lea

INfOrManen ComMmIsoner 1o aulily kosernmaealt invi. of compiaing,

ils substanee and intent 19 invesgie.

Intormatendt commissioner 10 provide government inst. with
TNindiags: recommuendations.

INCIRMATION
CIMAISSIONER

E ARGV R NRT I ]

tentnvmy Hard 3ines 33

Nortiey 2l dnb1on b B e ~ 3 nha

Lo 9 avthoe under
1 arghwath apon avtive o1 umplanr gy
spplscant i feapevi oF 3 o

Mol Ay spevilcd by sndormathen
RUBE LU

Coverament sk, [0 ol nIurEINen COMMISLaneT 1 the nme
SaleRseon required 1 for more than 38 days.

Guovernment iasi, b advie iormation cominiwanct of 3y therd
pasty thay would have been wdentafied under $.28011.

Covernmuent 1188, [0 (EPOIT 1 ERTVIMIRE0D COMmMIBIpee hta
t3hen uf intonded. 91 fedsons waY a0l swch action w saken tw
implement recammerdadions.
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DKCI:SIUNS REQUIAED FOR
FROCESSING ACCESS REGUESTS

PROWIOL
(HFORMALLY

nEQUIET

ARCLEAAR &Y
0w ERT ENT

IkSEITVTION

W2 WD
FACCELSDRE

nOTIEY
KPLICAN

o
LRTIN0N

TSTELRTE FEEY:
ROV KPTURANT;
ARGLERY QirdnT

PROGUCE
AxLoACL:
ATLIES FEER

u"—‘tL‘L‘[l
R FuUvg
ha At

rrtrant
EICORGT

Mazf
HASAWCENINTE
FOR GIInG

ACTULE

e
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M A QECHON

FLE fLomocant  FOA Ex

FOk tHeRQ TARTY

hoTiry AFrUCARE
OF TR RICAARTD
AnG AT ASELKE
TEATLILARLE
WIOFHEROFF LAsA.

[LETTRT

TARE ACTHON



AEFER TO FLOWCHART
ON DECISIONS REGUIRED

FOR PAOCESSING
ACCESS NEQUESTS

HEFERA 70 FLOWCHART _0 -]

CONSULT WITH
OTHER GOV'T
INST.: OBTAIN
WRITTEN
AECOMMENDATION

EXEMPTION APPLICATION
PROCEDURES

AECURD
COHTAINSG

EXEMPTABLE

INFQ

3
CONSULTATION
REQUMRED
?

QBTAIN
LEGAL
OPINION

FREPAAE
RECORD{S)
FOR DISCLOSURNE

NOTIFY APPLICANT
OF EXEMPTION:
1MODEL LETTER Gi
MAXE ARAANGE.
MENT FOR ACCESS
TO SEVERED RECORD

SEVERED
[}

MAKE A OECISION

TAKE ACTION

15
EXISTERCE
QR OENTAL
OFf AECORD
EXEMP;TJ\BL.E

DESIGNAYED
OFFICER TQ
NOTIFY APPLICANT
IMODEL LETTER L}

¥

CESIGNATED
OFFICER TO
NOTIFY
APFLICANT OF
EXEMPTION
(MOOEL LETTER £1
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Appendix G

Model letters related to access requests undet the Access to

Information Act

Index

A. | Motvification of requireménﬁ.for applicéﬁioﬁ_undef'thé §EE,

- B, Reduest for correction of errors, omissions or insuffiéient
information to locate the tecord.

C. Request for (missing)'appiication fee;

D. Motice that information is not évailéble under the.Apcess to
Information Act. |

E. | Notice of transfer of access request.

F. Notifiéation of exemption..

G. Notification of partial gxgmption.

H. Notification of time extension to process request,

1. Notification of refusal to acknowlédge eﬁisteﬁcé.of

. iﬁformation. |
J. NQFice of assessment fees,
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MODEL LETTER A

Nocificacion of Requirement for Avplication under the dct

applicant’s Name: ‘ Date:
Address:
Reference Number:

Dear 3

in order to process your request for information, formal
application must be made under the Access to Information Act, using the
enclosed Access to Information Request Form.

 If'ybu would like to exercise your right of access under the
Act, please complete and mail the enciosed form and the prescribed
application fee to us so that we may process your request.

Yours sincerely,

Access to Information
Coordinator

Enclosure



_MODEL LETTER B

Request for Correction of Exrors, Omissi0951i3
or Insufficieént Information to Locdte the Record

Applicant's:’ Date:

Address:
Reference number:

Dear

In order to cdmpleté the processing of your request for access
to information under the Access to Information Act which was received by
us on s , additional information is zequired. .

_ We are returning your original Record Access Request Form,
indicating the areas to be completed or corrected. ' ' '

Please complete'thé-enclosed blank reqﬁest form with the
necessary adjustments and return it to us for processing.

Yours sincerely,

Access to Information
Courdinator

Enclosures |
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MODEL LEITER C

Request for missing application fee

Appiicant's name : Date:
Address:

Request Reference HNumber:

Dear’ ) :

In order to process your request for information under the
Access to Information Ac¢t, a prescribed application fee of $ is
required to accompany the request. Please mail the above amount to us
so thdat we may proceed with your request,

Yours sincerely,

Access to Information
Coordinator
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MODEL LETTER D -

Notice that infnrmétion_is not évailable
under the Access to Information Act {exclusions)

Aﬁplicant's name Date:
Address:

Reference Number:

Dear

‘We have received your request for the following infﬁrmétibn on

The information to which you have requested access may not be
. disclosed as it is excluded from access under the Access to Informacion
Act, as expressed by:

5,.68(a) of the Act which states

or

}

5.68(b) of the Act which states

or

s.68{(c) of the Act which states

o

s.69(1) of the Act which statés

Yours sincerely,

Access to Information
Coordinator
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MODEL LETTER E

“Notice of transfer of access request
to institution with greater interest

applicant's name: : Date:
Address:

reference number:

Dear . cot
e have received your Record Access Request Form on _
o s . . A review of your request indicates, that
another governmment institution, the . has greater
interest in the records in question. Your request tnerefore, has been
transferred to the above institution, with their agreement to process
the request under the Access to Information Act, A)l future
correspondence and communications relating to this request should be
directed to and will be received from

Yours sincerely,

Access to Information
Coordinator
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MODEL LETTER F

Notification of Exemption

Applicant's name: Date;
Address: -

Reference number:

Dear ok
This is in reply to your reguest for information undex . the
Access to Information Act, which was received in this institution on
. We cannot provide the records you have requested as they
are exempt under the Act. o

Specifically, the records in question fallzunde::s.j- - of
the Act, which states: ' ' ;

Please be advised that you arte entitled to bring a complaint
regarding the denial of access to the records requested by you to the
Information Commissioner, within one year of the date of your vequest.
Notice of complaints should be addressed to:

Info;mation Commissioner

Yours sincerely,

Access to Information
Coordinator
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MODEL LETTER G

Notification of partial exemption (severability)

applicant's name: : o Date:
Address:

Reference Number:

Dear :

This is im reply to your. request for information under the
Access to Information Act, which was received in this institution on

*
ISR

Attached please find copies of all the accessible records you
requested under the Access to Information Act. Please note, that
portion of the record{s) have been severed, pursuant to section 25 of
the Act. The sections severed qualify for exemption under:

gection -, which.states

_ Please be advised that you are entitled to bring a complaint,
regarding the withholding of the severed information in the recurds you
have requested, to the Information Commissioner. MNotice of complaints
should be addressed to: '

information Commissioner

Yours sincerely,

Access to Information
Coordinator

Attachment
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MODEL LETTER H

Notification of time extension to process request

Applicant's name: Date:
Address:

Refevence numher:

Dear H

- This {is in response to your request undér the Access to
Information Act, received by us . .

An extension of up to : days is required beyond ;hé 30
day statutory limits to process your request because o '

Please be advised that you are entitled to bring a complaint
regarding the time extension to the Information Commissicner., Notice of
complaints should be addressed to:

Information Conmissioner-

Tours sincerely,

Access to Information
Coordinator
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MODEL LETTER I

Notification of refusal to acknowledge existence of certain records

Date:
Record Access Request Form
Reference Number:

Dear . é,-

 This is in reply to your application for informatrion under the
Access to Information Act, which was received in this imstitution dn

This 1is to advise you that we cannot comply with your request.
If such information did exist, however, it would qualify for exemption
under

section ____, according to which

Please_bé_advised that you are entitled to bring a complaint
regarding your request to the Information Commissioner. Notice of
complaints should be addressed to:

Information Commissioner

Yours sincerely,

Access to Information
Coordinator
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" MODEL LETTER J

‘Notice of Assessment of Fees

Applicant's name: . Date:
Address:

Reference Number:

Dear :

We received your Record Access Request Form on : o In
order to provide you with access to the information you have requested,
charges have been assessed under ‘Sections. 11(2)(3) and (4) of tha Act.

A total cf § - . is assessed for the pr0c2551ng of your
information request. Please note that the cost of processing for the
first 5 hours has been borne by our 1nst1tution. The charges are
required to uover the follow1ng S =

~ Please note that the réproduction costs assessed for your
application may be reduced if you choose to examine the record in person
rather than receive your own coples. '

If you wlsh us Lo ploceed in proce531ng your- request for
access to information please use the reference numbier ass1gned your
application and forward the reguired deposit of $ = L The balance
owing will be payable before the records are disclosed to you. "Payment '
of your deposit must be received by this office within 30 days of
mailing to continile consideration of your request

Please be advised that you are entitled to bring a complaint
regarding the amount of fees to the Information Commissioner, within 30
days of this notification. Notice of complaints should be addressed to:

Information Cowmissioner

Yours sincerely,

Access to Information

Coordinator
Enclosures . :
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Part IT

(1)
(2)
(3)

Appendix D

‘Model Letters and Flow-Charts Relating to Third Party
‘Exemption and Notification

FloW'Chart'* Third Pérty Notification and Intervention

Flow Chart - Third ?é:ty Exemption Application Procedures

)
(8).

(C)’

(D)
(E)
(F)

(G)

(H)

(1)

(5}

8.9

(L)

)

Model Letters:

Notice to Third Party of Intention to Disclose

Notice to Third Party of Intention to Disclose in the
Public Interest

Notice to Third Party of Intention to Disclose Following

Representations By Third Party

Notice to Third Party of Intention to Disclose in the
Public Interest Following Representations by Third Party

Notice to Third Party of Decision Not to Disclose
Following Representations by Third Party

Notice to:Applicant of Decision to Discluse Record on
Recommendation of Information Commissioner

Notice to Third Party of Compiaint te Information
Commissioner

Notice to Third Party of Decision to Disclose Reacord on
Recommendation of Information Commissioner

Notice to Third Party of Decision to Disclose Record omn
Recommendation of Informationm Commissicner '

Notice to Third Party of Appeal by Applicant or
Information Commissioner to Federal Court

Notice to Applicant of Appeal by Third Party to Federal
Court .

Notice of Intention to Disclose Testing Results Under
$.5.20(2)

Notice to Third Party of Intention to Disclose Under
S.5.20(2) Following Representations By Third Party
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